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Ferdinand  Railway  CJompany  v.  Link  et  al, 

[No.  7;248.    Filed  June  1,  1911.] 

1.  Eminent  Domain. — Railroads. — Rights  of  Way. — Damages. — 
Evidence. — ^A  Jadgment  for  $350  is  not  excessive  for  the  appro- 
priation of  a  railroad  rigiit  of  way  running  diagonally  through 
an  eighty-acre  tract  of  land,  taking  two  and  eight-tentlis  acres 
therefrom  and  leaving  a  triangular  tract  of  from  eight  to  eleven 
acres  on  one  side  of  the  right  of  way,  the  grade  of  the  road  being 
two  feet  above  the  surface  of  the  land  and  there  being  no  place 
left  for  the  drainage  of  such  triangular  tract,  such  land  being 
valued  at  from  thirty  to  sixty-five  dollars  an  acre.    p.  2. 

2.  Appeal. — Weighing  Evidence. — ^The  Appellate  Court  will  not 
weigh  conflicting  evidence,  such  duty  devolving  upon  the  trial 
court    p.  2. 

From  Dubois  Circuit  Court;  Thomas  Duncan,  Special 
Judge. 

Action  by  the  Ferdinand  Railway  Company  against  Ed- 
ward Link  and  another.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

C.  M.  C.  Shanks  and  B.  W.  Armstrong,  for  appellant 
A.  L.  Oray,  for  appellees. 

Adams,  J. — ^Appellees  are  the  owners  of  eighty  acres  of 
land  in  Dubois  county.  Appellant  is  a  railway  company, 
and  in  1908  obtained  a  right  of  way  across  the  lands  of  ap- 
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pellees  by  condemnation  proceedings.  The  instrument  of 
appropriation,  filed  by  appellant,  sought  to  acquire,  over 
the  lands  of  appellees  a  right  of  way  six  rods  wide  and  one 
thousand,  two  hundred  thirty-eight  feet  long,  containing 
two  and  eight-tenths  acres.  Appraisers  were  appointed  by 
the  court,  who  assessed  appellees'  damages  at  $225.  Appel- 
lees filed  exceptions  to  the  award,  and  on  the  trial  the  court 
found  for  appellees,  and  fixed  their  damages  at  $350.  Ap- 
pellant's motion  for  a  new  trial  was  overruled,  and  this 
action  of  the  trial  court  is  assigned  as  cause  for  reversal. 

The  only  error  argued  by  appellant  is  that  the  court 
erred  in  its  award,  and  that  the  damages  are  excessive. 

It  is  shown  by  the  evidence  that  the  right  of  way  of  ap- 
pellant extends  northwest  and  southeast  through  appellees' 
lands,  cutting  off  from  the  main  body  a  triangular 

1.  tract,  estimated  at  from  eight  to  eleven  acres.    This 
tract  of  land  was  valued  by  the  different  witnesses  at 

from  thirty  to  sixty-five  dollars  an  acre,  and  the  damages 
resulting  to  said  land  were  estimated  by  the  witnesses  at  from 
two  dollars  an  acre  to  a  total  loss. 

It  is  shown  that  the  grade  of  the  railroad  across  appellees' 
lands  was  from  two  to  three  feet  above  the  level,  and  that 
appellees  could  not  reach  the  tract  thus  cut  off  except  by 
crossing  the  railroad  right  of  way;  that  the  drainage  from 
the  eleven-acre  tract  was  to  the  north,  and  that  no  opening 
had  been  made  across  said  right  of  way  through  which  the 
water  accumulating  on  said  triangular  tract  might  be  car- 
ried off. 

A  large  number  of  witnesses  were  examined,  and  the  evi- 
dence, which  covers  about  two  hundred  pages  of  the  record, 
is  conflicting  both  on  the  question  of  values  and  the  ques- 
tion of  damages.  It  is  the  duty  of  the  trial  court  to  weigh 
the  evidence,  and  this  court  will  not  reverse  a  case 

2.  upon  the  proof,  where  there  is  any  evidence  in  the 
record  supporting  the  judgment.     Albaugh  Bros., 

etc,  Co.  V.  Lynas  (1911),  47  Ind.  App.  30;  Heaston  v.  GaU 
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lagher  (1908),  41  Ind.  App.  20;  Cleveland,  etc.,  B.  Co.  v. 
Scott  (1907),  39  InA  App.  420;  First  Nat.  Bank  v.  Beach 
(1904),  34  Ini  App.  80;  Borror  v.  Carrier  (1905),  34  InA 
App.  353. 

Prom  a  careful  reading  of  the  evidence,  we  think  the  court 
below  was  fully  warranted  in  awarding  damages  to  appel- 
lees in  the  sum  of  $350. 

Judgment  afi&rmed. 


Krouse  v.  Krouse. 

[No.  7,271.    FUed  June  2,  1911.] 

1.  Evidence. — Judicial  Notice. — Sister-State  Laws, — Rule  of  De- 
cision.— Courts  do  not  take  Judicial  notice  of  the  laws  of  other 
states,  and  the  law  of  the  state  In  which  the  action  is  brought 
determines  prima  fade  the  rule  of  decision,  a  party  depending 
upon  the  law  of  another  state  being  required  to  plead  and  to 
prove  it    p.  5. 

2.  Justices  of  the  Peace. — Procedure. — Defenses. — When  Re- 
quired to  he  Pleaded. — In  an  action  before  a  justice  of  the  peace, 
all  defenses  except  the  statute  of  limitations,  set-off,  matter  In 
abatement,  and  non  est  factum,  may  be  given  in  evidence  under 
the  general  denial  (§1749  Bums  1908,  §1460  R.  S.  1881).    p.  5. 

3.  Bills  and  Notes. — Execution  in  Another  State. — Presumptions 
as  to  Law  Governing. — California. — Civil  Law. — Though  the  or- 
dinary presumption  is  that  a  note  executed  in  another  state  is 
governed  by  the  common  law  as  Interpreted  and  applied  in  this 
State,  such  presumption  does  not  obtain  for  the  State  of  Califor- 
nia, the  court  taking  judicial  notice  that  it  constituted  a  part  of 
Mexico,  and  was  not  originally  settled  by  English  people,  and 
was  therefore  governed  by  the  civil  law,  unless  such  law  was 
superseded  by  subsequent  constitutional  or  statutory  enactment, 
p.  5. 

4.  Evidence. — Judicial  Notice. — Historical  Facts. — Courts  of  other 
states  judicially  know  that  the  civil  law  prevailed  in  California 
at  the  time  of  its  admission  Into  the  Union,  but  they  do  not  judi- 
cially know  whether  the  dvil  law  has  been  changed  since  that 
time.    p.  7. 

5.  Bnxs  AND  Notes. — Execution  in  California. — Presumption  as  to 
Governing  Law. — There  being  no  presumption  that  the  common 
law  prevails  In  California,  such  state  having  been  governed  by 
the  civil  law,  the  courts  of  this  State,  in  an  action  upon  a  note 
executed  in  that  state,  will  determine  the  validity  of  the  note 
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by  the  laws  of  this  State,  where  the  laws  of  California  have  not 
been  proved,    p.  8. 

6.  Bills  and  Notes. — Httshand  to  Wife. — ^A  note  executed  by  a 
husband  to  his  wife  is  not  void  because  of  the  relationship  of* 
the  parties,    p.  8. 

7.  Bills  and  Notes. — Duress. — Concealment  of  Husband's  Cloth- 
ing. — Attorneys. — ^A  wife  who  was  living  In  separate  apartments 
from  her  husband  in  San  Francisco  at  the  time  of  the  San  Fran- 
cisco earthquake,  and  who  concealed  her  husband's  best  suit  and 
refused  to  disclose  its  whereabouts  until  he  executed  the  note 
In  suit  which  represented,  as  she  claimed,  a  part  only  of  his 
upkeep,  is  not  guilty  of  duress  of  goods,  as  a  matter  of  law,  on 
the  ground  that  her  husband  was  a  lawyer  and  was  under  the 
dire  necessity  of  presenting  a  neat  appearance  to  hold  his  clients, 
especially  where  there  Is  a  failure  of  proof  that  he  had  any 
clients,    p.  8. 

8.  Appeal. — Death. — Mandate. — Where  appellant  dies  before  an 
affirmance  of  the  Judgment  appealed  from,  it  will  be  affirmed  as 
of  the  date  of  submission,    p.  11. 

Prom  Superior  Court  of  Marion  County  (77,701) ;  Vin- 
son Carter,  Judge. 

Action  by  Susanna  Krouse  against  Harry  A.  Krouse. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Brown  &  Kepperley,  for  appellant 
John  M,  Wall,  for  appellee. 

Ibach,  J. — ^Appellee  sued  appellant  on  a  note,  which  was 
in  the  following  words  and  figures : 

**I  promise  to  pay  to  my  wife  (Mrs.  H.  A.  Krouse), 
known  as  Maryland  S.  B.  Sheppard,  $150,  she  has 
loaned  me  from  time  to  time,  at  the  end  of  three  months, 
or  before,  if  I  am  earning  any  money. 

H.  A.  Krouse." 

April  29,  1906. 
Not  negotiable. 
Mrs.  T.  0.  Olsen. 

The  action  was  originally  brought  before  a  justice  of  the 
peace,  and  the  transcript  was  filed  in  the  circuit  court  on 
appeal.  The  only  pleading  filed  was  the  complaint.  The 
cause  was  tried  without  a  jury.    The  court  found  against 
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appellant  in  the  sam  of  $173.25,  and  rendered  judgment  on 
the  finding.  The  only  error  assigned  is  the  overruling  of 
appellant's  motion  for  a  new  trial. 

Appellant  relies  for  reversal  of  the  judgment  on  two 
points:  (1)  The  note  sued  on  is  void  because  made  by  hus- 
band to  wife,  and  as  it  was  executed  in  California,  in  the 
absence  of  proof  to  the  contrary,  the  presumption  is  that 
the  common  law  prevails  in  a  foreign  state;  (2)  the  note 
was  executed  under  duress. 

The  first  question  then  is,  in  the  absence  of  proof.  What 
is  presumed  to  be  the  law  of  California? 

Courts  do  not  take  judicial  notice  of  the  laws  of  other 
states,  and  in  all  cases  the  laws  of  the  state  in  which  an  ac- 
tion is  brought  determine  prima  facie  the  rule  of 

1.  decision.    To  obtain  the  benefit  of  a  different  rule,  a 
party  must  aver  it  in  his  pleading,  and  make  this  rule 

a  matter  of  proof.    But  the  present  suit  was  begun  in  the 
court  of  a  justice  of  the  peace,  and  under  our  code  of 

2.  practice  in  such  courts  any  matter  of  defense,  except 
the  statute  of  limitations,  set-off,  matter  in  abatement 

or  denial  of  execution,  may  be  given  in  evidence  without 

plea.     §1749  Bums  1908,  §1460  R.  S.  1881.     It  appears 

from  the  evidence  that  the  note  sued  on  was  executed  in 

California.    In  the  absence  of  proof  to  the  contrary, 

3.  the  general  presumption  is  that  the  common  law  pre- 
vails in  another  state,  and  the  court  will  apply  the 

common  law  according  to  its  interpretation  by  the  courts  oE 
the  state  of  the  forum.  Therefore,  appellant  urges  that,  as 
no  proof  was  made  of  the  statute  law  of  California,  the  rule 
is  to  presume  the  existence  of  the  common  law,  and  to  be 
governed  by  its  principles,  and  since,  under  the  common 
law,  there  could  be  no  valid  contract  between  husband  and 
wife,  there  can  be  no  recovery  in  this  action. 

There  would  be  some  merit  in  this  contention,  had  Cali- 
fornia been  one  of  the  original  colonies  of  England,  or  been 
formed  out  of  territory  composing  such  colonies,  for  there 
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is  no  doubt  that  the  common  law  is  the  basis  of  the  laws  in 
those  states  composing  the  territory  originally  comprised 
by  the  thirteen  colonies.  The  early  settlers  brought  it  into 
our  land,  and  established  it  as  far  as  it  was  applicable  to 
their  conditions  and  circumstances.  Consequently  it  is  pre- 
sumed that  the  common  law  still  prevails  in  all  the  states 
that  were  formed  from  the  colonies  which  recognized  the  com- 
mon law  as  the  source  of  their  jurisprudence,  and  when 
one  seeks  to  show  that  the  common  law  does  not  at  this  time 
exist  in  such  a  state,  but  has  been  changed  by  statute^  it  is 
incumbent  upon  the""  person  who  asserts  a  different  rule  to 
show  that  fact  by  competent  evidence. 

Such  is  also  the  rule  as  to  the  states  carved  out  of  terri- 
tory acquired  since  the  time  of  the  Revolution,  which  had 
not,  at  the  time  of  acquisition,  any  organized  form  of  so- 
ciety, or  any  established  laws  for  the  government  of  the 
people  then  living  in  such  new  possessions,  where  in  fact 
the  people  of  the  state  at  the  time  of  the  establishment  of 
government  therein  were  emigrants  from  the  original  states. 
It  is  presumed  that  the  common  law  was  conveyed  and  be- 
came established  there  in  the  same  manner  that  we  are  au- 
thorized to  presume  that  it  was  brought  by  the  American 
colonists  from  the  mother  country. 

But  such  presumption  does  not  apply  to  states  in  which 
a  government  and  an  established  system  of  laws  already 
existed  at  the  time  of  their  addition  to  the  United  States. 
Their  original  laws  remained  in  force  until,  by  proper  au- 
thority, they  were  abrogated  and  other  laws  enacted.  In 
states  whose  system  of  law  was  independent  of  the  English 
law  in  its  origin — such  as  Florida,  Texas,  Louisiana  and 
California — ^there  can  be  indulged  no  presumption  of  the 
existence  of  the  English  common  law.  In  countries  con- 
quered and  ceded  to  England,  the  common  law  does  not  take 
effect  without  positive  enactment.  Norris  v.  Harris  (1860), 
15  Cal.  226;  Buchanan  v.  Hubbard  (1889),  119  Ind.  187; 
1  Blackstone's  Comm.  •107;  Rorer,  Interstate  Law  (2d 
ed.)  45. 
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It  is  a  matter  of  history,  that  California  was  once  a  part 
of  Mexico,  and  that  the  Mexican  system  of  civil  law  was 
there  established.  During  the  Mexican  war,  California  was 
conquered  by  the  Americans,  and  for  a  time  was  governed 
by  a  mixed  system  of  martial  and  civil  law.  By  the  treaty 
of  peace  with  Mexico,  a  sum  of  money  was  paid  to  her  as  a 
partial  remuneration  for  the  territory,  including  California, 
ceded  by  her  to  the  United  States.  The  territory  continued 
under  a  semi-military  government  for  a  short  time,  and 
then,  Congress  having  failed  to  provide  a  new  form  of  gov- 
ernment, a  constitutional  convention  was  called  by  procla- 
mation of  Governor  Bennett  Riley.  This  proclamation 
states  that  *'the  laws  of  California,  not  inconsistent  with 
the  laws,  constitution  and  treaties  of  the  United  States,  are 
still  in  force,  and  must  continue  in  force  until  changed  by 
competent  authority."  The  constitution  of  California, 
adopted  at  this  convention,  declares  (Art.  12,  §1,)  that 
**all  laws  in  force  at  the  time  of  the  adoption  of  this  consti- 
tution, and  not  inconsistent  therewith,  until  altered  or  re- 
pealed by  the  legislature,  shall  continue  as  if  the  same  had 
not  been  adopted."  This  constitution  was  ratified  by  the 
people,  was  proclaimed  on  December  20, 1849,  and,  it  having 
been  approved  by  Congress,  California  was  admitted  as  a 
state  on  September  9,  1850. 

In  the  case  of  Fowler  v.  Smith  (1852),  2  Cal.  568,  the 
supreme  court  of  that  state  said:  **When  the  territory  now 
comprised  in  the  State  of  California  was  under  Mexican 
dominion,  its  judicial  system  was  that  of  the  Roman  law, 
modified  by  Spanish  and  Mexican  legislation.  Upon  the 
formation  of  the  present  state  government,  that  system  was 
ordained  by  a  constitutional  provision  to  be  continued,  until 
it  should  be  changed  by  the  legislature." 

It  is  thus  a  historical  fact  that  the  civil  law  prevailed  in 
California  at  the   time  of  its  admission  into   the 

4.  Union.  Courts  take  judicial  notice  of  matters  of  his- 
tory.   They  do  not  take  judicial  notice  of  statutes  of 
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other  states,  and  cannot  judicially  know  whether  the  legis- 
lature of  California  has  by  statute  changed  the  system  of 
civil  law  once  there  established.     Thus,  the  presumption 
that  the  common  law  prevails  in  California  having 

5.  been  removed  by  the  historical  fact  that  the  civil  law 
once  prevailed  there,  this  court  must,  as  a  matter  of 

necessity,  decide  the  case  in  accordance  with  our  own  laws. 

The  present  case  falls  within  the  rule  laid  down  in  the  cases 

of  Buchanan  v.  Hubbard,  supra,  and  N orris  v.  Ear- 

6.  ris,  supra,  and  will  be  governed  by  the  law  of  Indi- 
ana ;  and  as  under  our  law  the  note  is  valid,  the  first 

reason  assigned  for  reversal  will  not  avail  appellant. 

The  second  question  for  consideration  is,  Do  the  facts 

disclosed  by  the  evidence  in  the  present  case  show  that  the 

note  was  executed  under  such  duress  as  to  render  it 

7.  ineffectual?    In  the  case  of  LaFayette,  etc:,  B.  Co.  v. 
Pattison    (1872),   41    Ind.    312,    327,   the   Supreme 

Court  of  this  State  made  an  exhaustive  examination  of  the 
question  of  duress  of  property,  and  announced  its  conclu- 
sions as  follows:  **The  foregoing  authorities  very  fully  es- 
tablish the  propositions,  that  the  doctrine  of  duress  applies 
to  property  as  well  as  to  the  person,  and  that  where  one 
person  is  in  possession  of  the  goods  or  property  of  another, 
and  refuses  to  deliver  the  same  up  to  that  other,  unless  the 
latter  pays  him  a  sum  of  money  which  he  has  no  right  to 
receive,  and  the  latter,  in  order  to  obtain  possession  of  his 
property,  pays  that  sum,  the  money  so  paid  is  a  payment 
by  compulsion,  and  may  be  recovered  back.  *  •  *  It  is 
well  settled,  by  an  unbroken  current  of  authorities  in  Eng- 
land and  in  this  country,  that  money  can  be  recovered  back 
which  has  been  procured  through  imposition,  extortion,  or 
oppression,  or  where  an  undue  and  unconscionable  advan- 
tage has  been  taken  of  the  situation  or  great  and  pressing 
necessity  of  a  person,  who,  by  means  thereof,  has  been  co- 
erced into  the  payment,  which  gives  such  payment  the 
character  of  a  compulsory  payment." 
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In  the  case  of  Galusha  v.  Sherman  (1900),  105  Wia  263, 
81  N.  W.  495,  47  L.  B.  A.  417,  after  a  review  of  the  later 
authorities,  it  is  said:  ''The  question  in  each  case  is.  Was 
the  alleged  injured  person,  by  being  put  in  fear  by  the  other 
party  to  the  transaction  for  the  purpose  of  obtaining  an 
advantage  over  him,  deprived  of  the  free  exercise  of  his 
will  power,  and  was  such  advantage  thereby  obtained?  If 
the  proposition  be  determined  in  the  affirmative,  no  matter 
what  the  nature  of  the  threatened  injury  to  such  person,  or 
his  property,  •  •  •  the  advantage  thereby  obtained  can 
not  be  retained.  The  idea  is  that  what  constitutes  duress 
is  wholly  a  matter  of  law  and  is  simply  the  deprivation  by 
one  person  of  the  will  power  of  another  by  putting  such 
other  in  fear  for  the  purpose  of  obtaining  by  that  means, 
some  valuable  advantage  of  him.  The  means  by  which  that 
condition  of  mind  is  produced  are  matters  of  fact,  and 
whether  such  condition  was  in  fact  produced  is  usually 
wholly  matter  of  fact,  though  of  course  the  means  may  be 
so  oppressive  as  to  render  the  result  an  inference  of  law. 
•  *  •  The  condition  of  mind  of  a  person  produced  by 
threats  of  some  kind,  rendering  him  incapable  of  exercising 
his  free  will,  is  what  constitutes  duress.  The  means  used 
to  produce  that  condition,  the  age,  sex,  and  mental  charac- 
teristics of  the  alleged  injured  party,  are  all  evidentiary, 
merely,  of  the  ultimate  fact  in  issue,  of  whether  such  per- 
son was  bereft  of  the  free  exercise  of  his  will  power.  Obvi- 
ously, what  will  accomplish  such  result  cannot  justly  be 
tested  by  any  other  standard  than  that  of  the  particular 
person  acted  upon.  His  resisting  power,  under  all  the  cir- 
cumstances of  the  situation,  not  any  arbitrary  standard,  is 
to  be  considered  in  determining  whether  there  was  duress. 

Prom  the  evidence  in  the  case,  it  appears  that  appellant, 
who  was  an  attorney,  and  appellee  were  husband  and  wife, 
Kving  in  San  Francisco  at  the  time  of  the  earthquake  and 
fire ;  that  their  marriage  was  not  generally  known,  and  that 
she,  though  living  with  him  in  his  apartments,  kept  up  sep- 
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arate  apartments;  that  for  a  time  after  the  earthquake, 
they,  in  company  with  many  others,  had  lived  much  of  the 
time  in  the  parks;  that  on  April  29,  1906,  appellant,  who 
had  been  wearing  old  clothes,  went  to  his  apartments  to  get 
his  good  clothes ;  that  appellee  had  concealed  them,  and  re- 
fused to  let  him  have  them  until  he  signed  the  note  in  ques- 
tion. She  testified  that  she  had  loaned  money  to  appellant, 
including  the  price  of  the  very  suit  of  clothes  that  he  was 
demanding;  that  she  had  borne  the  living  expenses  of  the 
household ;  that  he  had  taken  money  from-  her  in  the  park, 
shortly  before  coming  after  his  clothes,  and  in  repayment 
of  these  amounts  the  note  was  given,  as,  at  the  time  it  was 
signed,  she  believed  that  he  owed  her  $153,  though  she  later 
found  that  she  had  forgotten  many  items,  and  the  amount 
was  really  more.  Appellant  denied  that  appellee  had  fur- 
nished him  money  to  the  amount  of  more  than  $10. 

Appellant's  counsel  set  up  a  remarkable  argument,  the 
consideration  of  which  somewhat  relieves  the  monotony  of 
the  ordinary  course  of  judicial  decisions.  They  claim  that 
appellant,  a  lawyer  in  San  Francisco,  a  few  days  after  the 
earthquake,  relying  only  upon  the  practice  of  his  profession 
for  a  livelihood,  would  have  little  opportunity  for  getting 
business,  or  of  holding  what  he  had,  if  he  went  about  his 
professional  duties  clothed  in  a  laboring  man's  garb;  that 
the  controlling  necessity  in  the  case  required.- that  he  get 
suitable  wearing  apparel,  or  lose  the  chance  of  making  a 
living;  that  this  was  one  of  the  times  when  good  clothes 
were  of  vital  importance  to  a  man;  that  appellant  signed 
the  note,  protecting  himself  from  his  wife  as  best  he  could 
by  writing  in  the  note  the  words  *'Not  negotiable,''  in  order 
to  get  his  clothes,  which  he  needed,  so  that  he  could  properly 
look  after  the  interests  of  his  clients,  and,  therefore^  the 
note  was  signed  under  duress. 

This  defense  is  interesting  and  ingenuous,  and  one  worthy 
of  a  humorist.  We  know  of  nothing  which  requires  a  man 
to  wear  good  clothes  in  order  to  practice  law,  and  if  ever  a 
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lawyer  could  be  excused  for  wearing  old  clothes,  surely  it 
would  be  after  the  San  Francisco  fire,  when  he  would  not  be 
conspicuous  by  their  wearing.  It  nowhere  appears  that  ap- 
pellant had  any  business  or  any  clients  requiring  his  atten- 
tion, but  it  rather  appears  that  because  he  had  no  business 
and  no  clients  it  was  his  intention  to  leave  his  wife  and  the 
city.  There  is  evidence  that  he  was  indebted  to  his  wife, 
and,  in  this  view  of  the  case,  the  giving  of  the  note  could 
not  be  pa3nnent  to  her  of  money  which  she  had  no  right  to 
receive,  but  merely  a  promise  to  pay  money  which  she  had  a 
right  to  receive.  She  testified  that  appellant  afterwards  ac- 
knowledged the  note,  at  least  to  the  extent  of  offering  worth- 
less stocks  in  exchange  for  it.  We  cannot  say,  as  a  matter  of 
law,  that  the  withholding  of  personal  property,  which  if 
wrongfully  withheld  could  easily  be  recovered  by  legal 
process,  constitutes  duress,  in  the  case  of  a  lawyer  who 
is  supposed  to  have  some  acquaintance  with  the  law.  Ad- 
mitting that  his  resisting  power  is  to  be  taken  into  account 
in  determining  whether  there  was  duress,  we  can  find  noth- 
ing to  indicate  that  appellant  was,  by  the  refusal  of  his  wife 
to  surrender  his  clothes,  which  she  had  hidden  in  his  own 
apartments,  deprived  of  his  free  will  to  such  an  extent  that 
he  would  sign  a  note  when  he  owed  her  nothing.  The 
trial  court  had  before  it  both  appellant  and  appellee,  and 
was  able  to  judge  from  appearance  and  actions  whether  ap- 
pellant was  a  man  of  such  weak  resisting  power  that  the 
circumstances  attending  the  signing  of  the  note  amounted  to 
duress.  It  decided  that  no  duress  existed.  We  can  find  no 
ground  to  decide  otherwise. 

No  error  appearing  in  the  record,  the  judgment  is 
8.    afiSrmed.    The  death  of  appellant  having  been  sug- 

m 

gestedy  the  cause  is  afSrmed  as  of  date  of  submission. 
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Chicago  and  Erie  Railroad  C!ompany  v.  Ginther, 

Administrator. 

[No.  6,618.    Filed  February  18,  1910.    Rehearing  denied  December 
15,  1910.    Transfer  denied  June  2,  1911.] 

1.  Negligence. — Contributory. — Burden  of  Pleading  and  Proving. — 
The  burden  of  proving  contributory  negligence  rests  upon  the  de- 
fendant (§362  Burns  1908,  Acts  1899  p.  58).    pp.  13, 19. 20. 

2.  Railboads. — Crossing  Accidents. — Negligence. — Proximate  Cause. 
— Complaint. — A  complaint  alleging  that  plalntiflTs  decedent  was 
driving  a  team  hitched  to  a  wagon  over  defendant  railroad  com- 
pany's track  on  a  highway  crossing,  that  defendant  negligently 
ran  its  train  at  an  excessive  speed  and  failed  to  sound  the  whistle 
or  to  ring  the  bell  as  it  approached  the  crossing,  that  a  storm  was 
raging  and  decedent  was  unable  to  hear  the  train  imtil  It  was 
too  late,  that  the  defendant  negligently  failed  to  place  a  head- 
light on  the  locomotive,  and  that  the  locomotive  so  negligently 
run  "struck  said  team  and  wagon  ♦  ♦  ♦  and  killed  the  de- 
cedent," sufficiently  shows  that  the  decedent  was  killed  by  the 
engine,  and  that  the  alleged  negligence  was  the  proximate  cause 
of  the  death,    p.  H. 

3.  Appeal.  — Weighing  Evidence,  —  'Negligence,  —  Contributory.  — 
Where  the  evidence  as  to  defendant's  negligence  and  the  dece- 
dent's contributory  negligence  is  conflicting,  the  verdict  of  the 
jury  is  conclusive  on  appeal,    p.  15. 

4.  Railroads. — Crossing  Accidents. — Failure  to  Give  Signals. — 
Absence  of  Headlight. — Excessive  Speed. — Contributory  Negli- 
gence.— Instructions. — ^In  an  action  for  the  death  of  a  traveler 
killed  upon  a  highway  crossing,  an  instruction  that  in  determin- 
ing the  question  of  the  decedent's  contributory  negligence  the 
jury  might  consider  the  facts,  if  proved,  that  the  defendant  rail- 
road company  failed  to  sound  the  whistle  or  to  ring  the  bell,  as 
the  train  approached  the  crossing,  and  that  the  train  was  run- 
ning without  a  headlight  at  a  high  speed  on  a  dark,  stormy  night, 
was  properly  given,    p.  15. 

5.  Railboads. — Crossing  Accidents. — Due  Care. — Presumptions, — 
A  traveler  killed  on  a  highway  crossing  is  presumed  to  have  used 
due  care  as  well  as  to  have  seen  and  heard  what  was  visible  and 
audible,    p.  20. 

6.  Railroads. — Crossing  Accidents. — Contribuk>ry  Negligence. — 
Evidence. — In  determining  the  question  of  the  contributory  negli- 
gence of  a  traveler  injured  or  killed  upon  a  highway  croeslng. 
the  jury  should  consider  all  the  circumstances,  including  the 
railroad  company's  conduct    p.  20. 


MAT  TERM,  1911.  13 


Chicago,  etc.,  K.  Co.  v.  Ginther — 48  Ind.  App.  12. 


Prom  Pulaski  Circuit  Court ;  J.  C.  Nye,  Judge. 

Action  by  George  A.  Ginther,  as  administrator  of  the  es- 
tate of  Joseph  W.  Davis,  deceased,  against  the  Chicago  and 
Erie  Railroad  Company.  Prom  a  judgment  for  plaintiff 
for  $5,375,  defendant  appeals.    Affirmed. 

W.  0.  Johnson,  Oeorge  C.  Oale,  Henry  A.  Steis,  Ulric  Z. 
WUey  and  A,  H.  Jones,  for  appellant. 
M.  Winfield  and  M,  M.  Hathaway,  for  appellee. 

Myers,  C.  J. — ^Appellee,  administrator  of  the  estate  of 
Joseph  W.  Davis,  deceased,  recovered  a  judgment  against 
appellant,  whose  train  of  cars  ran  down  the  decedent,  while 
driving  his  team  of  horses  attached  to  a  wagon  over  a  public 
crossing  of  appellant's  railroad  track,  on  a  dark,  rainy 
night. 

A  demurrer  to  the  complaint  for  want  of  facts  was  over- 
ruled, as  was  also  appellant's  motion  for  a  new  trial. 

It  is  claimed,  on  behalf  of  appellant,  that  there  are  no 
facts  alleged  in  the  complaint  showing  the  negligent  act 
complained  of  to  have  been  the  proximate  cause  of  the  in- 
jury; that  the  allegations  do  not  sufficiently  show  that  de- 
cedent was  struck  and  killed  by  the  engine,  but  only  that  it 
might  be  so  inferred  from  the  facts  stated.  It  is  also  con- 
tended that  the  complaint  does  not  sufficiently  show  that 
decedent  exercised  the  care  and  caution  required  of  him  by 
law. 

The. burden  as  to  contributory  negligence  being  by  stat- 
ute (§362  Burns  1908,  Acts  1899  p.  58)  placed  upon  defend- 
ant, in  a  case  for  personal  injury  or  death  wrongfully 
1.  inflicted,  it  is  not  necessary  for  plaintiff  to  show 
affirmatively  in  the  complaint  that  his  decedeht  was 
free  from  fault,  and  we  need  not  set  forth  allegations  of  the 
complaint  with  a  view  to  determining  whether  they  show 
freedom  from  fault,  there  being  no  claim  that  they  affirm- 
atively show  fault  on  the  part  of  decedent. 

After  alleging  that  it  was  a  dark  and  stormy  evening,  and 
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that  the  decedent  was  driving^  homeward^  it  was  alleged  that 
he  drove  his  team  upon  the  crossing,  and  as  he  en- 
2.  tered  thereon,  going  north,  the  train  in  question 
going  east  "at  a  high  rate  of  speed  and  more  than 
two  hours  late,  propelled  by  a  locomotive,  struck  said  team 
and  wagon  with  great  force,  killed  said  team  of  horses  in- 
stantly, destroyed  said  wagon  and  harness,  and  killed  de- 
cedent, •  •  *  that  decedent  was  killed  solely  by  reason 
of  being  struck  by  said  locomotive  pulling  said  train; 
•  •  •  that  decedent  was  thus  killed,  and  the  team  of  horses 
and  wagon  destroyed,  solely  by  and  through  the  negligence 
of  defendant,  its  agents  and  servants  operating  said  train; 
that  there  was  no  headlight  on  the  engine  to  give  any  warn- 
ing; that  no  whistle  was  sounded  nor  bell  rung  for  said 
crossing;  that,  by  reason  of  the  intense  darkness,  decedent 
could  not  see  said  train  approaching;  that,  because  the 
wind  was  blowing  in  the  opposite  direction  to  the  approach  of 
the  train,  he  could  not  hear  its  approach ;  that  if  a  headlight 
had  been  displayed  on  said  locomotive,  decedent  could  have 
seen  the  train  in  time  to  avoid  the  injury;  that  had  the 
whistle  been  sounded  within  eighty  rods  and  not  more  than 
one  hundred  rods  from  said  crossing,  decedent  would  have 
heard  it  and  avoided  the  injury;  that  had  said  bell  been 
rung  continuously  from  a  point  not  less  than 'eighty  rods 
nor  more  than  one  hundred  rods  from  said  crossing  until 
said  engine  had  approached  said  crossing,  decedent  would 
have  heard  it;  that  by  reason  of  the  aforesaid  negligence 
on  the  part  of  defendant,  by  its  agents  and  employes,  in 
failing  to  have  the  headlight  on  its  locomotive,  and  to  sound 
the  whistle  and  to  ring  the  bell  as  aforesaid,  decedent  was 
lured  to  said  place  of  danger  and  killed,  and  said  team  of 
horses  and  wagon  were  destroyed ;  *  •  •  that  under  the 
rules  of  said  company,  and  all  other  railroad  companies, 
headlights  are  required  to  be  displayed  at  night  on  the  front 
of  engines,  which  headlights  give  to  persons  who  might  be 
at  or  near   crossings,  notice  of  the  approach  of  trains ;  that 
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such  was  the  rule  of  defendant  railroad  company  at  that 
time,  and  for  a  long  time  prior  thereto ;  that  on  this  par- 
ticular evening  of  June  17,  1905,  defendant's  agents  and 
servants  in  the  employ  of  defendant,  and  while  in  the  line 
of  their  employment,  neglected  and  failed  to  have  said  head- 
light displayed  on  the  front  of  the  engine,  but  carelessly, 
negligently  and  recklessly  ran  said  train  on  a  dark  and 
stormy  night  at  a  high  rate  of  speed  as  aforesaid,  without 
any  such  light;  that  by  reason  of  the  aforesaid  facts,  and 
the  failure  of  the  agents  and  servants  of  defendant  in  charge 
of  said  engine  of  said  defendant  to  sound  the  whistle  and 
ring  the  bell  as  aforesaid,  decedent  was  killed,  and  not  other- 


wise.*' 


It  might  be  said  that  the  pleading  is  not  well  arranged, 
yet  we  think  it  not  properly  subject  to  the  objections  urged 
against  it. 

We  are  asked  to  reverse  the  judgment  upon  the  evidence. 

While  upon  material  matters  of  fact  the  evidence  is  quite 

conflicting  and  exceedingly  persuasive  of  a  different 

3.  conclusion  from  that  reached  by  the  jury,  yet,  after 
a  careful  analysis  of  it,  we  must  conclude  that  there 

was  such  evidence  upon  the  question  of  the  negligence  of 
appellant  and  the  contributory  negligence  of  decedent  that 
it  was  properly  left  to  the  jury.  This  being  true,  we  would 
not  be  authorized  to  reverse  the  judgment  upon  the  evidence 
alone,  without  overreaching  our  true  province. 

It  is  earnestly  argued  that  there  was  error  in  the  instruc- 
tions to  the  jury,  on  the  ground  that  the  court  permitted 
the  jury,  in  determining  the  question  as  to  decedent's 

4.  contributory  negligence,  to  take  into  consideration 
the  effect  upon  his  conduct  of  certain  negligent  acts 

or  omissions  on  the  part  of  appellant;  as  the  failure  to  give 
the  statutory  signals  and  the  failure  to  carry  a  lighted 
headlight  upon  the  locomotive,  running  at  a  high  rate  of 
speed  on  a  dark  and  stormy  night. 
In  the  same  connection  the  court  instructed  the  jury  that 
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it  was  proper  to  consider  all  the  evidence  surrounding  the 
accident^  together  with  all  the  other  evidence  in  the  case 
showing  the  surroundings  and  opportunities,  or  want  of 
opportunities,  if  any,  the  decedent  had  of  seeing  or  hear- 
ing the  approaching  train.  Also,  the  jury  was  instructed, 
at  the  request  of  the  appellant,  that  it  is  a  presumption  of 
law  that  a  traveler  who  is  approaching  and  about  to  cross 
a  railroad  track  saw  whatever  was  within  the  range  of  his 
vision,  had  he  looked,  and  heard  whatever  he  might  have 
heard  had  he  listened,  and  if,  on  account  of  darkness,  phy- 
sical infirmities,  the  inclemency  of  the  weather,  or  of  other 
obstructions  or  hindrances,  it  was  more  difl5cult  to  see  or 
hear,  all  the  greater  must  be  the  precautions  taken  by  the 
traveler,  and,  therefore,  if  the  jury  believed  from  all  the 
evidence  in  the  case,  that,  under  the  facts  and  circumstances 
shown  in  the  case,  decedent,  if  he  had  looked,  could  have 
seen,  and  if  he  had  listened,  could  have  heard  the  train 
which  struck  him  in  time  to  avoid  the  injury,  then,  not- 
withstanding it  might  believe  appellant  was  guilty  of  negli- 
gence in  failing  to  give  the  proper  signals  before  the  train 
reached  the  crossing  where  decedent  was  struck,  and  in  fail- 
ing to  have  a  headlight  lighted  and  burning  on  the  engine 
which  struck  him,  the  verdict  should  be  for  appellant;  and 
further,  that  it  is  the  duty  of  a  traveler  upon  a  highway, 
in  attempting  to  cross  a  railroad  track,  to  look  and  listen 
attentively  to  determine  whether  it  is  safe  for  him  to  cross ; 
and  that  if  the  jury  believed  from  all  the  evidence  in  the 
case  that  decedent,  before  he  came  to  the  crossing  where  he 
was  injured,  by  looking,  could  have  seen,  or,  by  listening, 
could  have  heard  the  approaching  train  in  time  to  escape 
injury,  then  it  will  be  presumed  either  that  he  did  not  look 
or  listen,  or  that,  if  he  did  look  and  listen,  he  did  not  heed 
what  he  saw  or  heard,  and,  therefore,  he  would  be  guilty  of 
contributory  negligence,  and  appellee  would  not  be  entitled 
to  recover  in  this  case ;  further,  that  a  railroad  track  is  it- 
self an  admonition  of  danger,  and  a  traveler  on  a  public 
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highway  is  bound  to  know  that  there  may  be  peril  in  at- 
tempting to  cross,  and  that  he  must  yield  precedence  to  the 
train  of  the  railroad  company;  further,  that  the  failure  of 
the  railroad  company  to  ring  a  bell,  sound  a  whistle,  or  dis- 
play a  headlight,  will  not  excuse  the  failure  on  the  part  of 
the  traveler  on  a  highway  approaching  a  railroad  crossing 
to  use  his  senses  of  sight  and  hearing  to  discover  whether 
there  is  danger  in  going  upon  the  crossing ;  and  that  it  is  the 
presumption  of  law  that  every  person  is  possessed  of  normal 
faculties,  and  that  his  eyesight  and  hearing  are  as  good  as  the 
average,  unless  the  contrary  be  shown  by  afl5rmative  proof. 

In  the  case  of  Chicago,  etc.,  R.  Co.  v.  Hedges  (1886),  105 
Ind.  398,  407,  it  was  said  that  '*if  there  was  any  evidence 
tending  to  show  that  the  plaintiff's  intestate  was  thrown  off 
his  guard  by  such  means  as  might  have  such  effect  upon  an 
ordinarily  prudent  man,  •  •  •  it  was  not  wrong  to 
submit  to  the  jury  the  question  of  contributory  negligence." 
In  that  case,  Indianapolis,  etc.,  B.  Co.  v.  McLin  (1882),  82 
Ind.  435,  was  cited,  wherein  it  was  said  that  **  while  it  is 
true  that  the  failure  of  appellant  to  give  warning  did  not 
relieve  the  appellee's  son  from  exercising  care  to  avoid  in- 
jury, yet  the  absence  of  such  warning  is  a  circumstance  to 
be  taken  into  consideration  in  determining  whether  he  did 
exercise  the  degree  of  care  required  or  not." 

In  the  case  of  Terre  Haute,  etc.,  R.  Co.  v.  Brunker  (1891), 
128  Ind.  542,  it  was  held  that  travelers  upon  a  highway, 
approaching  a  railway  crossing,  have  a  right  to  rely  upon 
the  giving  of  the  signal,  and  that  as  between  the  railroad 
company  and  the  traveler  approaching  cautiously,  the  com- 
pany is  at  fault  if,  by  failing  to  give  the  lawful  signals,  it 
induced  the  traveler  to  approach  within  an  unsafe  proximity 
to  the  crossing.  Citing  Indianapolis,  etc.,  B.  Co.  v.  McLin, 
supra,  and  other  cases. 

In  the  case  of  Cleveland,  etc.,  R.  Co.  v.  Harrington  (1892), 
131  Ind.  426,  it  was  said :  *'In  the  absence  of  some  evidence 
Vol.  48—2 
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to  the  contrary,  we  think  the  appellee  had  the  right  to  pre- 
sume that  the  appellant  would  obey  the  city  ordinance  and 
would  not  run  its  trains  at  a  greater  rate  of  speed  than  four 
miles  an  hour  at  the  point  where  the  injury  occurred,  and 
while  the  wrongful  conduct  of  the  appellant  in  this  regard 
would  not  excuse  her  from  the  exercise  of  reasonable  care, 
yet  in  determining  whether  she  did  use  such  care  her  con- 
duct is  to  be  judged  in  the  light  of  such  presumption.'' 

In  the  case  of  Chicago,  etc.,  B.  Co.  v.  Boggs  (1885),  101 
Ind.  522,  527,  51  Am.  Rep.  761,  it  was  said:  **It  is,  indeed, 
a  general  rule  that  citizens  have  a  right,  within  reasonable 
limits,  to  act  upon  the  presumption  that  a  corporation 
charged  with  a  duty  will  perform  it." 

In  the  case  of  Pittsburgh,  etc.,  R.  Co.  v.  Martin  (1882), 
82  Ind.  476,  483,  the  court  said:  '*The  signal  required  by 
the  law  not  being  given,  the  view  being  obstructed,  and  the 
plaintiff  not  beiog  hard  of  hearing,  he  had  no  reason  to 
suppose  fhat  the  train  was  within  eighty  rods  of  the  cross- 
ing; he  was  misled  by  the  defendant's  negligence  in  omitting 
the  proper  signal ;  he  was  not  guilty  of  negligence  in  assum- 
ing, in  the  absence  of  any  indication  to  the  contrary,  that 
the  company  was  obeying  the  law,  and  that  no  engine  was 
advancing  toward  the  crossing  within  a  distance  of  eighty 
rods."  See,  also,  Pittsburgh,  etc.,  B.  Co.  v.  Burton  (1894), 
139  Ind.  357,  376. 

In  the  case  of  Malott  v.  Hawkins  (1902),  159  Ind.  127, 
135,  the  court,  after  referring  to  the  precaution  to  be  taken 
by  travelers  upon  a  highway  in  approaching  a  railroad 
crossing,  said:  "A  further  proposition,  based  on  the  recip- 
rocal rights  of  the  railway  company  and  a  traveler  at  a 
public  crossing,  is  that  after  a  traveler  has  vigilantly  used 
his  senses  to  avoid  danger,  as  stated  above,  and  is  unable  to 
see  or  hear  any  approaching  train,  he  may,  while  still  exer- 
cising due  care,  assume  that  the  company  will  not  omit  to 
give  the  usual,  and  especially  the  statutory  signals,  if  a  train 
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is  really  approaching.  •  •  •  The  omission  to  give  sig- 
nals may,  therefore,  be  an  element  in  determining  the  ques- 
tion of  contributory  negligence/' 

In  the  case  of  New  York,  etc.,  B.  Co.  v.  Bobbins  (1906), 
38  Ind.  App.  172,  this  court  said:  **The  crossing  signals 
were  not  given ;  and,  while  this  did  not  excuse  the  decedent 
from  the  exercise  of  ordinary  care,  the  jury  had  the  right 
to  take  that  fact  into  consideration  in  determining  whether 
the  decedent  did  exercise  the  degree  of  care  required.*'  See, 
also,  Grand  Bapids,  etc.,  B.  Co.  v.  Cox  (1893),  8  Ind.  App. 
29;  Wabash  B.  Co.  v.  Biddle  (1901),  27  Ind.  App.  161; 
Baltimore,  etc.,  B.  Co.  v.  Bosborough  (1907),  40  Ind.  App. 
14;  Cleveland,  etc.,  B.  Co.  v.  Schneider  (1907),  40  Ind.  App. 
38. 

Counsel  for  appellant  direct  our  attention  to  the  case  of 
Louisville,  etc.,  B.  Co.  v.  Stommel  (1890),  126  Ind.  35. 
After  all  that  was  said  in  that  case  apparently  in  favor  of 
the  contention  of  appellant,  the  question  of  contributory 
negligence  of  appellee's  servant  was  left  to  depend  upon 
what  he  did  "in  the  light  of  the  res  gestae.'*  At  all  events, 
the  later  decisions  heretofore  noticed,  make  it  clear  that  the 
position  of  appellant  is  not  tenable.  It  is  true  the  merely 
negligent  quality  of  the  acts  or  omissions  of  defendant  can- 
not determine  that  the  conduct  of  plaintiff  was  negligent; 
but  the  acts  or  omissions  of  defendant  may  constitute  parts 
of  the  circumstances  in  which  plaintiff's  decedent  was  in- 
volved, and  so  may  aid  as  facts  in  determining  the  question 
as  to  the  prudence  or  imprudence  of  the  traveler  approach- 
ing the  crossing. 

In  the  case  at  bar,  the  burden  was  upon  appellant  to  prove 

the  contributory  negligence  of  appellee's  decedent.     The 

openness  of  the  country  between  decedent  and  the 

1.    railroad  track  for  a  considerable  distance  in  the  direc- 
tion from  which  the  train  approached  was  shown ;  but 
it  was  exceedingly  dark  and  there  was  a  drizzling  rain,  with 
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frequent  lightning  and  thunder,  and  the  wind  blew  in  a 

direction  other  than  from  the  approaching  train  to  decedent. 

The  presumption  in  the  decedent's  favor,  that  he  did  not 

fail  to  exercise  due  care,  could  not  be  met  by  proof  that  he 

failed  to  look  and  listen,  for  he  was  traveling  alone 

5.  in  the  dark.    But  "a  traveler  approaching  a  railroad 
crossing  of  a  highway  is  presumed  in  law  to  have 

seen  what  he  could  have  seen,  if  he  had  looked  attentively, 
and  ta  have  heard  what  he  could  have  heard,  if  he  had 
listened  attentively."     Pittsburgh,  etc.,  B.   Co.   v.  Fraze 
(1898),  150  Ind.  576.    See,  also,  Malott  v.  Hawkins,  supra. 
In  the  case  last  mentioned  it  was  held  that  our  statute, 
relating  to  the  burden  of  proof  as  to  contributory  negligence 
in  such  a  case  as  this,  does  not  abate  the  legal  requirements 
that   a  traveler   crossing  a   railroad   track   must   use,   or 
change  the  rule  that  it  is  presumed  that  the  traveler  saw  and 
heard,  or  was  heedless  of  that  which,  as  an  ordinarily  pru- 
dent man,  he  ought  to  have  taken  notice.    Of  course, 
1.    the  burden  of  proof  as  to  the  facts  from  which  a  con- 
clusion of  contributory  negligence  arises  is  upon  de- 
fendant.   If  it  be  material  in  such  a  matter  to  show  that 
the  country  was  open,  without  obstruction  to  sight  and 
sound,  it  is  not  immaterial  that  the  night  was  dark 

6.  and  stormy,  with  lightning,  thunder,  and  wind  blow- 
ing in  such  direction  as  not  to  carry  sound  of  the 

moving  train  to  the  traveler,  and  in  such  case  it  cannot  be 
said  that  the  failure  to  give  the  statutory  signals,  and  to 
carry  the  usual  headlight,  might  not  properly  be  considered 
by  the  jury  in  determining  whether  the  traveler  acted  with 
ordinary  prudence. 
We  find  no  available  error.    Judgment  aflSrmed. 
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Oliybr  Typewriteb  Company  v.  Vance. 

[No.  7,140.    FUed  June  6,  1911.] 

1.  Fleadisq,— Complaint, — Amendment, — The  filing  of  an  amended 
complaint  takes  the  original  complaint  and  the  rulings  thereon 
out  of  the  record,    p.  22. 

2.  Work  and  Labob. — Contracts. — Complaint. — Bills  of  Particulars, 
— ^A  complaint  for  services,  to  which,  immediately  after  the  body 
thereof,  a  bill  of  particulars  was  subjoined,  showing  the  items 
of  such  work,  is  sufficient  when  questioned  for  the  first  time  on 
appeal,  or  by  motion  in  arrest,  after  verdict,  though  such  bill  is 
nowhere,  in  the  body  of  the  complaint,  referred  to  or  made  a  part 
thereof,    p.  22. 

3.  Appeal. — Weiffhing  Evidence.—The  Appellate  Court  will  not 
weigh  conflicting  evidence,    p.  23. 

From  Payette  Circuit  Court;  George  L.  Gray,  Judge. 

Action  by  Charles  P.  Vance  against  the  Oliver  Type- 
writer Company.  Prom  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed, 

Charles  W,  Neff  and  T.  J.  Moll,  for  appellant. 
Charles  F,  Vance,  in  pro.  per,  for  appellee. 

Pelt,  P.  J. — ^Appellee  recovered  judgment  against  appel- 
lant for  $70,  from  which  this  appeal  is  taken. 

The  errors  assigned  are :  (1)  The  amended  complaint  does 
not  state  facts  sufScient  to  constitute  a  cause  of  action,  and 
(2)  the  overruling  of  appellant's  motion  for  a  new  trial. 

The  new  trial  was  asked  on  the  grounds  that  the  verdict 
of  the  jury  is  not  sustained  by  sufiScient  evidence  and  is 
contrary  to  law,  and  that  the  damages  are  excessive. 

The  amended  complaint  averred,  in  substance,  that  appel- 
lee was  employed  by  appellant,  at  its  special  instance  and 
request,  as  its  representative  and  salesman,  and  continued 
in  said  employment  for  one  month;  that  appellant  agreed 
to  pay  him  for  his  services  the  sum  of  $50  a  month  and 
expenses,  amounting  in  all  to  $75 ;  that  no  part  thereof  has 
been  paid,  and  there  is  due  appellee  the  sum  of  $75.  Prayer 
for  $100.    Immediately  following  the  body  of  the  complaint 
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is  the  heading,  *'Bill  of  Particulars/'  showing  an  account 
of  $50  for  salary  and  $45  for  meals,  and  two  other  items  of 
$1  each,  aggregating  $97. 

Appellant  contends  that  the  amended  complaint  is  iden- 
tical with  the  original,  and  that,  as  a  demurrer  was  pre- 
sented and  overruled  to  the  original  complaint,  it 

1.  should  have  the  benefit  of  that  demurrer  here.    But 
the  filing  of  the  amended  complaint  took  the  original 

complaint  and  all  rulings  thereon  out  of  the  record,  and  the 
amended  complaint  is  questioned  for  the  first  time  by  the 
assignment  of  errors.  Tague  v.  Owens  (1894),  11  Ind.  App. 
200;  Efroymson  v.  Smith  (1902),  29  Ind.  App.  451. 

The  principal  objection  urged  to  the  amended  complaint 
is  that  the  bill  of  particulars  is  not  referred  to  in  the  com- 
plaint, or  in  any  way  made  a  part  thereof,  though  it 

2.  immediately  follows  the  body  of  the  complaint.  The 
pleading  is  not  to  be  commended,  but  when  the  suffi- 
ciency of  the  complaint  is  questioned  after  verdict  by  mo- 
tion in  arrest  of  judgment,  or  by  assignment  of  error,  as  in 
this  case,  all  intendments  are  in  favor  of  the  pleading,  and 
if  there  is  not  a  total  failure  to  state  some  essential  element 
of  the  right  of  recovery,  and  the  complaint  states  facts  suffi- 
cient to  bar  another  suit  for  the  same  cause  of  action,  the 
verdict  cures  all  other  defects,  and  the  complaint  will  be 
held  sufficient  to  sustain  the  judgment.  Peoria,  etc.,  R.  Co, 
V.  Attica,  etc,  B.  Co.  (1900),  154  Ind.  218;  City  of  South 
Bend  v.  Turner  (1901),  156  Ind.  418,  421,  54  L.  R.  A.  396, 
83  Am.  St.  200;  Colchen  v.  Ninde  (1889),  120  Ind.  88;  El- 
wood  State  Bank  v.  Mock  (1907),  40  Ind.  App.  685;  Xenia 
Real  Estate  Co.  v.  Macy  (1897),  147  Ind.  568;  Peters  v. 
Banta  (1889),  120  Ind.  416,  420;  Qish  v.  Oish  (1893),  7  Ind. 
App.  104, 114;  Oalvin  v.  Woollen  (1879),  66  Ind.  464,  466; 
Lassiter  v.  Jackman  (1882),  88  Ind.  118. 

The  exact  point  raised  by  appellant,  in  regard  to  the  ex- 
hibit, is  decided  in  several  of  the  cases  just  cited.  The  other 
objections  to  the  complaint  are  not  well  taken,  and  it  is 
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elear]y  sufficient  to  withstand  the  attack  made  upon  it  after 
verdict. 

We  cannot  weigh  the  evidence  where  there  is  a  conflict, 

and  decide  the  case  upon  the  weight  of  the  testimony.  There 

was  a  conflict  of  evidence  in  this  case,  but  there  is 

3.     legal  evidence  tending  to  support  the  verdict,  and  it 

is  the  long-established  rule  that  in  such  cases  the 

judgment  will  not  be  reversed  on  the  weight  of  the  evidence. 

Cleveland,  etc.,  R,  Co.  v.  Kepler  (1903),  31  Ind.  App.  1; 

Bower  v.  Bowen  (1894),  139  Ind.  31,  36. 

There  is  no  available  error  in  the  record.  Judgment  af- 
firmed. 


Shedd,  Receiver,  v.  American  Credit  Indemnity 

Company  of  New  York. 

[No.  7^61.    Filed  Jnne  6,  1911.1 

1.  INSTJBANCE. — Credit  Indemnity, — Failure  to  Perform  Contract. 
— Waiver. — Complaint. — ^A  complaint  upon  a  credit  indemnity  in- 
surance contract,  which  shows  that  a  provision  of  the  policjT  was 
not  complied  with  by  assured,  is  bad,  unless  a  waiver  thereof  is 
shown,    p.  28. 

2.  INSUBANCE. — Cofitracts. — Obligation' of . — ^A  provision  In  an  in- 
surance indemnity  contract  requiring  the  assured  to  file  a  final 
statement  of  its  claim  '*ln  the  manner  prescribed  by"  the  insurer, 
''upon  blank  forms"  furnished  upon  application,  is  not  ambiguous, 
and  is  binding  upon  the  parties,  unless  waived,    p.  28. 

3.  INSUBANCE.  —  Contracts.  —  Construction,  —  Doubtful  insurance 
contracts  will  be  construed  most  strongly  against  the  insurer, 
but  a  new  contract  will  not  be  made  by  the  court,  and  the  pro- 
visions of  the  contract  actually  made,  when  free  from  fraud  and 
not  waived,  will  be  enforced,    p.  28. 

4.  Waiver. — Definition. — Insurance. — Waiver  imports  the  inten- 
tional relinquishmeiit  of  a  known  right;  an  election  to  dispense 
with  something  of  value,  or  to  forego  some  advantage,    p.  28. 

5.  INBUBANCE. — Waivcr, — Custom, — The  custom  of  an  insurance 
company  followed  for  many  years  under  former  contracts,  with 
reference  to  the  reporting  and  adjusting  of  the  plaintiff's  losses 
by  insolvency,  cannot  form  the  basis  for  a  waiver  of  a  provision 
in  the  present  pAiicy?  identical  with  former  ones,  that  the  as- 
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SDred,  within  thirty  days  from  the  expiration  of  the  policy,  shall 
make  "a  final  statement  of  the  claim  *  *  *  in  the  manner 
prescribed  •  •  •  upon  blank  forms  •  •  •  furnished  upon 
application."    pp.  29, 30. 

6.  Contracts. — Waiver, — Custom, — Custom  cannot  control  a  con- 
tract in  direct  conflict  therewith,     p.  30. 

7.  Insurance. — Indemnity, — Reports, — A  credit  Indemnity  policy 
providing  that  the  assured  within  thirty  days  from  the  expira- 
tion of  the  policy  shall  make  '*a  final  statement  of  the  claim 

•  •    ♦    in  the  manner  prescribed    ♦    ♦    ♦    upon  blank  forms 

♦  ♦  ♦  furnished  upon  application"  requires  the  assured  to 
make  the  application  for  such  blanks  as  a  condition  precedent 
to  fixing  a  liability  upon  the  insurer,    p.  30. 

8.  Insurance. — Credit  Indemnity, — Current  and  Final  Reports, — 
Waiver, — ^A  credit  indemnity  policy  w^hlch  provides  in  one  sec- 
tion that  the  assured  shall  notify  the  insurer  "within  twenty 
days  after  the  indemnified  has  received  first  information  of  the 
insolvency  of  the  debtor,"  and  in  another  section,  that  the  as- 
sured shall  furnish  a  complete  statement  of  the  whole  claim 
within  thirty  days  from  the  expiration  of  the  policy,  is  not  com- 
plied with,  where  only  the  reports  of  Insolvency  are  furnished, 
since  tbey  do  not  furnish  the  information  desired  where  the  ag- 
gregate claim  Is  asked  for.    p.  31. 

Prom  Superior  Court  of  Marion  County  (77,581) ;  Vin- 
son Carter,  Judge. 

Action  by  the  Gem  Garment  Company  (Edwin  H.  Shedd, 
as  receiver  thereof  being  substituted  as  appellant),  against 
the  American  Credit  Indemnity  Company  of  New  York. 
From  a  judgment  for  defendant,  plaintiff  appeals.   Affirmed, 

Charles  B.  Willson  and  Romney  L,  Willsony  for  appellant. 
Brown  &  Kepperley,  for  appellee. 

Adams,  J. — ^This  action  was  instituted  by  the  Gem  Gar- 
ment Company  against  appellee,  on  an  insurance  policy  or 
indemnity  bond,  by  the  terms  of  which  said  Gem  Garment 
(Company  claimed  there  was  due  to  it  the  sum  of  $2,392.95, 
net  losses  suffered  on  account  of  the  insolvency  of  certain  of 
its  customers.  The  Gem  Garment  Company,  since  submis- 
sion, passed  into  the  hands  of  a  receiver,  and  Edwin  H. 
Shedd,  as  receiver  of  the  Gem  Garment  Company,  was,  by 
order  of  the  court,  substituted  as  appellant  herein. 
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The  amended  complaint  is  in  one  paragraph,  and  alleges 
that  the  Gem  Qarment  Company  (designated  herein  as  ap- 
pellant), is  an  Indiana  corporation,  with  its  chief  place  of 
business  in  the  city  of  Indianapolis ;  that  appellee  is  a  New 
York  corporation,  doing  business  in  the  State  of  Indiana, 
in  accordance  with  the  laws  regulating  foreign  insurance 
companies,  and  engaged  in  writing  credit  insurance;  that 
on  December  5,  1906,  in  consideration  of  $300,  premium 
paid  by  appellant,  appellee  executed  and  delivered  to  appel- 
lant a  policy  of  insurance,  which  guaranteed  appellant 
against  certain  actual  losses  that  might  be  sustained  on 
account  of  the  insolvency  of  its  customers  for  one  year  from 
February  1,  1907  (a  copy  of  such  policy  being  attached  to 
and  made  a  part  of  the  complaint) ;  that  during  the  term 
of  the  policy  appellant  suffered  a  large  loss  on  account  of 
the  insolvency  of  certain  of  its  customers  (setting  out  said 
loss  in  detail,  and  aggregating  the  amount  of  the  demand) ; 
that  appellant  has  performed  all  the  terms  and  conditions 
of  said  policy  on  its  part  to  be  performed,  except  as  pro- 
vided in  clause  five  of  said  policy,  which  is  as  follows : 

"Final  settlement  of  claim.  If  any  claim  for  excess 
loss  is  made  under  this  bond,  a  final  statement  of  the 
claim,  duly  sworn  to,  shall  be  made  by  the  indemnified 
in. the  manner  prescribed  by  this  company,  and  upon 
blank  forms  which  will  be  furnished  upon  application, 
and  such  final  statement  must  be  received  by  this  com- 
pany at  its  ofiice,  Broadway  and  Locust  street,  St. 
Louis,  Missouri,  within  thirty  days  after  the  expiration 
of  this  bond ;  otherwise  there  shall  be  no  liability  under 
this  bond.  The  adjustment  shall  be  had  within  sixty 
days,  after  the  receipt  by  this  company  of  such  final 
statement,  and  the  amount  ascertained  to  be  due  on 
covered  proved  losses  shall  at  once  become  payable." 

The  complaint  then  avers  that  during  the  term  of  the 
policy,  appellant  had,  in  compliance  with  the  provisions 
tiiereof,  notified  appellee  on  the  blanks  furnished  by  it,  oE 
the  insolvency  of  each  of  its  debtors^  and  of  the  amount 
that  each  owed  appellant^  and  that  at  the  expiration  of 
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said  policy  appellee  had  full  notice  of  the  losses  so  sustained 
by  appellant;  that  appellee,  for  a  number  of  years  prior 
to  the  execution  of  the  policy  sued  on,  had  written  credit 
indemnity  insurance  for  appellant,  and  during  such  years 
appellee  always,  within  thirty  days  from  the  expiration  of 
each  of  said  policies,  by  an  authorized  agent  came  to  appel- 
lant and  prescribed  the  manner  in  which  it  should  make  out 
its  claims  under  such  policies  for  the  year  then  expired. 

The  complaint  also  avers  that,  after  the  execution  of  the 
policy  in  suit,  appellant,  relying  upon  the  terms  of  said 
clause  five,  and  of  the  custom  of  appellee  in  prescribing  the 
manner  of  making  final  statement,  expected  to  receive  in- 
structions from  appellee  for  making  out  its  final  statement 
of  claim  as  provided  in  said  clause,  and  delayed  preparing 
such  statement  until  it  should  receive  such  instructions;  that 
appellee  did  not  communicate  with  appellant,  nor  give  any 
instructions,  nor  prescribe  any  manner  in  which  appellant 
should  make  such  statement  of  claim,  although  appellee 
knew  that  appellant  had  sustained  losses  covered  by  said 
policy ;  that  because  of  such  failure  to  prescribe  the  manner 
of  making  final  statement,  and  relying  upon  the  terms  of 
said  clause  five  that  appellee  would  so  prescribe  the  manner 
of  making  such  statement  of  claim,  appellant  did  not  make 
out  such  statement  during  the  thirty  days,  as  provided  in 
said  clause  five. 

It  is  further  averred  that  appellant^  in  expectation  of 
hearing  from  appellee,  delayed  taking  any  steps  in  making 
out  its  said  claim  until  nine  weeks  after  the  expiration  of 
the  policy ;  that  appellant  then  wrote  to  appellee  in  regard 
to  it,  but  received  no  answer;  that  six  days  later  it  wrote 
again,  and  ton  days  later  received  from  appellee  a  letter, 
wherein  appellee  denied  its  liability  under  said  policy,  for 
the  reason  that  appellant  had  not  filed  its  final  statement  of 
claim  within  the  time  provided  for  in  said  policy. 

The  bond,  which  is  set  out  and  made  a  part  of  the  com- 
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plaint,  provides  that  an  initial  loss  shall  be  borne  by  the  in- 
demnified, and  shall  be  eight-tenths  of  one  per  cent  of  the 
total  amount  of  gross  sales  made  by  indemnified  during  the 
term  of  the  bond,  but  said  percentage  shall  be  computed  on 
sales  of  not  less  than  $200,000,  and  said  initial  loss  shall  be 
deducted  from  the  aggregate  amount  of  the  net  covered, 
proved  losses,  ascertained  in  the  adjustment. 

The  policy  or  bond  is  made  subject  to  a  number  of  other 
provisions.  The  first  defines  the  class  of  debtors  who  shall 
be  deemed  to  be  insolvent  for  the  purposes  of  the  bond ;  the 
second  relates  to  the  credit  ratings  of  such  insolvent  debtors, 
and  limits  the  recovery  of  a  certain  per  cent  of  the  gross 
loss.    Clause  three  is  in  part  as  follows : 

''Notification  of  insolvency.  Notification  of  each  in- 
solvency under  this  bond  must  be  given  by  the  indem- 
nified to  this  company  on  blanks  supplied  by  this  com- 
pany for  that  purpose,  and  must  be  received  by  this 
company  at  its  office  Broadway  and  Locust  streets,  St. 
Louis,  ^lissouri,  during  the  term  of  this  bond,  and  with- 
in twenty  days  after  the  indemnified  has  received  first 
information  of  the  insolvency  of  the  debtor;  otherwise 
the  loss  shall  not  be  included  in  the  adjustment." 

Clause  four  requires  the  indemnified  to  use  diligence  in 
procuring  the  largest  possible  amounts  from  insolvents. 
Clause  six  relates  to  the  amount  to  be  deducted  in  the  ad- 
justment from  each  gross  loss.  Other  provisions  in  the 
policy  provide,  in  detail,  the  manner  of  handling  insolvent 
estates,  but  do  not  affect  the  question  presented  by  this  ap- 
peal. 

Apx)€llee  demurred  to  the  amended  complaint,  for  the 
reason  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  which  demurrer  was  sustained  by  the  court. 
Appellant  electing  to  abide  by  its  amended  complaint  and 
exception  to  the  ruling  of  the  court  in  sustaining  the  de- 
murrer thereto,  final  judgment  was  rendered  in  favor  of 
appellee.     Appellant  has  assigned  as  error  the  sustaining 
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of  appellee's  demurrer  to  the  amended  complaint,  and  this 
constitutes  the  only  question  presented  by  the  record  and 
briefs. 

It  will  be  noted  that  the  complaint  admits  a  failure  on 

the  part  of  appellant  to  make  out  a  final  statement  of  its 

claim  for  excess  loss  within  thirty  days  after  the 

1.  expiration  of  the  bond,  as  provided  in  clause  five. 
Failure  to  make  the  statement,  as  required  by  the 

contract,  would  defeat  a  recovery  in  this  case,  and  the  com- 
plaint, disclosing  such  failure,  would  be  bad  on  demurrer, 
unless  the  other  facts  averred  therein  are  suflScient  to  con- 
stitute a  waiver  of  this  provision  in  the  bond. 

The  contract  required  appellant  to  make  a  final  statement 

of  claim  for  excess  loss,  which  is  understood  to  mean  any 

loss  over  a  minimum  of  $1,600,  the  exact  amount  to 

2.  be  determined  upon  the  entire  sales  made  by  appel- 
lant during  the  term  covered  by  the  policy.     This 

statement  was  to  be  in  the  possession  of  appellee  within 
thirty  days  after  the  expiration  of  the  policy;  otherwise 
there  would  be  no  liability.  This  provision  in  the  policy 
is  plain  and  unambiguous,  and  it  is  binding  upon  the  par- 
ties, unless  waived  by  appellee  in  the  manner  averred  in  the 
complaint. 

In  passing  upon  a  contract  of  this  general  class,  courts 

will  construe  it  most  strongly  against  the  insurer,  and  will 

indulge  all  reasonable  presumptions  against  a  for- 

3.  feiture,  but  courts  will  not  make  a  new  contract  for 
the  parties;  and  in  this  case,  if  the  contract  of  in- 
demnity sued  on  is  consistent  in  all  its  parts,  free  from 
uncertainty,  and  there  has  been  no  waiver  and  no  fraud,  it 
follows  that  the  rights  of  the  parties  must  be  determined 
according  to  the  terms  of  their  written  agreement. 

Waiver  has  been  defined  as  the  intentional  relinquishment 
of  a  known  right,  or  such  conduct  as  warrants  an  in- 

4.  ference  of  relinquishment  of  such  right;  an  election 
by  one  to  dispense  with  something  of  value  or  to  forego 
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some  advantage  he  might  have  taken  or  insisted  upon. 
29  Am.  and  Eng.  Ency.  Law  (2d  ed.)  1091;  Buckleri  v. 
Johnson  (1898),  19  Ind.  App.  406;  Warren  v.  Crane  (1883), 
50  Mich.  301,  15  N.  W.  465 ;  Fraser  v.  Aetna  Life  Ins.  Co. 
(1902),  114  Wis.  510,  90  N.  W.  476;  Virginia,  etc.,  Ins.  Co. 
V.  Aiken  (1886),  82  Va.  424. 

In  Bishop,  Contracts  (2d  ed.)  §792,  the  author  says: 
"Waiver  is  where  one  in  possession  of  any  right,  whether 
conferred  by  law  or  by  contract,  and  with  full  knowledge  of 
material  facts,  does  or  forbears  the  doing  of  something  incon- 
sistent with  the  existence  of  the  right  or  of  his  intention  to 
rely  upon  it;  thereupon  he  is  said  to  have  waived  it,  and  he 
is  precluded  from  claiming  anything  by  reason  of  it  after- 
wards." 

Measured  by  these  definitions,  we  find  nothing  in  the  com- 
plaint establishing  directly  or  inferentially  an  inten- 

5.  tion  on  the  part  of  appellee  to  waive  any  provision  in 
the  contract.  It  is  true,  the  complaint  avers  that 
appellant  had  for  a  number  of  years  been  a  policy-holder 
in  appellee  company,  and  always  during  such  years,  and 
within  thirty  days  after  the  expiration  of  appellant's  poli- 
cies, an  authorized  agent  of  appellee  came  to  appellant,  and 
prescribed  the  manner  in  which  its  claim  against  the  appel- 
lee should  be  made  out;  that,  relying  upon  the  terms  of 
clause  five,  and  the  custom  of  appellee,  appellant  delayed 
taking  any  steps  toward  making  out  its  final  statement  until 
nine  weeks  after  the  expiration  of  the  policy  in  suit.  If  the 
purpose  of  these  averments  is  to  establish  an  estoppel  or  a 
constructive  waiver,  we  think  it  fails,  for  the  reason  that  the 
action  of  appellee,  through  its  agent,  relates  not  to  the  con- 
tract in  suit,  but  to  former  contracts  between  the  same 
parties.  It  is  elemental  that  where  a  party  seeks  to  be  re- 
lieved from  the  obligations  of  a  contract  by  showing  a 
waiver,  either  express  or  constructive,  by  the  other  party, 
he  must  show  that  such  waiver  was  exercised  with  reference 
to  the  contract  forming  the  basis  of  the  action,  and,  to  be 


30  APPELLATE  COURT  OP  INDIANA, 

Shedd  t?,  American  Credit,  etc.,  Co. — 48  Ind.  App.  23, 

available,  the  acts  relied  upon  as  constituting  the  waiver 
must  be  subsequent  to  the  written  contract,  and  have  been 
done  with  intent  to  waive  some  provision  oi  "the  contract. 
United  Firemen's  Ins.  Co.  v.  Thomas  (]897),  82  Fed.  406, 
27  C.  C.  A.  42,  47  L.  R.  A.  450 ;  Havens  v.  Home  Ins.  Co. 
(1887),  111  Ind.  90,  94,  60  Am.  Rep.  689;  Walton  v.  Agri- 
cultural Ins.  Co.  (1889),  116  N.  Y.  317,  22  N.  E.  443,  5  L.  R. 
A.  677;  Franklin  Life  Ins.  Co.  v.  Sefton  (1876),  53  Ind 
380,  388. 

Nor  does  it  aid  appellant  to  characterize  as  a  custom  the 

assistance  given  by  the  agent  of  appellee,  in  making  out 

final  statements  under  former  contracts.    Proof  of  a 

6.  custom  will  not  be  heard,  when  in  direct  conflict  with 
the  express  terms  of  a  contract  sought  to  be  avoided. 

Atkinson  v.  Allen   (1868),  29  Ind.  375;   Clem  v.  Martin 
(1870),  34  Ind,  341;  Franklin  Life  Ins.  Co,  v.  Sefton,  supra. 
Moreover,  in  this  case,  the  custom  alleged  was  with  refer- 
ence to  other  policies,  the  nature,  terms  and  obligations  of 
which  are  not  shown  in  the  complaint,  and  it  does 
5.    not  appear  that  the  agent  on  such  former  occasions 
did  not  come  in  response  to  an  application  for  the 
blank  forms  upon  which  the  final  statement  is  required  to 
be  made. 

It  appears  from  the  complaint  that  appellant  did  nothing 

in  tiie  way  of  making  the  proof  of  loss  as  required,  until  five 

weeks  after  the  thirty  days  given  to  make  said  proof 

7.  had  passed.    By  clause  five  of  the  contract,  it  was 
provided  that  where  there  was  any  claim  for  excess 

loss,  the  final  statement  thereof  should  be  made  by  the  in- 
demnified in  the  manner  prescribed  by  the  company,  and 
upon  the  blank  forms  which  the  company  would  furnish 
upon  application,  and  it  was  expressly  provided  that  no 
liability  would  arise  in  the  event  that  such  final  statement 
was  not  received  by  appellee  within  thirty  days  after  the 
expiration  of  the  policy. 
The  appellant  insists  that,  under  the  terms  of  the  pro- 
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vision  heretofore  quoted,  it  was  ineumbait  upon  appellee 
to  prescribe  the  manner  of  making  the  final  statement^  and 
that  this  was  a  duty  enjoined  upon  appellee  under  the  con* 
tract,  as  the  initial  step  in  the  settlement  We  do  not  so 
read  the  clause  herein  set  out.  "While  the  final  statement  is 
to  be  made  in  the  manner  prescribed  by  the  company,  it  is 
to  be  made  upon  the  blank  forms  which  the  company  agrees 
to  furnish  upon  application.  Clearly  then,  as  the  first  step, 
the  indemnified  must  apply  to  the  company  for  the  blank 
forms,  for  no  final  statement  could  be  made  except  upon 
such  forms,  and  there  was  no  obligation  upon  appellee  to 
furnish  forms,  except  upon  application.  Indeed,  we  fail  to 
understand  how  appellee  could  have  any  notice  of  excess 
loss,  in  the  absence  of  some  information  from  appellant,  at 
the  expiration  of  the  policy,  that  such  a  loss  had  been  sus^ 
tained. 

It  is,  however,  urged  by  appellant  that  appellee,  at  the  ex- 
piration of  the  year,  had  full  notice  of  the  losses,  having  been 

notified,  as  provided  in  clause  three,  of  each  loss  with- 
8.    in  twenty  days  after  receiving  the  first  information 

of  insolvency.  Manifestly,  clause  three  was  not  in- 
tended to  supply  the  final  statement  contemplated  by  clause 
five,  but  was  intended  to  give  the  indemnity  company  notice 
of  the  gross  loss,  and  the  name  and  residence  of  each  in- 
solvent. The  contract  in  this  case  provided  that  an  initial 
loss  of  eight-tenths  of  one  per  cent  of  the  entire  sales  made 
during  the  term  of  the  policy  was  to  be  borne  by  the  in- 
demnified, and  this  initial  loss  was  not  to  be  less  than  $1,600, 
the  actual  amount  to  be  determined  upon  the  entire  sales 
of  the  year.  The  amount  of  such  sales  could  not  be  ascer- 
tained until  the  close  of  the  year.  The  current  notices  of 
insolvency  advised  appellee  of  the  amount  of  appellant's 
claim  against  each  insolvent ;  but  to  assume  that  the  loss  in 
each  case  was  total,  would  be  wholly  unwarranted.  The 
notice  contemplated  by  clause  three  was  not  intended  to 
furnish  data  from  which  appellee  could  ascertain  the  ex- 
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tent  of  its  liability.  In  the  absence  of  the  final  statement 
appellee  could  not  know  the  amount  of  the  initial  loss,  or 
that  the  loss  for  which  it  was  liable  was  in  any  sum  in  ex- 
cess of  the  initial  loss.  The  agreement  of  the  parties  pro- 
vided that  should  there  be  any  claim  for  excess  loss,  a  final 
statement  thereof,  duly  sworn  to,  should  be  made  by  the  in- 
demnified in  the  manner  prescribed  by  appellee,  and  upon 
blank  forms  to  be  furnished  upon  application.  While  it  is 
incumbent  upon  appellee  to  prescribe  the  manner  of  making 
the  final  statement,  where  an  excess  loss  is  claimed,  it  is 
the  duty  of  appellant  to  advise  appellee  of  such  claims,  and 
apply  for  the  forms  upon  which  to  make  the  final  state- 
ment The  complaint  fails  to  show  that  this  requirement 
was  waived,  and  the  demurrer  was  properly  sustained. 
Judgment  afiSrmed. 


Polk  v.  Haworth. 

[No.  7,25a    Filed  June  7,  1911.] 

1.  Principal  and  Agent. — Failing  to  Disclose  Relationship, — lAa- 
bilitp, — Railroads. — An  agent  who  contracts  as  an  Individual  and 
who  fails  to  disclose  that  he  is  the  agent  of  a  railway  company, 
is  liable  as  a  principal,    p.  34. 

2.  Principal  and  Agent. — Contracts. — Railroads. — Interrogatories. 
— Instructions. — In  an  action  by  a  landowner  against  defendant 
on  his  contract  to  pay  any  damages  caused  by  the  construction 
of  an  interurban  railroad  through  her  land,  interrogatories  as  to 
who  constructed  the  railroad,  and  instructions  drawn  upon  the 
theory  that  defendant  was  merely  an  officer  of  the  company  and 
would  not  be  personally  liable,  are  properly  refused,  the  Jury 
having  been  instructed  that  the  plaintiff  could  not  recover  unless 
she  proved  that  defendant  executed  the  contract  in  his  individual 
capacity,    p.  35. 

3.  Eminent  Domain. — Railroads. — Damages, — Life  Estates. — Re* 
mainders. — Instructions. — ^In  condemning  land  for  a  railroad 
right  of  way,  both  the  owner  of  the  life  estate  and  the  owner 
of  the  remainder  in  fee  simple  are  entitled  to  damages ;  and  an 
instruction  in  an  action  by  the  owner  of  the  life  estate,  that  she 
was  not  entitled  to  recover,  was  properly  refused,    p.  36. 
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4.  Appeal. — Harmless  Error. — Admission  of  Improper  Evidence. — 
The  admission  of  Improper  evidence  over  objectiou  Is  harmless, 
where  other  uncontradicted  evidence  of  the  same  character  was 
introduced  without  objection,    p.  36. 

Prom  Johnson  Circuit  Court;  WiUiam  A.  Johnson,  Spe- 
cial Judge. 

Action  by  Nancy  J.  Ha  worth  against  James  T.  Polk. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

L.  E,  Slack,  for  appellant. 

Douglas  Dohhins  and  E.  A,  McAlpin,  for  appellee. 

Ibach,  J. — ^Appellee,  in  her  complaint,  alleged  in  sub- 
stance that  in  1902  she  entered  into  a  contract  with  appel- 
lant, by  the  terms  of  which  she  agreed  to  permit  him  and 
others  whom  he  might  authorize,  to  enter  upon  her  premises 
and  make  a  railroad  cut  and  grade  in  front  of  her  resi- 
dence; that,  as  a  part  of  said  agreement,  appellant  agreed 
to  pay  appellee  all  damages  her  property  might  sustain  by 
the  construction  of  such  cut  and  grade ;  that  thereafter  ap- 
pellant, with  teams  and  laborers,  entered  upon  said  prem- 
ises and  constructed  such  cut  and  grade.  The  damages  to 
her  property  are  described  in  detail,  and  are  alleged  to  have 
amounted  to  $2,000,  for  which  amount  she  asked  judgment. 

After  the  overruling  of  a  demurrer  for  want  of  facts,  the 
case  was  put  at  issue  by  answer  in  general  denial.  A  jury 
trial  resulted  in  a  verdict  of  $400  for  appellee,  appellant '3 
motion  for  a  new  trial  was  overruled,  and  judgment  was  ren- 
dered on  the  verdict,  from  which  judgment  this  appeal  is 
prosecuted. 

The  errors  relied  upon  for  reversal  arise  upon  the  over- 
ruling of  the  motion  for  a  new  trial,  and  present  three  con- 
tentions: (1)  That  the  contract  was  made  with  and  the 
work  done  by  the  Indianapolis,  Greenwood  and  Shelbyville 
Railway  Company,  of  which  appellant  is  but  an  officer,  and 
Vol.  48—3 
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therefore  not  personally  liable;  (2)  that  appellee  was  not 
the  6wner  in  fee  simple  of  the  premises  damaged,  and  there- 
fore could  not  recover;  (3)  that  certain  evidence  was  wrong- 
fully admitted. 

Appellant  claims  that  the  evidence  does  not  establish  the 
allegations  of  the  complaint,  and  does  not  show  that 

1.  he  made  an  individual  contract  with  appellee,  but 
rather  that  appellee  made  the  agreement  witii  the 
railway  company  through  its  officers. 

If  appellant  at  the  time  of  making  the  agreement  with 
appellee  was  acting  merely  as  agent  of  the  interurban  rail- 
way company,  it  was  his  duty,  in  order  to  avoid  personal 
liability,  to  declare  to  appellee  the  fact  of  his  agency.  Failing 
to  do  so,  he  took  upon  himself  all  the  liabilities,  either  ex- 
press or  implied,  created  by  the  contract,  exactly  in  the  same 
manner  as  if  he  were  the  principal  in  interest.  Merrill  v. 
Wilson  (1885),  6  Ind,  426;  1  Am.  and  Eng.  Ency.  Law  (2d 
ed)  1122;  Reinhard,  Agency  §303. 

In  the  present  case  there  is  evidence  that  appellant  made 
the  contract  sued  on ;  that  if  he  made  it  as  agent  he  did  not 
disclose  his  agency;  and  there  is  no  evidence  that  appellee 
knew  of  any  agency  of  appellant  at  the  time  the  agreement 
was  made.  It  may  not  have  been  intentional  on  the  part  of 
appellant  to  bind  himself  to  the  payment  of  damages  to  ap- 
pellee, but  failing  to  inform  her  of  his  agency,  and  she  hav- 
ing no  actual  knowledge  of  that  fact,  under  the  well-known 
rule  of  law,  he  cannot  now  escape  liability  and  be  relieved 
of  the  burden  of  his  own  contract  by  claiming  that  he  was  in 
fact  acting  for  the  railway  corporation.  If  he  had  made 
known  such  fact  to  appellee  she  might  not  have  entered  into 
such  a  contract  with  the  railroad  company ;  as,  for  example, 
she  might  have  been  willing  to  accept  appellant  for  the  per- 
formance of  such  contract,  kno^^^n2^  him  to  he  responsible, 
while  she  would  not  have  been  willing  to  enter  into  a  similar 
contract  with  the  railroad  company,  not  being  acquainted 
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with  its  financial  responsibility.  The  evidence  sufficiently 
bears  out  the  allegations  of  the  complaint.  « «-^ 

Appellant  asked  that  certain  interrogatories  be  pro- 
pounded to  the  jury,  which  proceed  on  the  theory  that  ap- 
pellant is  not  liable  if  the  work  was  done  by  the  rail- 

2.  way  company  and  under  its  orders.  They  were 
rightly  refused,  as  under  the  allegations  of  the  com- 
plaint it  is  immaterial  who  did  the  work,  so  long  as  it  was 
authorized  by  appellant.  And  if  all  the  interrogatories  pre- 
sented had  been  answered  in  the  affirmative,  these  answers 
would  not  have  availed  appellant,  as  the  fact  would  still  re- 
main fully  proved  that  the  agreement  sued  on  was  made 
personally  with  appellant  and  in  his  individual  capacity, 
and  not  as  agent  for  any  one,  so  that  it  mattered  not  who 
performed  the  actual  labor  contemplated  in  the  agreement 
made  with  appellee. 

Error  is  also  assigned  in  refusing  to  give  certain  instruc- 
tion requested  by  appellant.  The  condition  of  the  record  is 
not  entirely  satisfactory,  but  we  should  be  unduly  technical 
to  hold  that  the  instructions  were  not  in  the  record,  and  were 
not  to  be  considered. 

Certain  of  these  proceed  upon  the  same  theory  upon  which 
the  interrogatories  were  drawn — ^that  the  work  was  done 
by  the  railway  company,  of  which  appellant  was  but  an  of- 
ficer. For  reasons  already  given,  these  were  rightly  refused, 
and  for  the  further  reason  that  the  court  had  already  in- 
structed the  jury  that  plaintiff  could  not  recover  unless  she 
proved  that  appellant  made  and  entered  into  the  contract 
with  her  in  his  individual  capacity. 

Instruction  two,  requested  by  appellant,  was  wrong,  and 
was  therefore  properly  refused.  If  given,  the  court  would 
have  told  the  jury  that  appellee  could  not  recover  any 
damages  unless  she  owned  in  fee  simple  the  real  estate 
damaged. 

The  owner  of  a  life  estate,  as  well  as  the  remainderman, 
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is  entitled  to  damages  for  injuries  done  to  his  estate.    The 
same  act  may  be  injurious  to  both,  and  they  are  en- 

3.  titled  to  recover  in  separate  action?  for  their  sev- 
eral damages,  the  liolder  of  the  life  estate  for  damages 

on  account  of  loss  to  the  present  enjoyment  of  the  estate, 
and  the  remainderman  for  the  more  permanent  injury  to 
the  property.    The  amount  of  loss  sustained  might  not  be 

4 

the  same,  but  the  legal  right  to  redress  is  the  same. 

It  will  be  observed  that  appellee  did  not  aver  the  ^pture 
of  her  title  to  the  land  in  question,  and  the  cause  proceeded 
to  trial  without  requiring  the  nature  of  her  title  to  be  dis- 
closed. And  although  counsel  in  his  brief  claims  that 
the  proof  shows  only  a  life  estate  in  appellee,  yet  the  in- 
struction would  have  been  erroneous,  because  it  would  tend 
to  deprive  her  of  all  relief  for  injuries  she  might  have  suf- 
fered to  her  use,  possession  and  enjoyment  of  the  land. 

Error  is  assigned  in  the  admission  of  certain  evidence; 
but  whether  properly  admitted  or  not,  the  error  is 

4.  not  available,  since  other  uncontradicted  evidence  of 
the  same  character  and  to  the  same  effect  was  intro- 
duced without  objection. 

No  error  appearing  in  the  record,  the  judgment  is  af- 
firmed. 


Schrader  et  al.  v.  Meyer  et  al. 

-   ^  [No.  6,878.    Filed  June  8,  1911.] 

1.  Appeal. — Assignments  of  Errors. — ^The  assignment  of  errors  con- 
stitutes the  appellants'  complaint  on  appeal,    p.  37. 

2.  Appeal. — Rules, — The  purpose  of  Appellate  Court  rules  in  rela- 
tion to  the  preparation  of  briefs,  is  to  enable  the  several  Judges 
to  determine  the  merits  of  the  appeal  without  the  delay  of  ex- 
amining the  record,    p.  37. 

8.  Appeal. — Rules. — Briefs. — Where  appellants,  in  their  brief,  fail 
(1)  to  set  out  any  errors  relied  upon,  (2)  to  set  out  the  motion 
for  a  new  trial  relied  upon,  or  to  state  its  grounds^  (3)  to  set 
out  the  complaint  or  the  substance  thereof,  (4)  to  set  out  the 
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demurrer  to  the  complaint,  or  to  state  the  grounds  thereof,  and 
(5)  to  give  a  summary  pf  the  evidence,  no  question  Is  presented. 

p.3a 

From  Superior  Court  of  Tippecanoe  County;  Henry  H. 
Vinton,  Judge. 

Action  by  Alice  Meyer,  individually,  and  as  guardian  of 
Edith  Schrader  and  others,  against  John  Schrader  and 
others.  From  a  judgment  for  the  plaintiff,  aa  guardian,  de- 
fendAits  appeal.    Affirmed. 

Wilson  &  Quinn,  for  appellants. 

Edgar  D.  Randolph  and  Edgar  O.  Collins,  for  appellees. 

Felt,  J. — This  is  an  appeal  from  the  Superior  Court  of 
Tippecanoe  County  from  a  judgment  of  $690  in  favor  of 
Alice  Meyer,  as  guardian  of  Edith  and  Henry  Schrader, 
toinor  heirs  of  William  Schrader,  deceased. 

The  appellants  in  the  preparation  of  their  brief  have 
failed  to  comply  vith  rule  twenty-two  of  this  court  in  the 
following  particulars:  (1)  The  errors  assigned  are  not  set 
out  or  shown  in  any  way;  (2)  the  motion  for  a  new  trial 
relied  upon  is  not  set  out  or  its  grounds  stated;  (3)  neither 
the  complaint  nor  the  substance  thereof  is  shown;  (4)  the 
cause  of  the  demurrer  is  not  stated;  (5)  (here  is  no  con- 
densed recital  of  the  evidence  in  narrative  form. 

The  rules  require  that  **the  errors  relied  upon  for  a 
refersal"  be  shown  in  appellant's  brief;  but  here  there  is 
not  only  a  failure  to  set  out  the  errors  assigned,  but  there 
is  not  so  much  as  a  reference  by  page  or  line  to^thB  record 
where  they  may  be  found. 

The  assignment  of  errors  in  appellate  procedure  bears 
the  same  relation  to  the  appeal  that  the  complaint 

1.  bears  to  the  original  suit,  and  when  not  shown  in  the 
brief,  the  errors,  if  any,  are  not  available.  The  pri- 
mary purpose  of  the  rules  is  to  expedite  the  busi- 

2.  ness  of  the  court,  and  the  briefs,  properly  prepared, 
enable  the  judges,  other  than  the  one  to  whom  the 


38  APPELLATE  COURT  OP  INDIANA, 

City  of  Indianapolis  v.  Slider— 48  Ind.  App.  38. 

record  has  been  distributed,  to  become  familiar  with  the 
merits  of  the  questions  presented  on  appeal. 

In  the  absence  of  briefs  that  comply  with  the  rules,  the 

questions  cannot  be  decided,  unless  the  judges  do  that  which 

the  rules  require  of  the  attorneys,  and  if  this  is  done 

3.  by  them,  it  results  in  placing  a  hardship  upon  the 
litigants  whose  cases  must  wait  while  time  is  thus; 
unnecessarily  consumed. 

These  rules  have  been  so  long  promulgated  and  so  fre- 
quently passed  upon  by  the  courts  that  little  excuse  can  be 
found  for  failing  substantially  to  comply  with  them.  In 
this  case  the  failure  is  of  such  a  character  that  to  attempt 
to  ascertain  and  decide  the  questions  presented  would  be  to 
abrogate  the  rules,  and  this  we  cannot  do.  Chicago,  etc.,  B, 
Co.  V.  Newkirk  (1911),  post,  349;  Buehner  Chair  Co.  v. 
Feulner  (1905),  164  Ind.  368;  Howard  v.  Adki7is  (1906), 
167  Ind.  184;  Indianapolis  St.  B.  Co.  v.  Marschke  (1906), 
166  Ind.  490;  Miller  v.  Collier  (1905),  35  Ind.  App.  176; 
Indmna  Union  Traction  Co.  v.  Heller  (1909),  44  Ind.  App. 
385;  State  v.  Lukins  (1909),  43  Ind.  App.  341 ;  Inland  Steel 
Co.  V.  Smith  (1907),  39  Ind.  App.  636. 

Judgment  affirmed. 


City  of  Indianapolis  v.  Slider. 

[No.  7,265.    Filed  June  8,  1911.] 

1.  Municipal  Cobforations.  —  lAahUity  for  Negligence.  —  Cities 
have  no  statutory  liability  for  defects  and  dangers  in  streets,  but 
they  are  liable  for  negligence  in  the  maintenance  thereof,    p.  41. 

2.  Negligence. — Proximate  Cause, — ^Negligence  to  be  actionable 
must  be  the  proximate  cause  of  the  injury  complained  of.    p.  41. 

3.  Negligence. — Proximate  Cause. — Definition. — The  proximate 
cause  of  an  injury  is  that  cause  which  in  a  natural  and  contin- 
uous sequence,  unbroken  by  any  new,  independent  cause,  produces 
the  injury,  and  without  which  the  injury  would  not  have  hap- 
pened,   p.  42. 
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4.  Davagss. — Neffligence, — ^The  damages  recoverable  In  a  negli- 
gence case  are  those  which  flow  proximately  from  the  negligence 
alleged,    pp.  42, 43. 

5.  Pleading. — Certainty, — Complaint, — ^The  same  certainty  in  a 
complaint  Is  required  by  the  code,  as  by  the  common  law;  and 
a  plaintiff  will  be  presumed  to  state  his  cause  of  action  as  strong- 
ly as  the  facts  warrant,    p.  42. 

6.  Municipal  Oobpobations. — Streets. — Dead  Trees. — Negligence. 
— Complaint, — A  complaint  alleging  that  defendant  city  "author- 
ized, permitted,  and  negligently  allowed  a  dead,  rotten  and  de- 
cayed tree  to  stand  ♦  ♦  ♦  between  the  sidewalk  and  the  road- 
way of  said  [Pennsylvania]  street  ♦  ♦  ♦  four  weeks  after  it 
had  notice  of  its  dangerous  condition  •  *  ♦  without  placing 
around  it,  or  at  it,  any  safeguards  or  railings  to  give  notice  of 
its  dangerous  character  ♦  ♦  ♦;  that  the  plaintiff  ♦  •  ♦ 
was  lawfully  walking  upon  said  sidewalk,  and  without  any  no- 
tice of  the  dead,  rotten  and  decayed  character  of  said  tree,  or 
its  dangerous  nature  ♦  ♦  ♦  and  in  the  use  of  all  due  care, 
when  said  dead,  rotten  and  decayed  tree  fell  with  great  forc(t 
and  violence  upon**  her,  to  her  damage,  is  bad,  since  it  fails  to 
show  that  the  tree  fell  because  it  was  dead,  rotten  and  decayed, 
p.  42. 

7.  Negligence. — Complaint, — A  complaint  for  negligence  is  bad 
where  it  fails  to  connect  the  injury  with  the  negligence,    p.  43. 

Prom  Superior  Court  of  Marion  County  (73,017) ;  James 
M,  Leathers,  Judge. 

Action  by  Ida  Slider  against  the  City  of  Indianapolis. 
From  a  judgment  on  a  verdict  for  the  plaintiff  for  $1,200, 
defendant  appeals.    Reversed. 

Frederick  E,  Matson,  James  D.  Peirce  and  Crate  D. 
Bowen,  for  appellant. 
George  Burkhart,  for  appellee. 

Adams,  J. — ^Appellee  recovered  judgment  against  appel- 
lant for  damages  growing  out  of  injuries  alleged  to  have 
been  received  by  the  falling  of  a  dead  and  decayed  tree,  lo- 
cated within  the  limits  of  a  street  of  the  appellant  city. 

The  complaint,  as  originally  filed,  was  in  three  para- 
graphs. A  demurrer  was  sustained  to  the  second  and  third 
paragraphs,  and  overruled  as  to  the  first.  Upon  motion 
of  appellee,  and  by  leave  of  court>  the  first  paragraph  of 
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complaint  was  amended,  to  which  paragraph,  as  amended, 
appellant  demurred  for  want  of  facts  sufiBcient  to  consti- 
tute a  cause  of  action,  which  demurrer  was  overruled,  and 
the  cause  put  at  issue  by  answer  in  general  denial.  Upon 
the  issue  thus  formed,  the  cause  was  submitted  to  a  jury,  and 
a  verdict  returned  for  appellee.  Motion  for  a  new  trial 
was  overruled,  and  judgment  rendered  upon  the  verdict. 

The  sufficiency  of  the  complaint  to  withstand  a  demurrer 
for  want  of  facts  is  the  first  and  controlling  question  pre- 
sented by  the  assignment  of  errors. 

The  amended  complaint,  omitting  the  caption  and  conclu- 
sion, is  as  follows:  **That  the  city  of  Indianapolis  is  a  mu- 
nicipal corporation,  incorporated  under  the  laws  of  the 
State  of  Indiana;  that  North  Pennsylvania  street  is  one  of 
the  public  streets  within  the  corporate  limits  of  said  city; 
that  it  is  the  duty  of  said  city  to  keep  its  streets  and  side- 
walks in  a  safe  condition  for  travel.  Yet  said  city,  in  vio- 
lation of  said  duty,  as  aforesaid,  authorized,  permitted  and 
negligently  allowed  a  dead,  rotten  and  decayed  tree  to  stand 
near  the  sidewalk  on  the  east  side  of  said  street,  between 
Vermont  and  East  New  York  streets,  and  between  the  side- 
walk and  the  roadway  of  said  street;  that  defendant  city 
negligently  allowed,  permitted  and  authorized  said  dead, 
decayed  and  rotten  tree  so  to  stand  and  remain  near  said 
sidewalk  for  a  long  period  of  time,  to  wit,  four  weeks,  after 
it  had  notice  of  its  dangerous  condition,  or  by  the  exercise 
of  reasonable  care  could  have  known  of  its  dangerous  con- 
dition; that  said  defendant  city  could,  by  the  exercise  of 
reasonable  diligence,  have  removed  said  tree  within  said 
period  of  four  weeks ;  that  said  defendant,  with  full  knowl- 
edge of  the  dangerous  nature  of  said  tree,  negligently  and 
carelessly  allowed  it  so  to  stand,  without  placing  around  it, 
or  at  it,  any  safeguards  or  railings  to  give  notice  of  its 
dangerous  character,  and  to  prevent  persons  who  might 
walk  upon  said  sidewalk  from  being  damaged  or  injured; 
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that  defendants  knew,  or  by  the  exercise  of  reasonable  care 
could  have  known,  of  the  dead,  decayed  and  rotten  charac- 
ter of  said  tree ;  that  plaintiff,  on  October  8,  1906,  as  afore- 
said, was  lawfully  walking  upon  said  sidewalk,  and  without 
any  notice  of  the  dead, •rotten  and  decayed  character  of 
said  tree,  or  its  dangerous  nature,  and  without  negligence, 
and  in  the  use  of  all  due  care,  when  said  dead,  rotten  and 
decayed  tree  fell  with  great  force  and  violence  upon  this 
plaintiff,  by  reason  whereof  plaintiff  was  injured  in  this^ 
to  wit,  she  was  knocked  unconscious,  her  back  was  torn, 
lacerated  and  bruised,  the  ligaments  of  her  back  were  torn, 
wrenched  and  permanently  injured,  her  nervous  system  was 
shocked  and  permanently  injured,  she  suffered  other  se- 
rious and  permanent  injuries,  and  she  suffered  great  pain 
and  mental  anguish,  and  at  all  times  continues  to  suffer 
great  pain  and  mental  anguish,  aU  on  account  of  which  she 
was  confined  to  her  bed  many  weeks,  and  was  compelled  to 
expend  large  sums  of  money  for  doctor  bills  and  nurse  hire, 
and  was  prevented  from  working  for  a  long  time;  that  she 
has  suffered  and  continues  to  suffer  great  pain  and  mental 
anguish  on  account  of  said  injuries. '  * 

There  is  no  statutory  liability  in  this  State  against  cities 

for  injuries  growing  out  of  defects  and  dangers  in  public 

streets.    Cities  are,  however,  required  to  respond  in 

1.  damages  to  one  injured  in  such  public  place,  but 
where  a  liability  is  claimed,  it  must  be  predicated 

upon  negligence  imputed  to  the  city  for  failure  to  keep  its 

streets  in  safe  condition  for  traveL    Orove  v.  City  of  Fori 

Wayne  (1874),  45  Ind.  429,  15  Am.  Rep.  262. 

Negligence  of  any  kind,  to  furnish  the  foundation  of  an 

action  for  damages,  must  be  the  proximate  cause  of 

2.  the  injury  complained  of,  the  maxim  of  the  law  be- 
ing causa  proxima,  non  remota,  spectatur,    1  Thomp- 
son, Negligence  (2d  ed.)  §44. 

Proximate  cause  must  be  taken  to  mean  that  which  in  a 
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natural  and  continuous  sequence,  unbroken  by  any 

3.  new,  independent  cause,  produces  the  event,  and  with- 
out  which    the    event    would    not    have    occurred. 

1  Shearman  &  Redfield,  Negligence  (5th  ed.)  §26. 

*'It  is  an  undisputed  rule  of  law  in  cases  of  this  kind 

that  recoverable  damages  are  confined  to  those  which  flow 

from  damages  that  are  traceable  directly  and  proxi- 

4.  mately  to  the  negligence  of  the  defendant."    P.  H. 
&  F.  M.  Boots  Co.  V.  Meeker  (1905),  165  Ind.  132, 

136.  See,  also,  Sirk  v.  Marion  St.  R.  Co.  (1895),  11  Ind. 
App.  680,  682;  IndianapoUs  St.  R.  Co.  v.  Ray  (1906),  167 
Ind.  236. 

The  rule  of  pleading  at  common  law  is  that  the  facts  must 

be  set  forth  with  certainty,  by  which  is  meant  a  clear  and 

distinct  statement  of  the  facts  which  constitute  the 

5.  cause  of  action  or  the  ground  of  defense ;  and,  by  the 
repeated  decisions  of  this  State,  the  same  degree  of 

certainty  in  pleading  is  required  under  the  code  as  at  com- 
mon law.  A  plaintiff  will  be  presumed  to  state  his  case  as 
strongly  as  the  facts  warrant,  and  courts  are  not  justified 
in  resorting  to  inferences,  where  the  question  involved  per- 
tains to  the  sufficiency  of  the  pleading.  The  material  facts 
necessary  to  constitute  a  cause  of  action  must  be  directly 
averred,  and  cannot  be  left  to  depend  upon  or  to  be  shown 
by  mere  recitals  or  inferences.  McElwaine-Richards  Co.  v. 
Wall  (1902),  159  Ind  557;  Southern  R.  Co.  v.  Sittasen 
(1906),  166  Ind.  257;  Erwin  v.  Central  Union  Td.  Co. 
(1897),  148  Ind.  365;  Baltimore,  etc.,  R.  Co.  v.  Young 
(1896),  146  Ind.  374,  377;  Avery  v.  Dougherty  (1885),  102 
Ind.  443,  449;  Ohio,  etc.,  R.  Co.  v.  Engrer  (1892),  4  Ind. 
App.  261,  263;  Peerless  Stone  Co.  v.  Wray  (1894),  10  Ind. 
App.  324,  325. 
In  the  complaint  before  us,  the  negligence  of  appellant 
in  permitting  a  dead  and  decayed  tree  to  stand  in  a 

6.  public  thoroughfare  is  sufficiently  shown  by  direct 
averments.     The  injury  to  appellee,  caused  by  the 
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falling  of  the  tree  and  the  damages  restdting,  is  likewise 
shown  by  direct  averments.  But  it  does  not  appear  from 
any  averment  in  the  complaint  that  the  tree  fell  by  reason 
of  its  dead  and  decayed  condition,  and  no  causal  connection 
is  disclosed  between  the  negligence  charged  and  the  injury 
suffered.  The  negligence  of  appellant  is  not  averred  to  have 
been  the  direct  and  proximate  cause  of  the  injury  to  appellee. 
It  is  the  settled  law  of  this  State  that  where  an  action  for 

damages  is  founded  upon  negligence,  the  negligent 
4.    acts  must  be  the  direct  and  proximate  cause  of  the 

injury,  and  where  the  complaint  fails  to  connect  the 
negligence  with  the  injury,  it  will  be  held  bad  on  demurrer 

for  want  of  sufficient  facts.    City  of  Logansport  v. 
7.    Kihm  (1902),  159  Ind.  68;  Pittsburgh,  etc.,  B.  Co. 

V.  Conn  (1885),  104  Ind.  64,  68 ;  Corporation  of  Bluff- 
ton  V.  Mathews  (1883),  92  Ind.  213,  216;  Pennsylvania  Co. 
V.  Hensil  (1880),  70  Ind.  569,  574,  36  Am.  Rep.  188;  Penn- 
sylvania Co.  V.  Galleniine  (1881),  77  Ind.  322,  325;  City  of 
Greencastle  v.  Martin  (1881),  74  Ind.  449,  457. 

Upon  the  authority  of  the  foregoing  cases,  we  are  com- 
pelled to  hold  that  the  complaint  before  us  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  the 
trial  court  erred  in  overruling  the  demurrer  thereto. 

The  judgment  is  therefore  reversed,  with  instructions  to 
the  trial  court  to  sustain  the  demurrer  to  the  complaint^  with 
leave  to  amend. 


Kerbaugh  v.  Nugent  et  al. 

[No.  6,983.    Filed  June  9,  1911.] 

1.  Appeal. — Failure  to  Present  Questions. — Assignment  of  Errors. 
— ^Ttae  failure  of  the  appellant  to  question  the  sufficiency  of  an 
answer  in  his  assignment  of  errors  is  fatal  to  the  raising  of  any 
question  thereon,    p.  46. 

2,  Appeal. — Answer. — Special  Findings, — Conclusions  of  Law. — 
Where  the  special  findings  show  the  same  ffiicts  as  are  set  out 
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in  an  answer,  the  question  of  the  sufficiency  of  the  answer  is 
unimportant,  the  exceptions  to  the  conclusions  of  law  raising  the 
same  questions,    p.  46. 

3.  Bills  and  Notes. — Payable  in.  Bank, — Pleading  and  Proof, — In 
an  action  on  a  note  payable  in  bank,  it  is  not  necessary  that  the 
holder  should  plead  and  prove  that  the  note  was  duly  presented 
for  payment  at  maturity,  at  such  bank,  but  the  maker  may 
show  that  he  was  prepared  to  pay  at  such  time  and  place,  thereby 
avoiding  any  penalty  for  nonpayment,    p.  50. 

4.  Hills  and  Notes. — Payable  in  Bank. — Payment  by  Deposit. — 
Agency, — ^A  note  payable  in  bank  is  not  discharged  by  the  mere 
deposit  in  such  bank  of  sufficient  money  to  pay  it,  since  the  bank 
is  not  the  holder's  agent  for  receiving  payment  unless  such 
holder  has  deposited  such  note  in  such  bank  for  collection,    p.  50. 

5.  Bills  and  Notes. — Mortgages, — Maturity, — Default  of  One 
Note  of  Series. — Penalties. — ^A  provision  in  a  mortgage  that  the 
failure  of  the  maker  of  a  series  of  notes  secured  by  the  mort- 
gage to  pay  each  note  at  Its  maturity  shall  cause  the  remaining 
ones  to  become  due,  is  not  in  the  nature  of  a  penalty,  nor  a  for- 
feiture,   p.  51, 

6.  Mobtoages. — Default  in  Payment, — Equitable  Relief. — ^Where  a 
mortgagor  defaults  in  the  payment  of  one  of  a  series  of  notes, 
thereby  causing  the  entire  debt  to  become  due,  equity  will  refuse 
relief,  except  for  good  cause  shown,    p.  51. 

7.  Banks. — Deposits. — Using  for  Payment  of  Note  Payable  at 
Bank, — The  deposit  for  collection  of  a  note  payable  in  bank  au- 
thorizes such  bank  to  apply  the  maker's  general  deposit  in  the 
payment  thereof;  and  a  failure  to  present  the  note  at  such  bank 
for  payment,  when  the  maker  has  deposited  money  for  Its  pay- 
ment, relieves  the  maker  of  further  interest  or  costs,    p.  51. 

8.  MOBTGAOES. — Failure  to  Pay. — Excuses, — Inequitable  Miscon- 
duct of  Mortgagee. — ^Where  a  mortgagee's  inequitable,  but  not 
necessarily  fraudulent  misconduct  is  the  cause  of  the  mort- 
gagor's failure  to  pay  a  note  at  its  maturity,  equity  will  not  per- 
mit the  foreclosure  of  the  mortgage,  provided  the  mortgagor  is 
ready  to  pay  the  note.    pp.  52, 55. 

9.  Bills  and  Notes. — Default. — Deposits  in  Bank, — Foreclosure 
for  Entire  Debt. — Tender. — Where  the  maker  of  a  series  of  notes 
had  money  on  deposit  with  which  to  pay  the  one  to  become  due, 
the  payee's  failure  to  present  it,  and  his  avoidance  of  the  maker, 
in  order  that  the  provision  in  the  mortgage  might  take  effect, 
making  the  entire  debt  due  upon  default  in  the  payment  of  any 
note  at  Its  maturity,  will  preclude  his  enforcement  of  such  pro- 
vision, the  maker  having  made  a  tender  In  court  of  the  sum  due. 
pp.  54, 55. 
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10.  Fraud. — Question  of. — Inferences. — ^Fraud,  when  relied  on  as 
a  cause  of  action,  or  as  a  defense,  must  be  found  as  a  fact,  and 
not  be  left  merely  to  inference,    p.  55. 

11.  Appeai*. — Weighing  Evidence. — Where  there  is  some  evidence 
tending  to  sustain  the  facts  found,  the  trial  court's  decision  will 
not  be  disturbed  tar  a  want  of  evidence,    p.  56. 

Prom  Boone  Circuit  Court;  Samuel  R.  Art  man,  Judge. 

Suit  by  Justus  Kerbaugh  against  Thomas  Nugent  and 
another.  From  a  judgment  for  plaintiff,  he  appeals.  Af- 
firmed, 

William  J.  Darnell,  George  B.  Darnell  and  Samuel  M. 
Ralston,  for  appellant. 

Terhune  &  Adney,  for  appellees. 

HoTTEL,  J. — Suit  by  appellant  against  appellees  on  four 
promissory  notes  of  $1,000  each,  and  to  foreclose  a  mortgage 
given  to  secure  them. 

The  mortgage  contains  the  following  provision:  **Upon 
the  failure  to  pay  any  one  of  said  notes  at  maturity,  all  said 
notes  are  to  become  due  and  collectible.*'  An  alleged  de- 
fault in  this  provision  gives  rise  to  this  suit. 

The  complaint  is  in  one  paragraph,  and  contains  the  cus- 
tomary averments  of  a  complaint  on  a  series  of  notes  and 
for  the  foreclosure  of  a  mortgage  given  to  secure  them,  with 
the  added  averments  that  the  mortgage  in  suit  contained  the 
provision  before  quoted,  and  that  appellees  failed  to  pay 
the  first  note  at  maturity.  An  affirmative  answer  in  one 
paragraph  was  filed,  to  which  there  was  a  reply  in  general 
denial.  On  the  issues  thus  formed  there  was  a  trial  by  the 
court)  with  a  special  finding  of  facts  and  conclusions  of  law, 
to  each  of  which  appellant  at  the  time  excepted.  Appel- 
lant filed  a  motion  for  a  new  trial,  which  was  overruled  and 
exceptions  saved.  Thereupon  the  court  rendered  judgment 
for  appellant  in  the  sum  of  $1,248,  and  for  appellees  for 
costs,  and  that  appellant  ''take  nothing  by  his  suit  on  fore- 
closure of  the  mortgage  herein." 
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The  errors  assigned  and  relied  npon  by  appellant  are 
that  the  court  erred  in  its  first  and  second  conclusions  of 
law,  and  in  overruling  appellant's  motion  for  a  new  triaL 

The  answer  filed  by  appellees  admits  the  execution  of  the 

note  and  mortgage  sued  on,  but  avers  affirmative  facts  in  the 

way  of  present  ability  and  readiness  to  pay  at  the 

1.  time  and  place  fixed  in  the  notes,  and  a  tender,  be- 
fore suit,  of  the  amount  due  on  the  first  note  and  in- 
terest on  the  others.  The  averments  of  this  answer,  upon  the 
questions  involved,  are  substantially  the  same  as  the  facts 
found  by  the  court  in  its  special  finding  of  facts,  hereafter 
set  out;  and  as  no  question  as  to  the  sufficiency  of  this  an- 
swer is  presented  to  this  court  by  any  assignment  of  error, 
we  deem  it  unnecessary  to  extend  this  opinicm  by  a  copy 
thereof.  In  this  connection,  however,  it  should  be  observed 
that  appellant's  counsel  are  now  insisting  that  the  answer 
filed  was  only  in  abatement,  and  was  not  in  bar  of  the  ac- 
tion, and  that  it  is  bad  because  it  purports  to  answer  the  en- 
tire complaint,  and  in  fact  answers  but  a  part.  But  the  insuf- 
ficiency of  this  answer  is  not  presented  to  this  court  by 

any  assignment  of  error,  and  the  finding  of  facts  be- 

2.  ing  in  substance  the  same  as  the  averments  of  the 
answer,  the  same  question  arises  on  the  exceptions  to 

the  conclusions  of  law  on  the  facts  specially  found,  and  in 
such  case  the  sufficiency  of  the  pleading  is  not  important. 
Scanlm  v.  Stewart  (1894),  138  Ind.  574,  575;  Woodward 
V.  Mitchell  (1905),  140  Ind.  406-408;  Smith  v.  Wells  Mfg. 
Co.  (1897),  148  Ind.  333;  Lake  Erie,  etc.,  B.  Co.  v.  Hoff 
(1900),  25  Ind.  App.  239. 

A  correct  understanding  of  the  questions  presented  by  the 
appeal  necessitates  a  statement  of  the  substance  of  the  spe- 
cial finding  of  facts  and  the  conclusions  of  law  thereon.  The 
findings,  after  setting  forth  all  the  facts  with  reference  to 
the  ownership  by  appellant  of  certain  flouring  mill  property 
in  Boone  county,  its  description  and  sale  to  appellees,  the 
execution  by  appellees  of  the  notes  in  suit  in  payment  there- 
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for,  the  execution  of  the  mortgage  in  suit  given  to  secure 
them,  and  a  copy  in  full  of  the  notes  and  the  mortgage, 
which  copy  contains  the  provision  heretofore  set  out  in  this 
opinion,  then  proceeds,  in  substance,  as  follows:  That  said 
notes,  with  the  accrued  interest  thereon,  amount  to  $4,274.66, 
and  a  reasonable  attorney's  fee  for  their  collection  is  $250; 
that  by  the  terms  of  said  notes  they  were  all  payable  at 
*'The  Citizens  State  Bank  at  Jamestown,  Indiana;"  that 
said  note  falling  due  on  February  25,  1908,  was  at  no  time 
deposited  at  said  bank;  that  appellant  was  absent  from  the 
town  of  Jamestown  during  all  of  said  day,  and  until  after 
10  o'clock  that  night;  that  on  said  day  appellees  had  upon 
general  deposit  in  said  bank,  subject  to  check,  over  $1,250, 
being  more  than  enough  to  pay  the  note  falling  due  on  said 
day,  with  accrued  interest  thereon,  and  one  year's  interest 
upon  each  of  the  other  three  notes;  that  appellees  on  said 
day,  prior  thereto  and  since  that  day,  have  resided  in  the  city 
of  Washington,  Daviess  county,  Indiana;  that  appellee 
Thomas  Nugent  at  that  time  was  conducting  his  milling 
business  in  the  town  of  Jamestown  by  and  through  Henry 
Turner,  his  agent,  which  was  well  known  to  appellant  on 
said  day,  and  long  prior  thereto;  that  one  week  prior  to 
said  day  said  Turner,  as  the  agent  of  appellees,  in  a  personal 
conversation  with  appellant,  ascertained  when  the  first  note 
would  be  due  and  the  amount  that  would  be  due  as  princi- 
pal and  interest  on  said  note,  and  the  interest  on  the  other 
three  notes,  but  did  not,  at  that  time,  learn  that  said  notes 
were  payable  at  said  bank;  that  prior  to  said  day  appellee 
Thomas  Nugent  had  notified  said  bank  that  so  much  of  his 
general  deposit  in  said  bank  as  was  necessary  for  that  pur- 
pose was  to  be  applied  to  the  payment  of  appellant's  note 
and  interest,  and,  at  the  said  time,  arranged  to  secure  ad- 
ditional money  from  said  bank  with  which  to  conduct  his 
business;  that  on  said  date  said  Turner,  as  agent  of  said 
appellee,  ascertained  the  amount  of  money  that  said  ap- 
pellee then  had  on  deposit  in  said  bank,  and  informed  the 
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officers  of  said  bank  that  said  appellee  had  sufficient  money 
on  deposit  to  pay  the  note  and  interest  dne  to  appellant, 
and  that  there  would  be  a  surplus;  that  said  appellee's  place 
of  business  was  near  said  bank,  and  immediately  across  the 
street  from  appellant's  residence;  that  during  all  of  said 
day  said  Turner,  as  agent  for  said  appellee,  kept  a  look-out 
for  appellant,  in  order  to  pay  said  note  and  interest,  but 
was  unable  to  find  him ;  that  said  note  was  not  presented  at 
said  bank  for  payment  either  on  February  25,  or  February 
26;  that  during  February  26,  1908,  appellant  remained  at 
his  house  practically  all  day,  but  was  not  seen  by  said  Tur- 
ner; that  about  5  o'clock,  on  the  evening  of  said  26th,  ap- 
pellant went  to  the  office  of  a  lawyer  in  said  town  of  James- 
town and  consulted  him  as  to  bis  rights  in  reference  to  said 
notes  and  mortgage;  that  on  February  27,  1908,  at  about 
11:30  o'clock  a.m.,  appellant  again  went  to  the  office  of 
said  lawyer,  and  in  company  with  him  went  to  said  bank 
and  presented  the  note  that  fell  due  February  25,  1908,  and 
demanded  payment  thereof;  that  the  officers  of  said  bank, 
who  had  been  informed  by  appellee  Thomas  Nugent  and 
Henry  Turner  that  the  deposit  of  said  appellee  was  to  be 
applied  to  the  payment  of  said  note  and  interest,  then  in- 
formed said  appellant  that  said  appellee  had  sufficient  money 
on  deposit  to  pay  the  note  presented;  that  they  had  no 
express  authority  to  make  payment,  but  that  said  appellee's 
agent,  Henry  Turner,  was  authorized  to  draw  a  check  for 
the  amount ;  that  immediately  after  receiving  said  informa- 
tion appellant  and  his  attorney  left  said  bank,  and  appel- 
lant directed  his  attorney  to  institute  suit  upon  said  notes 
and  to  foreclose  said  mortgage;  that  said  attorney  left 
Jamestown  on  February  27,  1908,  for  the  city  of  Lebanon 
to  file  suit  on  said  notes;  that  upon  appellant's  return  to  his 
residence  from  the  bank  said  Turner  saw  him,  and  told  him 
that  he  desired  to  see  him,  but  appellant  excused  himself, 
saying  that  he  would  see  Mr.  Turner  after  dinner ;  that  about 
12:45  o'clock  p.m.,  on  February  27,  appellant  went  to  ap- 
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pellee  Thomas  Nugent 's  place  of  busmess,  immediately 
across  the  street  from  his  residence,  and  saw  said  Turner, 
who  informed  appellant  that  he  desired  to  pay  the  note  due 
February  25,  with  the  interest  thereon,  and  one  year's  in- 
terest on  each  of  the  other  notes,  and  asked  appellant  if  he 
would  accept  the  money ;  that  appellant  informed  said  Tur- 
ner that  he  would  not;  that  said  Turner  thereupon  impor- 
tuned said  appellant  to  accept  the  money,  and  permit  him 
to  draw  a  check  in  payment  of  said  note  and  interest,  but 
appellant  told  said  Turner  that  he  would  not  accept  the 
money  or  a  check,  that,  under  the  provisions  of  the  mort- 
gage, the  notes  were  all  due,  and  that  his  attorney  had  left 
Jamestown  for  Lebanon  to  file  a  suit  upon  said  notes,  and 
to  foreclose  said  mortgage.  The  findings  also  show  that  on 
the  same  day  and  prior  to  the  filing  of  the  answer  herein, 
defendant  paid  to  the  clerk  of  the  Boone  Circuit  Court,  as 
a  tender  of  the  principal  of  said  note  and  the  interest  thereon 
until  that  day,  and  one  year's  interest  on  each  of  the  other 
Dotes,  the  sum  of  $1,248  in  standard  gold  coin  of  the  United 
States,  which  sum  is  still  in  the  hands  of  the  clerk  of  this 
court  as  a  tender  to  plaintiff  in  payment  of  the  principal  of 
said  note  and  the  interest  thereon  until  the  day  of  filing  said 
answer  and  one  year's  interest  on  each  of  the  other  notes; 
that  on  February  25,  26  and  27, 1908,  and  during  the  whole  of 
each  of  said  days,  appellee  Thomas  Nugent  had  on  gen- 
eral deposit  in  said  bank,  subject  to  check,  a  sum  of  money 
in  excess  of  $1,250,  and  prior  to  said  dates  just  mentioned 
the  bank  had  been  informed  by  said  appellee  that  so  much 
of  said  deposit  as  might  be  necessary  to  pay  said  first  note 
and  interest  due  on  Februarj-  25,  1908,  was  to  be  applied  to 
such  payment ;  ''that  plaintiff  failed  to  present  said  note  due 
by  date  on  February  25,  1908,  to  said  bank  on  said  day  for 
payment,  and  remained  away  from  Jamestown  on  said  date 

to  avoid  said  Henry  Turner,  and  prevent  payment  on  said 
day,  with  the  wrongful  and  deliberate  purpose  and  intent 
Vol.  48—4 


50  APPELLATE  COURT  OP  INDIANA, 


Kerbaugh  v.  Nugent — 48  Ind.  App.  43. 


v.{  making  a  default  in  the  payment  of  said  note  and  interest 
when  dne,  in  order  to  render  all  of  said  notes  due,  so  as  to 
authorize  a  suit  thereon ;  and  that  defendant  Rose  Nugent  is 
the  wife  of  defendant  Thomas  Nugent/^ 

The  court  stated  its  conclusions  of  law  upon  the  facts 
found,  as  follows :  (1)  **That  plaintiff  is  entitled  to  a  judg- 
ment against  defendant  Thomas  Nugent  for  $1,248,  and  an 
order  upon  the  clerk  of  this  court  to  apply  the  money  in  his 
hands  as  a  tender  to  the  payment  of  said  judgment;  (2) 
That  each  of  the  defendants  is  entitled  to  a  judgment  against 
the  plaintiff  for  costs." 

In  determining  the  controlling  question  presented  by  this 
appeal,  appellant  has  in  his  favor  the  statute  and  certain 
general  principles  declared  and  recognized  by  the  decisions 
of  this  court  and  the  Supreme  Court., 

(a)  A  note  made  payable  at  a  particular  time  and  place 
does  not  impose  on  the  payee  or  his  assignee  the  necessity 

of  averring  or  proving  a  demand  at  the  time  and  place 

3.  fixed  by  the  note,  but  the  maker  may  show  a  readi- 
ness to  pay  such  demand  at  such  time  and  place.  §374 

Burns  1908,  §368  R.  S.  1881;  Glatt  v.  Fortman  (1889),  120 
Ind.  384;  Eaton,  etc.,  R.  Co.  v.  nu7it  (1863),  20  Ind.  457; 
Broiun  v.  McElroy  (1876),  52  Ind.  404,  406;  Dillingham  v. 
Parks  (1902),  30  Ind.  App.  61. 

(b)  It  follows  from  the  statement  just  made  that  the 
maker  of  a  promissory  note  payable  at  a  particular  bank 

cannot  discharge  such  obligation  by  depositing  in  such 

4.  bank  the  funds  with  which  to  pay  said  obligation, 
and  that  money  so  deposited  in  such  bank  cannot  be 

deemed  to  be  deposited  with  the  payee *s  agent,  except,  that 
in  case  the  holder  of  such  note  deposits  it  at  such  bank  for 
collection,  he  thereby  constitutes  such  bank  his  agent  for 
such  purpose.  Glati  y.  Fortman,  supra;  Wallace  v.  Mc- 
Connell  (1839),  13  Pet.  •136,  10  L.  Ed.  95;  Dillingham  v. 
Parks,  supra. 

(c)  Provisions  in  a  mortgage  of  the  kind  here  in  ques- 
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tion  are  not  in  the  nature  of  penalties  or  forfeitures,  ''but 
are  to  be  regarded  as  agreements  between  the  parties 

5.  fixing  the  time  and  conditions  upon  which  the  whole 
debt  may  become  due/'    Moore  v.  Sargent  (1887), 

112  Ind.  484;  1  Jones,  Mortgages  (6th  ed.)  §76. 

(d)     In  such  provisions  time  is  of  the  essence  of  the  con- 
tract, and  a  court  of  equity  will  not  relieve  the  mort- 

6.  gagror  from  a  default,  unless  he  can  show  some  good 
excuse  for  it.    Moore  v.  Sargent y  supra  \  2  Jones, 

Mortgages  (6th  ed.)  §1179. 

On  the  other  hand,  there  are  holdings  that  throw  light 
upon  this  question  from  appellees'  viewpoint.  Upon  the 
subject  of  appellees'  conduct  with  reference  to  the  default, 
and  the  effect  of  depositing  the  money  at  the  place  of 
payment,  the  courts  of  our  own  State  and  other  states  have 
expressed  their  opinions. 

In  the  case  of  the  Bedford  Bank  v.  Acoam  (1890),  125 

Ind.  584,  587,  9  L.  R.  A.  560,  21  Am.  St.  258,  the  court  said: 

*' While  we  are  not  inclined  to  the  view  that  a  promis- 

7.  sory  note  negotiable  and  payable  at  a  bank  in  this 
State  is,  in  all  respects,  the  equivalent  of  a  check 

drawn  by  the  maker  against  a  fund  on  deposit  in  the  bank, 
so  as  to  require  the  banker  to  pay  the  note  on  presentation 
out  of  funds  applicable  to  that  purpose,  we  can  conceive  of 
no  valid  reason  why  a  note  or  bill  thus  drawn  should  not  be 
held  to  authorize  the  banker  to  pay,  and  thereby  become 
subrogated  to  all  the  rights  of  the  holder  to  the  same  extent 
as  if  it  had  purchased  the  paper  after  maturity." 

In  the  case  of  Wallace  v.  McConnell,  supra,  at  page  •150, 
the  court  said :  "And  when  a  note  or  bill  is  made  payable  at 
a  bank,  as  is  generally  the  case,  it  is  well  known,  that  accord- 
ing to  the  usual  course  of  business,  the  note  or  bill  is  lodged 
at  the  bank  for  collection ;  and  if  the  maker  or  acceptor  calls 
to  take  it  up,  when  it  falls  due,  it  will  be  delivered  to  him, 
and  the  business  is  closed.  But  should  he  not  find  his  note 
or  bill  at  the  bank,  he  can  deposit  his  money,  to  meet  the 
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note,  when  presented,  and  should  he  be  afterwards  prose- 
cuted, he  would  be  exonerated  from  all  costs  and  damages, 
upon  proving  such  tender  and  deposit/' 

This  court,  in  the  case  of  Dillingham  v.  Parks,  supra,  at 
page  70,  said :  "Where  the  maker  has  no  defense  to  the  note 
and  has  money  on  general  deposit  at  such  bank,  it  may,  in 
this  State,  in  good  faith,  apply  such  funds  in  payment  of  the 
note  upon  the  presentation  thereof  by  the  holder  at  ma- 
turity, and  may  set  off  the  amount  so  paid  against  the  de- 
mand of  the  maker  for  the  money  so  on  general  deposit. 
•  *  *  The  failure  to  make  presentment  at  the  bank  does 
not  relieve  the  maker  from  his  promise  to  pay,  but  only  re- 
lieves him  from  damages  in  case  he  is  ready  at  the  bank  to 
pay,  and  there  is  no  one  there  to  receive  the  money.  Such 
facts  are  regarded  as  equivalent  to  a  tender  of  the  sum  pay- 
able; and  an  answer  showing  such  tender  and  payment  of 
the  money  due  into  court  will  bar  a  recovery  of  interest  and 
costs,  but  will  not  bar  the  cause  of  action  on  the  note."  To 
the  same  effect  is  the  case  of  Bedford  Bank  v.  Acoam,  supra. 

Concerning   the    causing    of   the    default   by    the    acts 

or  conduct  of  the  payee  of  the  obligation,  and  the  effect 

thereof,  our  own  and  other  courts  have  expressed 

8.  themselves  in  the  following  cases.  In  Moore  v.  Sar- 
gent, supra,  it  was  said:  **If  the  default  was  induced 
by  the  fraudulent  or  inequitable  conduct  of  the  creditor,  or 
by  any  agreement  or  promise  upon  which  the  debtor  might 
rely  which  operated  to  mislead  or  throw  the  debtor  off  his 
guard,  a  court  of  equity  would  interfere  to  stay  proceedings 
or  the  action  might  be  abated  upon  the  facts  being  properly 
pleaded."  In  Eaton,  etc.,  B.  Co.  v.  Hunt,  supra,  it  was  said 
at  page  468:  *'But  if  the  maker  on  the  trial  proves  tiiat 
the  money  was  at  the  place,  ready  to  be  applied  in  payment 
when  the  note  fell  due,  he  will  not  be  subject  to  costs.  In- 
diana, etc.,  B.  Co.  V.  Dains  [1863],  20  Ind.  6."  It  was  said 
in  Olatt  V.  Fortman,  supra,  that  ''the  readiness  to  pay  at 
the  place  designated  constitutes  a  defense,  if  properly  fol- 
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lowed  up."  In  Noyes  v.  Clark  (1838),  7  Paige  (N.  Y.) 
179, 180,  32  Am.  Dee.  620,  it  was  said :  *' A  court  of  equity, 
however,  will  not  permit  the  mortgagee,  or  his  assignee,  to 
take  an  unconscientious  advantage  of  the  mortgagor  who  is 
willing  to  pay  at  the  time  prescribed  but  who  is  unable  to  do 
so  in  consequence  of  the  act  of  the  other  party.  •  •  • 
In  this  case  it  is  evident  that  the  defendant  Clark  was  both 
ready  and  willing  to  pay  the  interest  on  his  bond  and  mort- 
gage on  the  day  it  became  due.  And  if  the  assignee  did  not 
intentionally  deprive  him  of  the  i)ower  of  doing  so,  by  keep- 
ing out  of  the  way  and  concealing  his  place  of  residence,  he 
transacted  the  business  of  the  assignment  in  such  an  un- 
usual manner  as  to  produce  the  same  result.  •  •  •  The 
ease  of  Johnson  v.  Houlditch  [1758],  1  Burr.  578,  is  in  point 
to  show  the  authority  of  the  court  to  interfere  and  stay  the 
proceedings  in  such  a  case.  There  the  plaintiff  had  kept 
out  of  the  way  to  prevent  a  tender  of  the  debt,  and  the  court, 
upon  the  ground  that  the  suit  was  oppressive,  ordered  the 
suit  to  be  stayed  upon  payment  of  the  amount  due,  without 
costs,  although  a  technical  right  of  action  existed  when  the 
suit  was  brought."  In  Bell  v.  Bomaine  (1878),  30  N.  J. 
Eq.  24,  it  is  said  at  page  28:  '^  'If  the  complainant  has 
given  further  day  of  payment,  or  in  any  other  way  waived 
the  payment,  according  to  the  letter  of  the  bond,  the  default 
contemplated  and  provided  against  has  not  happened.' 
[DeOroot  v.  McCotter  (1866),  4  C.  E.  Gr.  175.] " 

Pomeroy  says  upon  this  same  subject :  "It  seems  also  that 
a  court  of  equity  may  relieve  against  the  effect  of  such  pro- 
vision, where  the  default  of  the  debtor  is  the  result  of  acci- 
dent or  mistake,  and  a  fortiori  when  it  is  procured  by  the 
fraud  or  other  inequitable  conduct  of  the  creditor  himself 
1  Pomeroy,  Bq.  Jurisp.  (3d  ed.)  §439. 

We  might  quote  from  the  decisions  of  courts  of  other 
jurisdietion.s  language  similar  to  that  just  expressed,  but 
we  think  we  have  quoted  sufficiently  to  show  that  the  gen- 
eral tendency  of  the  decisions  of  the  courts  upon  this  sub- 
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ject  is  to  hold  that  a  suitor  may  not  come  into  a  court  of 
equity  and  successfully  invoke  the  aid  of  such  court  to  fore- 
close a  lien,  and  subject  to  sale  the  property  of  another  on 
the  account  of  a  default  for  which  such  suitor  is  himself  re- 
sponsible, especially  when  the  party  in  default  stood  ready 
and  willing  at  the  agreed  time  and  place  to  prevent  the 
default. 

Appellant  concedes  that  *"if  nothing  were  involved  in  this 
case  but  the  right  to  recover  upon  the  first  note,  the  judg- 
ment is  right,"  but  insists  that  as  it  was  *' agreed  in 

9.  the  mortgage  that  the  failure  to  pay  any  one  of  said 
notes  at  maturity  should  cause  all  of  said  notes  to 
become  due  and  collectible,  the  court  is  wholly  without 
authority  to  say  that  the  readiness  of  appellees  to  pay 
any  of  said  notes  at  maturity  should  prevent  the  remaining 
notes  from  falling  due." 

It  must  be  conceded  that  appellant's  position  is  strongly 
supported  by  the  authorities  before  cited,  if  he  be  right  in 
his  assumption  that  the  finding  of  facts  shows  no  more  than 
a  mere  readiness  of  appellees  to  pay  the  first  note  at  mar 
turity,  and  the  interest  on  the  others  at  the  time  and  place 
fixed  in  said  note  for  its  payment ;  but  it  is  in  this  assump- 
tion  that  counsel  are  in  error.  The  findings  show  more  than  a 
readiness  on  the  part  of  appellees  to  pay.  They  show  that 
appellee  Thomas  Nugent  actually  placed  and  kept  on  de- 
posit in  the  bank  where  said  note  was  made  payable  the 
money  for  the  purpose  of  making  such  payment,  with  in- 
structions to  the  bank  that  the  money  on  deposit  was  for 
such  purpose,  and  that  payment  was  prevented  on  the  day 
it  was  due  on  account  of  the  failure  of  appellant  to  present 
said  note,  with  the  intent  and  purpose  of  causing  a  default 
in  such  payment  in  order  to  render  all  of  said  notes  due  so 
as  to  authorize  suit  thereon.  Under  such  facts,  to  conclude 
other  than  as  the  lower  court  concluded  in  this  case  would 
be  to  run  counter  to  the  rules  of  equity,  and  permit  the 
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mortgagee  to  take  an  unconscionable  advantage  of  the  mort- 
iragor  who  was  ready  and  willing  to  pay  at  the  time  and 
place  prescribed  in  his  agreement,  but  was  prevented  from  so 
doing  by  the  acts  of  the  mortgagee.    But  appellant 
8.    insists  that  where  the  mortgagor  fails  to  pay  at  the 
time  fixed,  he  can  be  relieved  from  such  default  in 
payment  only  by  showing  that  such  payment  was  prevented 
**by  accident,  mistake  or  fraud  of  the  creditor,"  and  that 
none  of  such  facts  is  found  by  the  special  findings  in  this 
case.    If,  in  the  absence  of  a  finding  of  accident  or  mistake 
as  the  cause  of  the  default,  it  were  necessary  to  find  that 
said  default  was  caused  by  the  fraud  of  the  payee,  appel- 
lant's  contention   would   be   supported  by  authority,   be- 
cause  there   is   in   this   case   no   finding   of   fraud, 

10.  and  we  recognize  the  rule  that  requires  fraud  to 
be  found  as  a  fact  and  not  left  to  inference  where 

it  is  relied  upon  as  a  cause  of  action  or  defeQse.  But  we  do 
not  regard  the  holdings  as  requiring  that  fraud  shall  be 
proved  in  case  accident  or  mistake  is  not  proved.  The  de- 
cisions before  cited  include  all  inequitable  conduct 
8.  on  the  part  of  the  payee  that  causes  the  default.  The 
payee  is  just  as  much  bound  by  the  terms  of  the  pro- 
vision upon  which  the  default  rests  as  is  the  maker.  Such 
provision  is  not  intended  as  a  means  whereby  he  may,  at 
his  own  option,  take  advantage  of  the  maker,  and  by  his  own 
conduct  force  the  default;  but,  if  he  by  his  own  act  causes 
the  default,  whether  the  act  on  his  part  was  by  deceit  and 
fraud,  or  by  some  other  means,  he  may  in  no  event  take  ad- 
vantage of  the  default  which  he  so  caused.  For  these  rea- 
sons we  are  of  the  opinion  that  there  is  no  error  in  the  con- 
elusions  of  law  on  the  facts  found. 

Appellant  insists  that  neither  the  decision  of  the  court 

nor  the  facts  found  are  sustained  by  sufficient  evidence. 

But  an  examination  of  the  evidence  in  the  record 

11.  convinces  us  that  there  was  evidence  tending  to  sup- 
port each  finding,  and  that  neither  of  the  several 
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grounds  of  the  motion  for  a  new  trial,  presenting  this  ques- 
tion in  different  forms,  presents  any  reversible  error. 

The  only  other  ground  of  the  motion  for  a  new  trial,  pre- 
sented by  the  points  and  authorities  of  appellant,  relates  to 
the  exclusion  of  certain  offered  evidence  of  appellant  on 
cross-examination.  We  are  of  the  opinion  tliat  no  error  was 
committed  in  the  exclusion  of  this  evidence;  but,  in  any 
event,  our  view  of  the  case,  as  before  expressed,  upon  tho 
question  of  there  being  no  necessity  for  a  finding  of  fraud 
in  this  case,  eliminates  any  prejudicial  or  controlling  in- 
fluence resulting  from  the  exclusion  of  the  evidence  offered. 
We  find  no  error  in  the  record. 

Judgment  affirmed. 


Toledo,  St.  Louis  and  Western  Railroad  Com- 
pany V.  Lander,  Administrator. 

[No.  6,988.     Piled  June  9,  1911.] 

1.  Rah^boads. — Crossing  Accidents. — Death, — Beneficiaries — Com- 
plaint,— A  complaint  against  a  raUroad  company  for  the  negli- 
gent killing  of  decedent  upon  a  highway  crossing  must  allege 
the  existence  of  the  beneficiaries  of  such  action,  such  question 
of  beneficiaries  being  made  an  issuable  fact  by  the  filing  of  a 
general  denial,    p.  59, 

2.  Rah-roads. — Crossing  Accidents. — Death. — Beneficiaries. — Comr 
plaint. — A  complaint  alleging  that  plalntlflTs  decedent  was  killed, 
"leaving  surviving  him  as  his  only  heirs  at  law  and  next  of  kin 
Cora  Lander,  his  widow,  and  Vera  Lander,  and  Luclle  Lander, 
his  infant  children,"  shows  his  beneficiaries  sufficiently  "to  en- 
able a  person  of  common  understanding  to  know  what  is  in- 
tended."   p.  59. 

3.  Railboabs. — Crossing  Accidents. — Death. — Beneficiaries. — Com- 
plaint. — A  complaint  alleging  that  defendant  railroad  company 
negligently  killed  plaintiflTs  decedent,  that  he  was  an  abl^-bodied 
man  capable  of  earning  fixe  dollars  a  day.  that  the  action  was 
prosecuted  for  the  benefit  of  decedent's  widow  and  children  who 
have  suffered  damage  in  a  certain  amount,  suflSclently  shows 
that  defendant's  negligence  caused  decedent's  death  and  that  the 
beneficiaries  were  damaged  thereby,    p.  60. 
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4.  Railboadb.—* Negligence.  —  Contrihutorj/. — Verdict. — ^A  general 
verdict  for  the  plaintiff,  in  an  action  against  a  railroad  compaay 
for  uegligently  killing  decedent,  constitutee  a  finding  that  the  de- 
fendant was  negligent  and  that  decedent  was  free  from  contribu- 
tory negligence,    p.  61. 

5.  Railboads. — Crossing  Accidents. — Contributory  Negligence, — In- 
terrogatories,— ^Answers  to  interrogatories  that  the  decedent  rid- 
ing in  an  open  buggy  approached  the  railroad  crossing  at  the 
rate  of  two  miles  an  hour,  that  the  defendant  company  ran  its 
train  at  the  rate  of  40  miles  an  hour,  that  when  decedent  was  40. 
30,  20  and  10  feet,  respectively,  from  the  crossing  he  could  have 
seen  the  train  496,  455,  412  and  364  feet,  respectively,  that  no 
whistle  was  sounded  and  no  bell  rung,  and  that  buildings  and  a 
live  engine  standing  nearby  prevented  his  hearing  the  train,  are 
not  in  irreconcilable  conflict  with  a  general  verdict  for  the  plain- 
tiff,   p.  61. 

6.  Railboads. — Crossings. — Look  and  Listen  Rule, — It  is  the  duty 
of  a  traveler  approaching  a  railroad  crossing  to  listen  and  look 
for  approaching  trains,  to  such  extent  as  the  surroundings  per- 
mit, before  attempting  to  cross,  and  a  failure  therein  precludes  a 
recovery  on  the  ground  of  contributory  negligence,    p.  63. 

7.  Railroads.  —  Duty. — Performance. — Presumptions. — Negligence. 
— A  traveler  may  properly  assume  that  a  railroad  company  will 
perform  its  duty  in  reference  to  the  giving  of  the  statutory  sig- 
nals, and  its  failure  so  to  do  constitutes  negligence,    p.  63. 

8.  Railboads. — Failure  to  Give  Signals. — Travelers. — Care  Re- 
quired.— ^The  failure  of  a  railroad  company  to  give  the  statutory 
signals  at  a  highway  crossing  will  not  Justify  a  traveler  in  fail- 
ing to  exercise  care  commensurate  with  the  usual  dangers  of 
crossing  the  track,    p.  63. 

9.  Railboads. — Crossings. — Negligence. — Evidence. — E v ideiice  tha t 
defendant  railroad  company  ran  its  train  forty  miles  an  hour. 
that  the  plaintiff's  decedent  was  riding  in  a  buggy  and  could 
have  seen  the  approaching  train  three  seconds  before  it  killed 
him,  that  obstructions  prevented  his  hearing  the  train,  that  no 
crossing  signal  was  given,  and  that  he  turned  his  horse  to  avoid 
a  collision,  but  the  train  struck  the  horse,  killing  decedent,  sus- 
tains a  verdict  for  the  plaintiff,    p.  64. 

10.  Tbial. — Imperfect  Instructions. — Harmless  Error. — The  giving 
of  an  instruction  which  is  imi)erfect,  but  which  in  the  light  of 
other  instructions  given,  could  not  have  misled  the  Jury,  does 
not  constitute  reversible  error,    p.  65. 

11.  Railboads. — Crossing  Accidents. — Contributory  Negligence. — 
Instructions. — ^In  an  action  by  the  personal  representative  of  de- 
cedent who  was  killed  by  a  railroad  company  on  a  highway  cross- 
ing, an  instruction  that  the  plaintiff,  on  proof  of  defendant's  neg- 
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ligence,  should  recover  unless  the  decedent  ''contributed  mate- 
rially and  directly  to  his  death,"  is  not  erroneous,    p.  65. 

12.  Railroads. — Crossinffs. — Statutory  Duties, — Instructions, — ^An 
instruction  practically  quoting  the  statute  requiring  railroad  com- 
panies to  equip  locomotives  with  a  whistle  and  a  bell,  prescrib- 
ing the  use  thereof,  and  the  penalty  for  the  neglect  thereof,  and 
instructing  the  jury  that  if  certain  facts  were  found,  the  law 
would  authorize  a  recovery  by  the  plaintlflF,  is  not  bad  because 
the  penalty  had  reference  to  engineers,  where  such  feature  of 
the  instruction  was  not  afterwards  referred  to,  and  where  there 
is  nothing  in  the  record  to  show  that  the  Jury  was  infiu^iced 
against  the  company,    p.  65. 

13.  Railsoads. — Damages. — Evidence. — Instructions, — An  Instruc- 
tion, in  a  personal  injury  case  against  a  railroad  company,  which 
does  not  set  out  the  elements  of  damages  recoverable  but  limits 
such  damages  to  the  sum  that  the  Jury  may  believe  that  he 
"ought  to  recover,"  not  exceeding  the  demand,  when  considered 
with  other  instructions  limiting  the  recovery  to  the  amount 
warranted  by  the  evidence,  is  not  misleading,    p.  66. 

14.  Trial. — Incomplete  Instructions, — Duty  of  Objecting  Party. — 
Where  an  instruction  is  merely  incomplete,  the  party  complain- 
ing thereof  should  present  to  the  trial  Judge  a  complete  one. 
p.  66. 

15.  Trial. — Instnictions. — Applicability, — ^Instructions  not  applica- 
ble to  the  evidence  should  be  refused,    p.  66. 

16.  Trial. — Instructions, — Duplication. — Instructions  should  not 
be  duplicated,    p.  66. 

Prom  Miami  Circuit  Court;  Joseph  N,  Tillett,  Judge. 

Action  by  Thomas  Lander,  as  administrator  of  the  estate 
of  Harry  E.  Lander,  deceased,  against  the  Toledo,  St.  Louis 
and  Western  Railroad  Company.  From  a  judgment  on  a 
verdict  for  plaintiff  for  $5,000,  defendant  appeals.  Af- 
firmed. 

Ouenther  &  Clark,  Clarence  Brown,  Charles  A,  Schmettau 
and  Robert  J,  Loveland,  for  appellant. 

St,  John,  Charles  (&  Gemmill,  Antrim  &  McClintic  and 
Thomas  B.  Dicken,  for  appellee. 

Myers,  J. — This  was  an  action  by  appellee  against  appel- 
lant to  recover  damages  for  the  alleged  negligent  killing  of 
Hariy  E.  Lander  at  a  grade  crossing  in  the  town  of  Van 
Buren.     There  was  a  trial  by  jury,  with  a  general  verdict 
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and  a  judgment  in  favor  of  appellee.  The  jury  with  its 
general  verdict  returned  answers  to  eighty-six  interroga- 
tories, on  which  appellant  moved  for  judgment  in  its  favor. 

The  errors  assigned  and  presented  call  in  question  the 
action  of  the  court  in  overruling  a  demurrer,  for  want  of 
facts,  to  the  first  paragraph  of  the  complaint,  and  in  over- 
ruling appellant's  motion  for  judgment  on  the  answers  of 
the  jury  to  the  interrogatories,  and  its  motion  for  a  new 
trial.  The  objections  lodged  against  the  first,  are  alike 
applicable  to  the  second  paragraph  of  the  complaint. 

The  brief  of  appellant,  omitting  the  caption,  sets  out  a 
copy  of  the  first  paragraph  of  the  complaint,  but  makes  no 
mention  of  the  second  paragraph.  The  objections  urged 
against  the  first  paragraph  are  that  it  does  not  positively 
allege  in  traversable  form  (1)  that  decedent  left  surviving 
him  a  widow,  children,  or  next  of  kin ;  (2)  that  it  is  not  al- 
leged that  the  beneficiaries  were  injured  by  reason  of  the 
acts  of  negligence  charged;  (3)  that  if  damages  to  the  bene- 
ficiaries  are  alleged,  it  does  not  connect  the  damages  with 
the  negligent  acts  of  which  complaint  is  made.  We  shall 
hereafter  refer  to  this  paragraph  as  the  complaint. 

It  is  true  the  complaint  must  allege  the  existence  of  per- 
sons to  whom,  under  the  statute,  the  damages  inure.  §285 
Bums  1908,  Acts  1899  p.  405.    It  is  one  of  the  is- 

1.  suable  facts  to  be  proved,  and  is  put  in  issue  by  the 
general   denial.      Chicago,   etc.,  B.   Co.   v.   Laporte 

(1904),  33  Ind.  App.  691.     The  complaint  states  ''that 
Harry  E.  Lander  died  intestate,  leaving  surviving 

2.  him  as  his  only  heirs  at  law  and  next  of  kin,  Cora 
Lander,  his  widow,   and  Vera  Lander  and  Lucile 

Lander,  his  infant  children."  Our  code  of  civil  procedure 
(§343  Bums  1908,  subd.  2,  §338  R.  S.  1881)  provides  that 
a  complaint  shall  contain  **a  statement  of  the  facts  consti- 
tuting the  cause  of  action,  in  plain  and  eoiieise  language, 
without  repetition,  and  in  such  manner  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended. "  While 
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this  provision  of  our  code  does  not  change  the  role  requiring 
material  facts  to  be  alleged  directly,  and  not  by  way  of  re- 
cital, yet  it  would  be  exceedingly  technical  to  hold  that  the 
quoted  allegation  of  the  complaint  stated  only  by  way  of 
recital  the  fact  that  the  decedent  left  a  widow  and  two  infant 
children.  The  allegation  states  more  than  one  fact,  but  in 
plain  and  concise  language.  It  might  technically  be  subject 
to  criticism,  but  not  for  any  omission  or  defect  that  could 
have  affected  the  substantial  rights  of  appellant.  The  ob- 
jection is  not  well  taken.  §407  Burns  1908,  §398  R.  S.  1881 ; 
Louisville,  etc.,  B.  Co.  v.  Kendall  (1894),  138  Ind.  313; 
Chicago,  etc.,  B.  Co.  v.  Laporte,  supra. 

Appellant  in  support  of  the  second  and  third  objec- 
tions,  cites   a   number   of   cases   in   which   definitions   of 

actionable     negligence     are     given,     affirming     the 
3.    asserted  weakness  in  the  complaint  before  us.    There 

is  no  contention  that  the  complaint  fails  to  charge 
negligence  on  the  part  of  the  appellant,  or  that  such  negli- 
gence was  the  proximate  cause  of  the  death  of  Harry  E. 
Lander.  Following  these  allegations,  the  age  of  Lander  at 
the  time  of  the  accident  is  shown,  and  it  is  alleged  that  he 
was  a  healthy,  able-bodied  man,  and  capable  of  and  was 
earning  $5  a  day.  It  is  also  stated  that  the  action  is  prose- 
cuted for  the  benefit  of  his  said  widow  and  infant  children, 
who  have  suffered  damages  because  of  the  death  of  said 
Lander  in  the  sum  of  $10,000.  The  complaint  states  facts 
showing  a  cause  of  action  against  appellant,  in  favor  of 
Lander,  had  he  lived;  but  as  he  died  from  the  effect  of  in- 
juries received  because  of  the  negligence  of  appellant,  the 
action  which  he  might  have  maintained  survived  to  his  per- 
sonal representative.  Therefore,  if  the  complaint  was  suf- 
ficient to  show  that  it  was  appellant's  failure  to  perform 
a  duty  it  owed  to  decedent  that  proximately  caused  his  death, 
the  law  steps  in  and  names  bis  widow  and  children,  who, 
under  the  showing  made  in  the  complaint^  are  his  benefi- 
ciaries and  entitled  to  the  benefit  of  any  recovery  had  in 
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such  action,  on  the  theory  that  the  death  of  the  decedent, 
caused  in  the  manner  and  form  set  forth  in  the  complaint, 
as  a  natural  sequence,  resulted  to  the  damage  of  those  de- 
pendent upon  him,  they  being  within  the  class  named  in 
the  statute.  §285,  supra.  See,  also,  Clore  v.  Mclntire 
(1889),  120  Ind.  262;  Korraday  v.  Lake  Shore,  etc.,  B.  Co. 
(1892),  131  Ind.  261. 

Claim  is  made  that  the  facts  found  by  the  jury  in  an- 
swer to  interrogatories  conclusively  show  that  decedent's 
negligence  contributed  to  his  injury  and  death.   The 

4.  general  verdict  is  a  finding  of  actionable  negligence 
on  the  part  of  appellant,  and  that  decedent  was  free 

from  contributory  negligence. 

The  facts  which  are  said  to  be  in  irreconcilable  conflict 

with  the  general  verdict,  and  relied  on  to  support  the  charge 

of  contributory  negligence  on  the  part  of  decedent, 

5.  may  be  stated  as  follows:     A  few  minutes  after  7 
o'clock  on  the  morning  of  May  29,  1905,  decedent, 

while  riding  in  an  open  bugg>%  north  on  First  street  in  the 
city  of  Peru,  with  two  of  his  employes,  one  of  whom  was 
driving  the  horse  drawing  the  vehicle,  was  killed  at  a  grade 
crossing  in  a  collision  with  one  of  appellant's  west-bound 
passenger-trains.  The  railroad  track  from  where  it  crosses 
First  street  eastward,  makes  a  four-degree  curve  to  the 
north.  North  of  the  main  track,  also  crossing  First  street^ 
was  a  side-track,  on  which,  east  of  said  crossing,  stood  a 
number  of  freight-cars.  At  the  west  line  of  First  street, 
Jcnd  on  the  south  side  of  appellant's  main  track,  a  switch 
track  connected,  which  extended  west.  On  this  switch  track, 
at  the  time  of  said  collision,  and  close  to  said  crossing, 
headed  east,  stood  one  of  appellant's  locomotives,  from  which 
steam  was  escaping,  making  a  loud  noise.  Main  street  con- 
nects with  First  street  427  feet  south  of  said  crossing,  and 
from  that  point  north  to  the  crossing  a  view  of  the  rail- 
road track  to  the  east,  or  of  cars  approaching  from  the  east, 
was  obstructed  by  buildings,  and  they  could  not  be  seen  by 
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a  traveler  on  First  street  south  of  the  crossiug,  going  north, 
until  a  point  about  forty  feet  south  of  the  track  was  reached, 
from  which  point,  on  the  morning  of  the  accident^  one  look- 
ing east  could  see  an  approaching  train  for  a  distance 
of  496  feet;  at  a  point  thirty  feet  from  the  crossing  a  train 
455  feet  distant  could  be  seen ;  twenty  feet  from  the  cross- 
ing a  train  could  be  seen  412  feet  distant,  and  ten  feet  south 
of  the  crossing  a  train  could  be  seen  at  a  distance  of  364 
feet  Decedent  approached  the  crossing  traveling  at  the 
rate  of  two  miles  an  hour,  and  for  a  distance  of  700  feet 
appellant's  train  approached  the  crossing  at  an  average 
speed  of  forty  miles  an  hour,  actually  passing  over  the 
crossing  at  about  thirty  miles  an  hour.  The  engineer,  as 
soon  as  he  saw  decedent's  perilous  position,  attempted  to 
check  the  speed  of  the  train,  but  not  in  time  to  stop  the  en- 
gine before  the  accident.  An  instant  before  the  collision, 
decedent  was  heard  to  say  **Look  out,"  the  horse  was  turned 
to  the  left,  and  the  accident  happened.  When  decedent  was 
forty  and  thirty  feet  south  of  the  crossing,  the  train  was  not 
in  sight.  The  whistle  on  the  engine  was  sounded  for  Van 
Buren  station,  but  it  was  not  sounded  for  said  First  street 
crossing,  nor  was  it  sounded  for  the  road  crossing  situated 
about  one-half  mile  east  of  First  street.  The  sounding  of 
the  whistle  for  the  station  could  not  have  been  heard  by  de- 
cedent, because  of  the  buildings  on  the  east  side  of  First 
street,  the  rattle  of  said  vehicle,  and  the  noise  of  the  escap- 
ing steam  from  the  engine  on  the  side-track  west  of  First 
street.  Decedent  knew  he  was  approaching  the  crossing, 
and  was  familiar  with  it.  The  train  was  scheduled  to  arrive 
at  Van  Buren  at  7:05  o'clock  a.m.,  but  was  from  t^n  to  fif- 
teen minutes  late.  These  facts,  found  by  the  jury,  may  be 
readily  reconciled  with  the  general  verdict,  supported  by  all 
intendments  that  might  have  been  drawn  from  evidence 
admitted  within  the  issues  of  the  cause.  The  failure  of  the 
occupants  to  stop  the  horse  in  time  to  avert  the  accident 
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might  have  been  explained  so  as  dearly  to  warrant  the  jury 
in  finding  decedent  free  from  contributory  negligence.  If 
this  was  done — and  for  the  purposes  of  this  motion  we  must 
assume  that  it  was — ^then  the  court  committed  no  error  in 
overruling  it. 

In  support  of  the  motion  for  a  new  trial,  it  is  insisted  that 
the  verdict  is  not  sustained  by  sufficient  evidence,  and  that 
the  court  erred  in  givdng  instructions  five,  eight,  nine  and 
eighteen,  tendered  by  appellee,  and  in  refusing  to  give  in- 
structions one  and  thirty-one  tendered  by  appellant. 

Appellant  earnestly  contends  that  the  evidence  in  this 

case  brings  it  within  the  rule  that  one  who  approaches  a 

railroad  crossing  with  which  he  is  familiar,  and  at- 

6.  tempts  to  cross  without  looking  and  listening  for  ap- 
proaching trains,  when  it  is  possible  to  do  so,   is 

guilty  of  such  contributory  negligence  as  to  preclude  him 
from  a  recovery  if  her  is  injured.  This  rule  is  correct, 
for  every  person  who  is  in  possession  of  all  his  faculties 
must  use  them  as  an  ordinarily  careful  and  cautious 
person  would  to  avoid  injury  from  passing  trains  at 
highway  crossings.  Low  den  v.  Pennsylvania  Co,  (1908),  41 
Ind.  App.  614.  It  is  his  duty  to  look  both  ways  and  to 
listen  for  approaching  trains,  to  such  extent  as  the  surround- 
ings will  permit  of  such  precautions,  before  attempting  to 
cross  the  track.  Mann  v.  Belt  R.,  etc.,  Co.  (1891),  128  Ind. 
138;  Ohio,  etc.,  R.  Co.  v.  Hill  (1889),  117  Ind.  56.  He  has  a 
right  to  expect  that  the  railroad  company  will  per- 

7.  form  its  duty,  and  give  the  statutory  crossing  signals, 
and  its  failure  to  do  so  will  be  regarded  as  negligence. 

Baltimore,  etc.,  R.  Co.  v.  Young  (1899),  153  Ind.  163;  Cleve- 
land, etc.,  R.  Co.  V.  Carey  (1904),  33  Ind.  App.  275;  Indi- 
anapolis St.  R.  Co.  V.  O'Donnell  (1905),  35  Ind.  App.  312. 
But  such  failure  will  not  absolve  the  traveler  from 

8.  the  exercise  of  care  commensurate  with  the  danger 
of  which  he  is  bound  to  take  notice,  by  reason  of  the 
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fact  that  it  is  a  railroad  crossing,  and  that  trains  may  pass 
at  any  time.  Evansuille,  etc.,  R.  Co.  v.  Clements  (1904), 
32  Ind.  App.  659. 

We  have  carefully  examined  the  evidence  in  this  case, 
from  which  we  conclude  that  the  jury  might  reasonably 

have  found  that  decedent  cautiously  and  prudently 
9.     approached  appellant's  railroad  track.    If  it  could  be 

said  from  the  evidence  that  ho  knew  the  scheduled 
time  for  the  arrival  of  the  train  at  Van  Buren,  it  does  not 
appear  that  he  knew  it  was  ten  or  fifteen  minutes  late.  As 
we  have  seen,  he  was  bound  to  look  not  only  to  the  east  for 
approaching  trains,  but  to  the  west  as  well.  The  standing 
engine  on  the  side-track  south  of  the  main  track  and  west 
of  the  crossing,  partially  obstructed  the  view  of  the  track 
to  the  west.  Decedent  was  about  twelve  or  fourteen  feet 
from  the  head  of  the  horse,  and  the  front  feet  of  the  horse 
were  close  to  the  south  rail  of  the  track  when  the  occupants 
of  the  buggy  discovered  the  approaching  train.  Immediately 
the  driver  turned  the  horse  toward  the  west,  but  not  in  time 
to  get  it  far  enough  from  the  track  to  prevent  the  ensfine  from 
striking  it  in  the  side,  and  throwing  the  occupants  from  the 
buggy.  There  is  evidence  tending  to  show  that  the 
train  that  struck  the  decedent's  horse  was  only  about  three 
seconds  distant  when  first  the  decedent  could  have  seen  it 
had  he  been  looking  in  that  direction,  but  he  and  the 
other  occupants  of  the  buggy,  were  looking  west  for  an  ap- 
proaching train.  They  had  looked  east  when  about  eighteen 
feet  from  the  track,  and  no  moving  train  was  in  sight.  The 
train  that  struck  the  horse  could  not  be  heard  because  of 
escaping  steam  from  one  of  appellant's  engines  west  of  the 
crossing.  They  heard  no  signal,  and  none  was  given  for 
First  street  crossing.  The  evidence  is  conflicting  as  to 
whether  a  signal  was  given  for  a  highway  crossing,  known 
as  Corey's  crossing,  2,097  feet  east  of  First  street  crossing, 
and  we  may  assume  it  was  not.  No  signals  were  given  after 
passing  Corey's  crossing.    The  evidence  is  voluminous,  and 
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we  shall  not  attempt  to  refer  to  all  the  facts  it  tends  to  prove, 
favorable  to  the  general  verdict.  Prom  aU  the  facts  and 
circumstances  disclosed  by  the  evidence,  the  question  of  de- 
cedent's negligence  was  for  the  jury. 

It  is  next  insisted  that  instruction  five,  tendered  by  ap- 
pellee and  given  to  the  jury,  was  erroneous  and  harmful  to 
appellant.    This  instruction  is  criticised  on  the  ground 

10.  that  it  permits  a  recovery  upon  proof  of  negligent 
acts  not  alleged  in  the  complaint ;  also  for  the  reason 

that  it  authorizes  plaintiff  to  recover,  unless  decedent  ''con- 
tributed materially  and  directly  to  his  death.''  The  in- 
struction was  not  carefully  prepared,  and  is  not  approved, 
for  the  reason  that  it  contains  incomplete  statements  of  the 
law;  but  when  considered  with  other  instructions  in  the 
case,  which  explicitly  inform  the  jury  as  to  the  law  referred 
to  in  this  instruction,  we  are  convinced  that  the  jury 
was  not  misled,  nor  the  plaintiff  harmed  thereby.  The  word 
"materially"  as  used  in  this  instruction  has  been 

11.  many  times  held  by  the  Supreme  Court  and  this 
court  not  to  render  the  instruction  erroneous.     We 

cannot  hold  to  the  contrary  as  it  would  contravene  a  ruling 
precedent  of  the  Supreme  Court.  Citizens  St.  B.  Co, 
v.  Twiname  (1887),  111  Ind.  587;  Toledo,  etc,  B.  Co.  v.  Ood- 
dard  (1865),  25  Ind.  185;  Pennsylvania  Co.  v.  Sinclair 
(1878),  62  Ind.  301;  Citizens  St.  B.  Co.  v.  Albright  (1896), 
14  Ind.  App.  433;  Union  Traction  Co.  v.  Yandercook  (1904), 
32  Ind.  App.  621;  Indianapolis,  etc..  Transit  Co,  v.  Ed- 
wards (1905),  36  Ind.  App.  202. 

Instruction  nine,  after  practically  quoting  the  statute  re- 
quiring all  railroad  companies  operating  railroads  in  this 
State  to  equip  their  locomotives  with  a  whistle  and  a 

12.  bell,    and   prescribing   the    duties   of   the   engineer 
with  reference  to  their  use,  and  the  penalty  for 

the    neglect    of    such    duties,    continues    by    telling    the 
jury  if  it  finds  certain  facts  to  be  true,  then  it  would  be  au- 
VoL.  48—5 
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•  thopized  to  find  for  the  plaintifiE.  This  instruction  is  criti- 
cized on  the  ground  that  it  is  erroneous  because  it  refers 
to  the  penalty  of  the  statute  with  reference  to  engineers. 
The  objection  is  not  without  some  merit,  but  as  this  feature 
of  the  instruction  was  not  afterwards  referred  to  or  emphar 
sized,  and  nothing  appearing  in  the  record  to  indicate  that 
it  in  any  manner  influenced  the  jurj'^  as  against  the  com- 
pany, the  only  defendant,  we  are  not  persuaded  that  it 
created  a  prejudice  in  the  minds  of  the  jurors  which  led 
them  to  an  incorrect  verdict 

Instruction  eighteen  is  objected  to  on  the  ground  that  it 

failed  to  inform  the  jury  as  to  the  elements  of  damage  it 

should  take  into  consideration  in  determining  the 

13.  amount  of  plaintiff's  recovery.    While  the  jury  should 
be  instructed  as  to  tbe  legal  measure  of  damages,  and 

not  be  left  to  assess  plaintiff's  ** damages  at  such  sum  as 
you  may  believe  he  ought  to  recover,  not  exceeding  $10,000,** 
yet  when  this  instruction  is  taken  in  connection  with  an- 
other instruction  which  limits  the  plaintiff's  recovery 

14.  to  the  evidence  in  the  case,  it  does  not  present  re- 
versible error.    If  appellant  desired  a  more  specific 

instruction  as  to  the  measure  of  damages,  it  should  have 
asked  it. 

Instruction  one  tendered  by  appellant  and  refused 

15.  by  the  court  directed  the  jury  to  find  for  defendant. 
The  evidence  did  not  warrant  the  giving  of  this  in- 
struction. 

Instruction  thirty-one,  refused  by  the  court,  was 

16.  fully  covered  by  other  instructions  tendered  by  ap- 
pellant, and  by  the  court  given  to  the  jury. 

Finding  no  reversible  error  in  the  record,  the  judgment 
is  a£Srmed. 
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Cumberland  Telephone  and  Telegraph  Company 

V.  Kranz. 

[No.  7,244.    Filed  June  0,  1911.] 

1.  TsiAL. — Special  Findings. — Purpose, — The  purpose  of  a  special 
finding  is  to  set  out  the  ultimate  facts  proved,  and  not  conclu- 
sions therefrom,  and,  to  authorize  a  recovery,  such  findings  must 
contain  every  fact  necessary  thereto,    p.  72. 

2.  NzGLiGEifCE. — Question  of  Law  or  Fact. — Negligence  is  some- 
times a  question  of  fact,  sometimes  a  question  of  law  and  some- 
times a  mixed  question  of  law  and  fact;  but  where  the  facts  are 
undisputed,  or  where  a  special  finding  is  made,  negligence  be- 
comes a  question  of  law.    p.  73. 

3.  Negligence. — Proximate  Cause. — Question  of  Law  or  Fact, — 
Where  the  facts  are  undisputed,  what  is  the  proximate  cause  of 
an  injury  is  a  question  of  law.    p.  73. 

4.  Tbial. — Conclusions  of  Law. — Defects, — Correct  Judgment. — 
The  failure  correctly  to  state  conclusions  of  law,  where  a  correct 
judgment  Is  rendered  on  the  facts  found,  constitutes  harmless 
error,    p.  73. 

5.  Telegraphs  and  Telephones. — Suspending  Uninsulated  Tele- 
phone Wire  over  Trolley  Wire. — Negligence. — The  maintenance 
of  an  uninsulated  telephone  wire  over  a  trolley  wire  constitutes 
negligence,    pp.  73, 75. 

6.  Electkicity. — Use  of. — Care  Required. — Electricity  is  highly 
dangerous,  and  persons  making  use  thereof  are  required  to  use 
care  commensurate  with  the  dangers  thereof,    p.  74. 

7.  Tixegbaphs  and  Telephones. — Electricity. — Injury  to  Animals 
on  Private  Grounds. — Where  a  telephone  company  maintained  an 
uninsulated  wire  over  a  trolley  wire,  and  such  telephone  wire 
broke  and  fell  on  the  trolley  wire,  thereby  becoming  charged  with 
electricity  and  killing  plaintiff's  horses,  the  fact  that  such 
horses,  at  the  time  they  were  killed,  were  on  private  property, 
does  not  affect  such  company's  liability,  so  long  as  they  were 
there  rightfully,    p.  74. 

8.  Telegraphs  and  Telephones. — Maintenance  of  Telephone  Wire 
over  Trolley  Wire. — Injuries  to  Animals, — Proximate  Cause. — 
The  maintenance  of  an  uninsulated  telephone  wire  over  a  trolley 
wire,  such  telephone  wire  breaking  during  a  storm  and  falling 
upon  the  tfolley  wire,  thereby  killing  plaintiff's  horses,  consti- 
tutes the  proximate  cause  of  the  death  of  such  horses,    p.  74. 

9.  Neougence.  —  Proximate  Cause.  —  What  is,  —  The  proximate 
cause  of  an  injury  or  death  is  the  decisive  cause,    p.  74. 
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10.  Neglkence. — Contributory, — Burden  of  Proof,— Destruction  of 
Property, — In  actions  for  the  destruction  of  property  by  negli- 
gence, the  burden  of  proving  freedom  from  contributory  negli- 
gence Is  upon  the  plaintiff,    p.  75. 

11.  Negligence. — Contributory, — Freedom  From, — Special  Find- 
ings,— Telephone  Wires, — Driving  over, — Special  findings  that  de- 
fendant telephone  company's  broken  wire,  heavily  charged  with 
electricity,  was  lying  upon  the  ground,  which  was  covered  with 
grass  and  weeds  tending  to  obscure  the  wire,  and  that  plaintiff's 
servant,  who  was  competent  and  who,  in  a  careful  manner,  drove 
plaintiff's  team  upon  it,  both  horses  being  killed,  sufficiently  show 
freedom  from  contributory  negligence,    p.  75. 

12.  Negligence. — Proximate  Cause, — Contributory  Negligence. — 
Where  plaintiff  shows  that  defendants  negligence  was  the  prox- 
imate cause  of  the  death  of  his  two  horses,  and  that  plaintiff  did 
not  contribute  thereto,  he  is  entitled  to  recover,    p.  76. 

Prom  Clark  Circuit  Court ;  Harry  C,  Montgomery,  Judge. 

Action  by  Leonard  Kranz  against  the  Cumberland  Tele- 
phone and  Telegraph  Company.  Prom  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed, 

M.  Z,  Stannard  and  Jonas  O,  Howard,  for  appellant. 
J.  K,  Marsh,  for  appellee. 

Ibach,  J. — This  was  an  action  in  tort  brought  by  appellee 
to  recover  damages  against  appellant  and  the  Louisville  and 
Northern  Railway  and  Lighting  Company,  for  the  alleged 
negligent  killing  of  two  horses,  the  property  of  appellee.  Ap- 
pellant owned  and  operated  a  telephone  Une.  Its  codefend- 
ant  owned  and  operated  an  electric  railway.  During  a  wind- 
storm appellant's  telephone  wire  fell  and  rested  in  part  on 
the  railway  company's  trolley  wire  and  in  part  on  the 
ground,  and  by  contact  with  said  trolley  wire  the  telephone 
vnre  became  charged  with  an  electric  current.  As  the  tele- 
phone wire  was  thus  resting  on  the  ground,  charged  with 
the  current  from  the  trolley  wire,  appellee's  servant  at- 
tempted to  drive  the  horses  across  it,  and  they  received  an 
electric  shock  from  the  telephone  wire,  which  killed  them. 

The  case  was  tried  by  a  jury,  and  a  verdict  returned  in 
favor  of  defendant   railway  and  lighting   company,   but 
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against  defendant  telephone  company.  Appellant's  motion 
for  a  new  trial  was  granted,  and  the  issue  between  appellee 
and  appellant  was  tried  a  second  time  by  the  court  without 
a  jury.  The  court  made  a  special  finding  of  facts  and  stated 
conclusions  of  law  thereon. 

It  is  assigned  for  reversal  of  the  judgment  that  the  court 
erred  in  each  of  its  conclusions  of  law  stated  upon  the  efpe- 
cial  finding  of  facts. 

We  shall  set  out  the  substance  of  the  special  finding  of 
facts,  the  twenty-fourth,  twenty-fifth,  twenty-seventh,  twen- 
ty-eighth, twenty-ninth  and  thirtieth  findings  being  set  out 
in  full. 

The  Louisville  and  Northern  Railway  and  Lighting  Com- 
pany, hereinafter  designated  as  the  railway  company,  oper- 
ated an  electric  railway  in  Clark  county,  Indiana.  Appel- 
lee owned  a  tract  of  land  adjacent  to  the  main  line  of  this 
railway,  on  which,  prior  to  April,  1907,  he  established  a 
cold-storage  plant,  located  1,300  feet  west  of  the  main  line 
of  the  railway,  which  plant  he  was  operating  on  July  11, 
1907.  Prior  to  April,  1907,  he  arranged  with  the  railway 
company  to  build  a  switch  from  its  main  line  to  his  storage 
plant,  and  agreed  to  convey  to  the  company  a  strip  of  ground 
forty  feet  wide  for  a  right  of  way,  which  right  of  way  was 
surveyed  by  the  railway  company,  and  stakes  were  set  along 
it.  During  April,  1907,  appellant  Cumberland  Telephone 
and  Telegraph  Company,  hereinafter  designated  as  the  tele- 
phone company,  at  plaintiff's  request,  constructed  a  branch 
telephone  line  leading  to  the  cold-storage  plant,  and  con- 
tinued to  operate  this  line  until  after  July  11,  1907.  In  con- 
structing this  line  the  telephone  company  attached  its  wire 
to  a  telephone  pole  that  stood  north  of  the  forty-foot 
strip  of  ground,  and  to  a  cherry  tree  that  stood  about 
seventy-five  feet  south  of  this  strip,  and  to  other  trees  south 
of  the  cherry  tree,  the  distance  between  the  telephone  pole 
and  the  cherry  tree  being  about  one  hundred  twenty- 
five  feet,  and  between  the  cherry  tree  and  the  next  tree  south 
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to  which  the  wire  was  attached,  about  three  hundred  feet. 
The  telephone  wire  extended  transversely  across  the  forty- 
foot  strip  of  ground,  and  was  suspended  from  seven  to  ten 
feet  above  the  ground  where  it  crossed,  without  support  of 
any  character  between  the  pole  and  the  cherry  tree,  in 
which  condition  it  remained  until  changed  by  the  railway 
company  as  hereinafter  described.  In  May,  1907,  appellee 
conveyed  by  deed,  according  to  his  agreement,  the  forty-foot 
strip  of  ground  to  the  railway  company  for  a  right  of  way, 
and  in  June,  1907,  that  company  began  the  construction  of 
a  switch,  in  pursuance  of  its  agreement,  and  notified  the 
telephone  company  to  remove  its  wire  at  the  point  where  it 
crossed  the  right  of  way,  which  the  telephone  company  failed 
to  do.  In  June,  1907,  the  railway  company  constructed  the 
switch,  and  in  so  doing  erected  a  line  of  trolley  poles  along 
its  right  of  way,  and  strung  upon  these  poles  a  trolley  wire, 
at  the  height  of  twenty-five  feet  above  the  ground,  and, 
without  detaching  the  telephone  wire  from  the  telephone 
pole  or  the  cherry  tree,  raised  said  wire  to  a  point  eighteen 
inches  above  the  trolley  wire,  and  attached  it  to  the  arm  of 
one  of  the  trolley  poles.  This  wire  was  then  twenty-six  and 
one-half  feet  from  the  ground,  eighteen  inches  above  the 
trolley  wire,  and  the  two  wires  remained  in  such  condition, 
with  the  knowledge  of  the  two  companies,  until  thiB  tele- 
phone wire  fell,  as  hereinafter  described.  At  the  point  where 
the  wires  crossed  neither  was  insulated,  and  no  guard 
was  placed  about  them  to  prevent  the  telephone  wire  from 
resting  on  the  trolley  wire,  in  the  event  of  its  falling.  The 
vdres  could  have  been  so  guarded  as  to  prevent  such  resting 
in  such'  event,  and  could  have  been  so  insulated  that  an 
electric  current  transmitted  through  the  trolley  wire  could 
not  be  communicated  to  the  telephone  wire,  in  case 
of  its  falling  and  resting  on  the  trolley  wire.  In  June,  1907, 
the  railway  company  began  to  operate  cars  on  the  switch 
by  electric  power,  transmitted  through  its  said  trolley  wire 
at  a  current  strength  of  500  volts,  and  the  cars  were  being 
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SO  operated  on  July  11,  1907,  at  the  time  appellee's  horses 
were  killed.  At  about  4  o'clock  p.m.,  July  11,  1907,  a  wind- 
storm occurred  in  the  vicinity  of  the  switch,  cold-storage 
plant  and  telephone  line.  ^'  (24)  During  said  storm  said 
branch  telephone  wire  became  detached  from  one  of  the  trees 
located  south  of  said  cherry  tree,  and  having  become  so  de- 
tached became  so  slackened  that  one  portion  thereof  rested 
on  said  trolley  wire,  and  another  portion  thereof,  which  was 
between  said  cherry  tree  and  the  next  tree  south  thereof, 
lay  and  rested  upon  the  ground.  (25)  At  the  place  where 
baid  portion  of  said  branch  telephone  wire  so  rested  on  the 
ground,  the  ground  was  covered  with  a  growth  of  grass  and 
weeds,  which  tended  to  obscure  it  from  the  view  of  one  driv- 
ing over  said  place.  (26)  On  July  11,  1907,  plaintiff  was 
the  owner  of  two  horses  and  a  wagon,  which  horses  were  of 
the  value  of  $ — ^  and  had  in  his  employ  a  competent  driver. 
(27)  On  said  July  11,  1907,  and  after  said  storm  had  sub- 
sided, and  while  said  branch  telephone  wire  was  so  resting 
in  part  on  said  trolley  wire  and  in  part  on  the  ground,  and 
while  said  trolley  wire  was  by  said  Louisville  and  Northern 
Bailway  and  Lighting  Company  so  charged  with  an  electric 
current  of  500  volts,  and  while  plaintiff's  said  horses, 
•  •  *  hitched  to  said  wagon,  were  by  plaintiff's  said 
driver  being  carefully  driven  across  said  land  from  said 
coldHStorage  plant  to  a  public  highway,  and  across  the  place 
where  said  branch  telephone  wire  was  so  lying  upon  the 
ground,  said  horses  came  in  contact  with  that  part  of  said 
branch  telephone  wire  that  was  so  lying  upon  the  ground, 
and  by  reason  thereof  received  an  electric  shock  by  which 
they  were  then  and  there  instantly  killed.  (28)  The  elec- 
tric shock,  by  reason  of  which  said  horses  were  killed,  was 
the  same  that  was  so  transmitted  through  said  trolley  wires 
by  said  Louisville  and  Northern  Bailway  and  Lighting  Com- 
pany, and  from  said  trolley  wire  communicated  to  and 
transmitted  through  said  branch  telephone  wire.  (29) 
Said  horses  on  said  occasion  were  so  driven  by  said  driver 
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in  a  careful  and  pradent  manner,  and  said  injnry  to  said 
horses,  from  which  their  death  so  resulted,  arose  without 
the  fault  or  negligence  of  plaintiff.  (30)  By  reason  of  the 
death  of  said  horses  plaintiff  has  sustained  damages  in  the 
sum  of  $400,  which  sum  is  due  and  unpaid.'' 

The  court  stated  the  follo^^dng  conclusions  of  law: 

*'(1)  Defendant  Cumberland  Telephone  and  Tdegraph 
Company,  by  suffering  its  branch  telephone  wire  to  be  and 
remain  above  the  trolley  wire  of  the  Louisville  and  Northern 
Railway  and  Lighting  Company,  without  being  insulated  or 
guarded,  was  guilty  of  negligence.  (2)  The  negligence  of 
the  Cumberland  Telephone  and  Telegraph  Company,  in  per- 
mitting its  branch  telephone  wire  to  be  and  remain  above 
the  trolley  wire  of  the  Louisville  and  Northern  Railway  and 
Lighting  Company  without  being  insulated  or  guarded,  and 
while  said  trolley  wire  was  heavily  charged  with  an  electric 
current,  was  the  proximate  cause  of  the  death  of  plaintiff's 
horses,  and  that  by  reason  thereof  plaintiff  has  sustained 
damages  in  the  sum  of  $400.  (3)  Plaintiff  was  not  guilty 
of  contributory  negligence.  (4)  Plaintiff's  driver,  who  was 
in  charge  of  plaintiff's  horses  at  the  time  they  were  killed, 
was  not  guilty  of  contributory  negligence." 

Appellant  objects  that  the  first  conclusion  of  law  is  not 
supported  by  the  finding  of  facts,  and  claims  that  the  neg- 
ligence of  appellant  should  have  been  found  as  an  inferential 
fact.  To  the  second  conclusion  of  law  it  makes  a  similar 
objection,  urging  that  the  findings  should  have  stated  as 
an  inferential  fact  that  the  alleged  negligent  act  was 
proximate  cause  of  the  injury 

To  find  the  ultimate  facts  of  the  case,  and  not  conclusions 

of  law  or  fact  therefrom,  is  the  province  of  a  special  finding. 

But  every  fact  necessary  to  plaintiff's  recovery  must 

1.    be  embraced  within  the  special  finding.    Negligence 

is  sometimes  a  question  of  fact,  sometimes  of  law, 

sometimes  a  mixed  question  of  law  and  fact.    But  wiietre 
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the  facts  are  undisputed,  as  where  the  jury  have 

2.  agreed  upon  and  returned  a  verdict  setting  forth  the 
principal   contested  facts,  or  where  the  court  has 

found  the  facts  specially,  it  then  becomes  the  province  of 
the  court  to  settle  the  question  of  negligence  as  a  matter  of 
law.  Conner  v.  Citizens  St.  B.  Co.  (1886),  105  Ind.  62,  55 
Am.  Rep.  177;  Louisville,  etc.,  R.  Co.  v.  Roberts  (1897),  18 
Ind.  App.  538;  Lake  Shore,  etc.,  R.  Co.  v.  Brown  (1908), 
41  Ind.  App.  435;  CleveUnd,  etc.,  R.  Co.  v.  Haas  (1905), 
35  Ind.  App.  626;  Pittsburgh,  etc.,  B.  Co.  v.  Seivers  (1904), 
162  Ind.  234. 

Where    the    facts    are    undisputed,    what    constitutes 

a  proximate  or  a  remote  cause  of  an  injury  is  a  question  of 

law  for  the  court.     Haskell  &  Barker  Car  Co.  v. 

3.  Przezdziankowski  (1908),  170  Ind.  1,  14  L.  R.  A. 
(N.  S.)  972, 127  Am.  St.  352;  P.  H.  <fe  F.  M.  Roots  Co. 

V.  Meeker  (1905),  165  Ind.  132. 

If  the  court  states  an  erroneous  conclusion  of  law,  or  fails 

properly  to  state  the  conclusions  of  law,  it  is  not  available 

as  error  by  an  exception  to  the  conclusions  of  law,  if 

4.  a  proper  judgment  has  been  rendered  on  the  facts. 
If  error  has  been  committed  in  the  conclusion  of  law, 

the  rendering  of  a  proper  judgment  on  the  facts  makes  this 
error  harmless.  Krug  v.  Davis  (1885),  101  Ind.  75;  White 
V.  Chicago,  etc.,  R.  Co.  (1890),  122  Ind.  317,  7  L.  R.  A.  257; 
Nelso^i  V.  Cottingham  (1899),  152  Ind.  135;  2  Woollen, 
IVial  Proc.  §4350. 

We  shall  now  consider  the  facts  found  in  the  present  case 
and  determine  whether  on  these  facts  appellee  should  re- 
cover.   The  negligence  charged  against  appellant  is 

5.  the  maintenance  of  its  wire  suspended  above  the  trol- 
ley wire,  under  the  circumstances  set  forth  above, 

without  insulation  or  guard.  Under  the  best  authority  we 
must  hold  appellant  n^ligent.  It  knowingly  allowed  its 
wire  to  remain  suspended  at  a  very  short  distance  from  the 
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trolley  wire  earrymg  a  powerful  and  deadly  current  of 
electricity,  under  such  conditions  that  if  the  telephone  wire 
should  break,  or  become  loosened — ^an  occurrence  likely  to 
happen — ^it  could  scarcely  fail  to  rest  on  the  trolley  wire, 
become  charged  with  the  current  from  that  wire,  and  be- 
come a  thing  of  menace  and  danger.    Electricity  is  an 

6.  agency  of  the  greatest  danger,  and  of  a  secret,  deadly 
character,  and  those  persons  who  employ  it  must  use 

care  to  prevent  injury,  proportionate  to  the  dangerous  char- 
acter of  the  agency,  thus  imposing  upon  them  a  very  high 
degree  of  care.    The  wire  in  the  present  case  could  easily 
have  been  guarded.    It  makes  no  difference  that  ap- 

7.  pellee's  horses  were  on  private  property  when  killed, 
and  not  in  a  public  highway,  for  an  electric  company 

is  liable  for  injuries  occasioned  on  private  property  by  its 
negligence,  if  the  person  or  animal  injured  had  a  right  to 
be  on  such  private  property,  and  owes  to  any  and  all  per- 
sons rightfully  on  private  property  the  duty  of  maintain- 
ing its  wires  in  a  reasonably  safe  condition.  Central  Vrnmi 
Tel  Co.  V.  Sokola  (1905),  34  Ind.  App.  429. 

The  negligence  of  appellant  in  maintaining  its  wire  un- 
guarded in  close  proximity  to  the  trolley  wire,  under  the 
circumstances  set  out  in  the  special  findings,  was  the 

8.  proximate  cause  of  the  death  of  the  horses.   The  proxi- 
mate cause  of  an  injury  is  the  responsible  cause,  the 

cause  which  is  the  active,  operative,  continuing  and  natural 
source  of  the  injury.    Pittsburgh,  etc.,  R,  Co.  v.  Co- 

9.  zatt  (1907),  39  Ind.  App.  682.    The  proximate  cause 
of  an  injury  is  the  moving  cause — ^the  cause  without 

which  the  injury  would  not  have  occurred,  although 
subsequent  events  or  agencies  may  have  helped  to  bring 
about  the  result.  The  real  test  of  what  is  a  proximate  cause, 
when  there  are  intervening  agencies,  is  whether  the  result 
is  such  as  might  reasonably  have  been  expected  as  the  con- 
sequence of  tlie  original  negligence,  and  if  it  is  such,  the 
liability  continues  in  spite  of  an  intervening  cause  or  causes. 
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29  Cyc.  499 ;  Central  Union  Tel.  Co.  v.  Sokola,  supra;  Mize 
V.  Bocky  Mountain  Bell  Tel  Co.  (1909),  38  Mont.  521,  100 
Pac  971,  129  Am.  St.  659.  When  the  telephone  company 
allowed  its  wire  to  remain  suspended  above  the  trol- 
5.  ley  Mire  without  guard  or  insulation,  as  in  the  pres- 
ent case,  it  might  reasonably  expect  that  the  wire 
might  become  loosened  or  broken,  rest  on  the  trolley  wire, 
and  become  charged  with  electricity,  and  that  injury  to  per- 
sons or  animals  who  came  in  contact  with  the  wire  might 
result  therefrom.  Below  we  cite  cases  in  which  a  telephone 
or  telegraph  company  has  been  held  liable  for  injuries 
caused  by  its  broken  or  sagging  wires,  which  had  become 
dangerously  charged  with  electricity  by  coming  in  contact 
with  wires  carrying  a  higher  electric  current.  Central 
Union  TeL  Co,  v.  Sokola,  supra;  Mize  v.  Bocky  Mountain 
Bell  Tel,  Co.,  supra;  Western  Uni^n  Tel.  Co.  v.  State,  ex  rel. 
(1896),  82  Md.  293,  33  Atl.  763,  31  L.  R.  A.  572,  51  Am.  St. 
464;  McKay  &  Boche  v.  Southern  Bell  Tel.  Co.  (1895),  111 
Ala.  337, 19  South.  695,  31  L.  R.  A.  589,  56  Am.  St.  59 ;  City 
Electric  St.  B.  Co.  v.  Conery  (1895),  61  Ark.  381,  33  S.  W. 
426,  31  L.  R.  A.  570,  54  Am.  St.  262 ;  Ahem  v.  Oregon  Tel. 
Oo.  (1894),  24  Or.  276,  33  Pac.  403,  35  Pac.  549,  22  L.  E. 
A.  635;  Henning  v.  Western  Union  Tel.  Co.  (1890),  41  Fed. 
864;  Western  Union  Tel.  Co.  v.  Thorn  (1894),  64  Fed.  287, 
12  C.  C.  A.  104. 

We  therefore  conclude,  on  the  facts  found,  that  appellant 
was  negligent,  and  that  this  negligence  was  the  proximate 
cause  of  the  death  of  appellee's  horses. 

Before  appellee  could  recover,  the  burden  was  on  him  to 

prove  his  freedom  from  contributory  negligence.    The  court 

found  as  facts  that  at  the  point  where  the  loosened 

10.  wire  was  resting  on  the  ground  the  ground  was  cov- 
ered with  a  growth  of  grass  and  weeds,  which  tended 
to  obscure  it  from  the  view  of  one  driving  over  the 

11.  place,  that  the  horses  were  being  driven  by  a  com- 
petent driver  in  a  careful  and  prudent  manner,  and 
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that  the  injuries  which  resulted  in  their  death  arose  without 
fault  or  negligence  of  appellee.  This  is  a  sufficient  finding 
that  appellee  and  his  driver  were  free  from  contributory 
negligence. 

It  thus  appears  from  the  special  finding  of  facts  that  ap- 
pellant was  negligent  in  maintaining  its  wire  as  it  did,  that 
this  negligence  was  the  proximate  cause  of  the  death 

12.  of  appellee's  horses,  and  that  appellee  was  not  guilty 
of  contributor^''  negligence.  On  this  state  of  facts 
the  law  is  with  appellee,  and  he  should  recover.  As  a 
proper  judgment  was  rendered  on  the  facts,  and  the  con- 
clusions of  law  were  properly  stated,  the  judgment  is  af- 
firmed. 


City  op  iNDiiA^APOLis  v.  Schoenig. 

[No.  7,270.    Filed  June  9,  1911.] 

1.  Appeal. — Briefs. — Waiuer. — ^Points  not  discussed  are  waived, 
p.  78. 

2.  Appeal.— Variance. — Neto  Trial — ^No  objection  to  a  complaint 
can  be  made  on  the  ground  that  the  evidence  does  not  support 
it,  such  question  being  properly  raised  by  a  motion  for  a  new 
trial,    p.  78.  • 

3.  Municipal  Cobpobations. — Streets, — Defective  Gutters. — Jury. 
— Whether  a  gutter  along  a  street,  twenty-eight  inches  deep,  and 
so  situated  that  a  pedestrian  in  the  night  might  fall  therein 
while  passing  along  the  street,  was  dangerous  to  pedestrians,  is 
a  question  for  the  Jury.    p.  78. 

4.  AIuNiciPAL  CoKPORATioNs. — Streets. — Defects. — Evidence. — Hues- 
tion  for  Jury. — Where  the  evidence  in  reference  to  an  alleged 
defect  in  a  street  is  without  conflict,  but  reasonable  men  might 
differ  as  to  whether  such  defect  constituted  a  dangerous  one, 
the  question  thereof  is  one  for  the  Jury.    p.  80. 

6.  Appeal.  —  Weighing  Evidence. — Streets. — Defects.-^A  verdict, 
upon  conflicting  evidence,  that  a  street  was  defective^  Is  con- 
clusive on  appeal,    p.  80. 

6.  Municipal  Gobpobations.  —  Streets.— Gutters. — Guards. — ^It  is 
the  duty  of  a  city  in  the  construction  of  its  streets  to  make  the 
traveled  way  thereof  and  adjacent  places  reasonably  safe  for 
travel,  and  a  failure  therein  renders  it  liable  to  one  Injured 
thereby,    p.  80. 
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7.  Municipal  Corporations.  —  Streets,  —  Defects,  —  OofUributory 
Negligence. — Care. — ^A  pedestrian  who  walks  diagonally  across 
a  street  instead  of  going  straight  across  from  sidewalk  to  side- 
walk is  not  guilty  of  contributory  negligence  as  a  matter  of  law, 
such  pedestrian  being  required  to  use  care  commensurate  with 
the  known  danger ;  but  where  he  is  ignorant  of  the  defect  in  the 
street  that  caused  his  injury,  he  may  assume  that  the  street  is 
reasonably  safe  for  travel,    p.  81. 

8.  Appeal. — Record, — Instructions. — Failure  to  File. — Where  in- 
structions are  not  brought  into  the  record  by  a  bill  of  exceptions, 
and  the  record  fails  to  show  that  they  were  "filed  with  the  clerk 
of  the  court  at  the  close  of  the  instruction  of  the  jury"  (§561 
Burns  1908,  Acts  1907  p.  652),  they  are  not  a  part  of  the  record 
and  cannot  be  considered,    p.  83* 

From  Morgan  Circuit  Court ;  Joseph  W.  Williams,  Judge. 

Action  by  Joseph  Schoenig  against  the  City  of  Indian- 
apolis. From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Frederick  E.  Matson,  James  D.  Peirce  and  Crate  D. 
Bowen,  for  appellant. 

Charles  B.  Clarke,  Walter  C.  Clarke,  Clement  M.  Holder- 
man  and  Renner  &  McNutt,  for  appellee. 

Laiey,  C.  J. — This  is  an  action  brought  by  appellee  for 
injuries  received  by  him  while  traveling  on  one  of  the  streets 
of  appellant  city.  A  complaint  was  filed  in  the  Marion  Cir- 
cuit Court,  to  which  appeUant  demurred  for  want  of  facts. 
This  demurrer  being  overruled,  appellant  answered  in  gen- 
eral denial.  A  change  of  venue  was  then  taken  to  the 
Morgan  Circuit  Court,  where  the  cause  was  tried  before  a 
jury,  resulting  in  a  verdict  for  appellee  in  the  sum  of  $1,800, 
on  which  judgment  was  afterwards  rendered. 

From  this  judgment  an  appeal  is  taken,  and  the  follow- 
ing errors  assigned  for  reversal:  (1)  The  complaint  does 
not  state  facts  su£ficiest  to  constitute  a  cause  of  action;  (2) 
the  court  erred  in  overruling  the  demurrer  to  the  complaint ; 
(3)  the  court  erred  in  overruling  the  motion  for  a  new  trial. 

No  objection  to  the  complaint  is  pointed  out  by  appellant 
in  his  brief,  and  no  authorities  are  cited  bearing  upon  this 
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proposition.     The  brief  contains  no  argument  as  to 

1.  the  sufficiency  of  the  complaint,  the  only  question 
raised  with  reference  to  it,  being  that  the  evidence 

in  the  record  does  not  sustain  it  on  the  theory  upon  which 

it  is  drawn.    This  question  cannot  be  considered  as  affecting 

the  complaint,  but  can  be  properly  considered  only 

2.  in  passing  upon  the  motion  for  a  new  triaL    Errors 
assigned  but  not  discussed  in  the  brief  of  the  party 

assigning  them  will  be  treated  as  waived.  Stameis  v.  Mitch- 
enor  (1906),  165  Ind.  672;  Hoover  v.  VTecsner  (1897),  147 
Ind.  510;  Siarkey  v.  StarUy  (1906),  166  Ind.  140;  City  of 
Fort  Wayne  v.  Patterson  (1900),  25  Ind.  App.  547. 

Several  causes  are  assigned  for  a  new  trial,  but  the  only 
ones  discussed  are  the  following:  (1)  The  verdict  is  not 
sustained  by  sufficient  evidence.  (2)  The  verdict  is  contrary 
to  law.  (3)  The  court  erred  in  giving  certain  designated 
instructions  of  its  own  motion.  (4)  The  court  erred  in  giv- 
ing certain  designated  instructions  requested  by  appellee. 
(5)  The  court  erred  in  refusing  to  give  certain  designated 
instructions  requested  by  appellant. 

The  evidence  tends  to  show  that  appellee  received  the  in- 
juries for  which  he  sues  by  falling  into  a  deep  gutter  on 
the  east  side  of  Fulton  street,  near  the  comer  of  Ohio 

3.  street,  in  the  city  of  Indianapolis,  on  the  night  of 
July  27,  1907.    The  first  contention  of  appellant  is 

that  said  gutter  was  necessary  and  proper  for  the  purpose 
of  draining  the  street,  and  that  the  manner  of  its  construc- 
tion was  not  such  as  to  constitute  a  dangerous  defect  in  the 
street.  Upon  this  question  the  evidence  tends  to  show  that 
Ohio  street  and  Fulton  street  intersect  at  right  angles ;  that 
Ohio  street  runs  east  and  west,  and  is  paved  with  brick,  and 
that  Fulton  street  is  a  gravel  way ;  that  the  curb  and  pave- 
ment which  constitute  the  improvement  on  Ohio  street  ex* 
tend  up  into  Fulton  street  for  a  distance  of  sixteen  feet  and 
two  inches  from  the  curb  line  of  Ohio  street,  and  that  Pul- 
ton street  is  paved  with  brick  for  that  distance  north  of  said 
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curb  line;  that  there  was  a  cement  sidewalk  five  feet  wide 
along  the  curb  line  on  the  north  side  of  Ohio  street  east  of 
Fulton  street,  and  a  sidewalk  six  feet  wide  along  the  east 
side  of  Fulton  street  next  to  the  property  line;  that  the  ce- 
ment curb  which  forms  a  part  of  the  Ohio  street  improve- 
ment is  constructed  parallel  with  the  north  property  line  of 
said  street,  and  distant  therefrom  sixteen  feet  and  two  inches, 
and  that  this  curb  turns  the  corner  of  Ohio  and  Fulton 
streets  and  extends  north  parallel  ^ath  the  east  property 
line  of  Fulton  street,  and  distant  therefrom  fourteen  feet 
and  eight  inches  to  a  point  on  a  line  with  the  north  prop- 
erty line  of  Ohio  street  where  the  curb  and  also  the  brick 
pavement  terminate.  There  is  an  oblong  area  eleven  feet  and 
four  inches  long  from  north  to  south  and  eight  feet  and  four 
inches  wide,  located  between  the  sidewalk  and  curb  on  Ful- 
ton street,  and  immediately  north  of  the  sidewalk  on  Ohio 
street.  This  area  was  about  six  inches  above  the  paved  street, 
and  was  filled  with  gravel  flush  with  the  top  of  the  sidewalk 
and  curb.  Near  the  center  of  the  north  end  of  this  area  the 
old  open  gutter  on  the  east  side  of  Fulton  street  connected 
with  a  tile-drain  ten  inches  in  diameter,  which  was  con- 
structed under  this  area  south  to  a  sewer  near  the  north  curb 
line  of  Ohio  street.  The  bottom  of  the  tile  at  the  north  end 
of  this  area  was  about  twenty-eight  inches  below  the  surface 
of  the  area  described,  and  the  gutter  was  so  constructed  at 
that  point  that  the  bottom  of  said  gutter  was  on  a  level  with 
the  bottom  of  the  ten-inch  tile,  and  about  twenty-eight  inches 
below  the  surface  of  said  area.  Above  the  tile  was  placed  a 
stone,  which  was  level  with  the  sidewalk  and  curb,  and  the 
gravel  was  filled  in  behind  this  stone,  so  as  to  leave  an  off-set 
or  declivity  of  about  twenty-eight  inches  at  the  north  end  of 
the  described  area.  The  gutter  at  that  point  was  not  cov- 
ered, and  there  was  no  rail  or  guard  to  prevent  a  pedestrian 
from  stepping  off  the  north  end  of  said  area  into  said  gutter, 
and  being  injured.  In  that  part  of  the  city,  as  shown  by 
the  evidence,  some  of  the  sidewalks  were  constructed  along 
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and  adjoining  the  property  line,  while  others  were  con- 
structed along  the  curb  line.  The  area  described  was  of 
such  a  character  that  in  the  nighttime  it  might  easily  be 
mistaken  for  a  sidewalk,  and  a  person  crossing  Fulton  street 
from  the  west,  by  deviating  slightly  to  the  north  without 
leaving  the  paved  portion  of  the  street,  and  stepping  upon 
this  raised  area  near  the  north  end  thereof,  would  be  exposed 
to  the  danger  of  being  injured  as  a  result  of  the  unguarded 
defect  at  the  north  end  of  said  area.  Whether  the  condition 
of  the  street  described  was  of  such  a  character  as  to  be 
dangerous  to  pedestrians  using  the  streets  and  sidewalks, 
was  a  question  of  fact  for  the  jury.  Where  the  evidence 
in  reference  to  the  condition  of  a  street  is  without 

4.  conflict,  and  the  condition  shown  is  of  such  a  charac- 
ter that  different  minds  of  equal  intelligence  and 

candor  might  honestly  reach  different  conclusions  upon  the 
question  as  to  whether  the  condition  shown  constituted  a 
dangerous  defect  or  condition,  that  question  is  one  of  fact 
for  the  jury.  Eeckman  v.  Evenson  (1897),  7  N.  Dak.  173, 
73  N.  W.  427;  Gerald  v.  City  of  Boston  (1871),  108  Mass. 
580;  Dowd  v.  Inhabitants  of  Chicopee  (1874),  116  Mass.  93. 
The  jury  having  found  by  its  general  verdict  that  the 

5.  condition  shown  was  such  as  to  make  the  street  unsafe 
for  travel,  this  finding  cannot  be  disturbed  on  appeal. 

The  defendant  city  having  created  this  condition  should  have 

taken  such  precautions  as  were  reasonably  necessary  to  make 

the  street  at  that  point  ordinarily  safe  for  travel ;  and 

6.  a  failure  so  to  do  is  negligence,  and  renders  the  city 
liable.    Higert  v.  City  of  Oreencastle  (1873),  43  Ind. 

574;  City  of  Delphi  v.  Lowery  (1881),  74  Ind.  520;  Jones  v. 
Inhabitants  of  Waltham  (1849),  4  Cush.  299.  In  the  case 
of  City  of  Vincennes  v.  Spees  (1905),  35  Ind.  App.  389,  the 
language  of  the  court  was  as  follows:  "This  duty  extends 
not  only  to  the  traveled  way  of  streets  and  alleys,  but  to 
adjacent  conditions.  Ordinarily  fences  or  barriers  are  not 
required  along  highways  to  prevent  travelers  from  straying 
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out  of  their  limits,  but  if  there  are  excavations  or  other  dan- 
gerous defects  or  obstructions  close  to  the  way,  the  city  or 
local  authorities  are  required  to  erect  barriers  or  take  other 
proper  precautions  to  warn  travelers  of  the  danger." 

The  next  contention  of  appellee  is,  that  upon  the  undis- 
puted facts,  as  disclosed  by  the  evidence,  appellee  was  guilty 

of  contributory  negligence.    The  evidence  of  appellee 
7.    shows  that  he  walked  east  on  the  sidewalk  on  the 

north  side  of  Ohio  street,  and  started  across  Fulton 
street  toward  the  northeast  comer  of  Fulton  and  Ohio 
streets,  and  that  after  he  crossed  the  street-car  track  he 
walked  in  a  northeasterly  direction,  and  stepped  upcm  the 
curb  at  the  north  end  of  the  raised  area  heretofore  described 
in  this  opinion,  and  that  in  so  doing  he  stepped  off  the  de- 
clivity at  the  north  end  thereof,  and  was  injured.  His  evi- 
dence shows  that  he  did  not  walk  directly  east  in  crossing 
Fulton  street  and  step  upon  the  curb  in  a  line  with  the 
sidewalk  on  the  north  side  of  Ohio  street.  Appellant  insists 
that  it  thus  appears  that  instead  of  traveling  upon  the  side- 
walk, which  was  safe  and  suitable  for  pedestrians,  appellee, 
for  his  own  convenience,  attempted  to  cut  the  corner  in  a 
diagonal  course,  and  thus  unnecessarily  exposed  himself  to 
the  danger  that  caused  his  injury,  and  that  he  is  therefore 
guilty  of  contributory  negligence. 

We  cannot  agree  that  the  evidence  shows  without  dispute 
that  appellee  intentionally  left  the  way  prepared  by  the 
city  for  the  use  of  pedestrians.  It  is  true  that  he  walked  in 
a  northeasterly  direction  to  the  curb  after  crossing  the  street- 
car track,  but  he  may  have  believed,  from  appearances,  that 
the  raised  area  between  the  curb  and  the  sidewalk  was  the 
sidewalk  on  the  east  side  of  Fulton  street  intended  for  the 
use  of  pedestrians.  The  conditions  shown  by  the  evidence 
would  have  justified  such  an  inference  by  the  jury.  We 
cannot,  however,  give  our  assent  to  the  proposition  that  a 
pedestrian  desiring  to  cross  a  street  is  bound  to  use  the  cross- 
VoL.  48—6 
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ing  provided  for  that  purpoae,  and  that  an  attempt  to  cross 
at  any  other  place  is  necessarily  contributoiy  negligence. 
Our  Supreme  Court  has  held  that  the  fact  that  a  footman 
undertakes  to  cross  a  street  at  a  place  other  than  the  regular 
crossing  for  footmen  will  not,  of  itself,  defeat  an  action  for 
injuries  caused  by  a  horseman's  negligently  riding  against 
him.  Simons  v.  Oaynor  (1883),  89  Ind.  165;  Stringer  v. 
Frost  (1888),  116  Ind.  477,  2  L.  E.  A.  614,  9  Am.  St.  875. 
In  the  case  last  cited  the  court  said:  **The  plaintiflE  had 
the  right  to  cross  the  street  at  the  cross-walk  or  elsewhere, 
exercising  such  caution  and  prudence  as  the  circumstances 
demanded  to  avoid  being  injured,  while  the  defendant  had 
the  right  to  ride  along  the  street,  observing  such  watchful- 
ness for  footmen,  and  having  his  animal  under  such  control, 
as  would  enable  him  to  avoid  injury  to  others  who  had  cor- 
responding and  reciprocal  rights  in  the  street." 

These  cases  are  not  directly  in  point,  inasmuch  as  they  do 
not  hold  that  a  pedestrian  crossing  the  street  at  a  point  other 
than  the  regular  crossing  would  not  be  guilty  of  contributory 
negligence  so  as  to  preclude  a  recovery  for  an  injury  caused 
by  a  defect  in  a  street;  but  we  think  that  the  same  rule 
should  apply  to  such  a  case.  If  a  person  in  walking  diag- 
onally across  a  street  which  he  knows  to  be  paved  with  brick 
or  asphalt  were  to  be  injured  by  falling  into  an  excavation 
in  said  street  negligently  left  open  and  unguarded,  he  surely 
ought  not  to  be  held  guilty  of  contributory  negligence  as  a 
matter  of  law,  merely  because  he  was  not  using  the  crossing. 
If  he  knew  of  the  dangerous  condition  of  the  street,  a  differ- 
ent question  would  be  presented. 

A  person  who  attempts  to  cross  a  street  at  a  place  other 
than  the  crossing  provided  for  that  purpose,  is  bound  to  use 
care  proportionate  with  the  known  danger;  but  if  he  knows 
of  no  dangerous  excavation  or  obstruction  he  has  a  right  to 
assume  that  all  parts  of  the  street  intended  for  travel  are 
reasonably  safe  for  that  purpose.  Brtisso  v.  City  of  Buffalo 
(1882),  90  K  Y.  679 ;  CoUins  v.  Dodge  (1887),  37  Minn,  503, 
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35  N.  W.  368;  Bea  v.  City  of  Sioux  City  (1905),  127  Iowa 
615, 103  N.  W.  949 ;  Heckman  v.  Evenson,  supra;  Magaha  v. 
Mayor,  etc.  (1902),  95  Md.  62,  51  Atl.  832,  93  Am.  St.  317; 
Bennett  v.  Village  of  Sing  Sing  (1891),  14  N.  T.  Supp.  463. 

There  is  no  evidence  that  appellee  bad  any  knowledge  of 
the  defect  in  the  street  that  caused  his  injury.  The  fact 
that  he  deviated  slightly  to  the  north  in  crossing  Fulton 
street,  and  stepped  upon  the  curb  at  a  point  twelve  or  fifteen 
feet  north  of  the  comer,  did  not  constitute  contributoiy  neg- 
ligence per  se.  The  jury  has  by  its  verdict  found  that  the 
appellant  city  was  negligent,  and  that  the  appellee  was 
free  from  contributory  negligence,  and  there  is  evidence  to 
sustain  the  finding  upon  both  propositions.        , 

Appellant  complains  of  the  action  of  the  court  in  giving 
certain  instructions  to  the  jury,  and  in  refusing  to  give  cer- 
tain instructions  tendered  by  appellant  The  appellee  makes 
the  point  that  the  instructions  cannot  be  considered, 

8.  for  the  reason  that  they  are  not  properly  in  the  rec- 
ord. The  instructions  were  not  brought  into  the  rec- 
ord by  a  bill  of  exceptions,  and  the  record  fails  to  show  that 
either  the  instructions  given,  or  those  tendered  and  refused, 
were  filed  with  the  clerk  of  the  court  at  the  conclusion  of  the 
instruction  of  the  jury  or  at  any  other  time.  The  statute 
provides  that  **aU  instructions  requested,  whether  given  or 
refused,  and  all  instructions  given  by  the  court  of  its  own 
motion,  shall  be  filed  with  the  clerk  of  the  court  at  the  close 
of  the  instruction  of  the  jury."  §561  Bums  1908,  Acts 
1907,  p.  652.  We  must  assume  that  the  purpose  of  this  re- 
quirement of  the  statute  was  to  identify  the  instructions  that 
the  court  gave,  as  was  required  under  §558  Bums  1908,  §533 
R.  S.  1881,  where  no  bill  of  exceptions  was  filed.  Hadley  v. 
Atkinson  (1882),  84  Ind.  64,  66;  Thompson  v.  Thompson 
(1901),  156  Ind.  276;  Cleveland,  etc.,  B.  Co.  v.  Ward  (1897), 
147  Ind.  256;  Ohio,  etc.,  B.  Co.  v.  Dunn  (1894),  138  Ind. 
18;  Van  Sickle  v.  Belknap  (1891),  129  Ind.  558;  Butler  v. 
Sober ts  (1889),  118  Ind.  481;  Fort  Wayne,  etc.,  B.  Co.  v. 
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Beyerle  (1887),  110  Ind.  100;  Childress  v.  Callender  (1886), 
108  Ind.  394;  Blount  v.  Bick  (1886),  107  Ind.  238;  Landr 
werlen  v.  Wheeler  (1886),  106  Ind.  523;  Aufdencamp  v. 
Smith  (1884),  96  Ind.  328;  Weik  v.  Pugh  (1883),  92  Ind. 
382;  Mcllvain  v.  Emery  (1882),  88  Ind.  298;  Heaton  v. 
White  (1882),  85  Ind.  376;  O'Donald  v.  Constant  (1882), 
82  Ind.  212;  Supreme  Lodge,  etc.,  v.  Johnson  (1881),  78 
Ind.  110. 

As  the  instructions  are  not  in  the  record,  no  further  ques- 
tion remains  to  be  considered. 

Judgment  affirmed. 


First  National  Bank  op  Dillsboro  v.  Mulford 

ET  AL 
[No.  7,286.    FUed  June  20,  1911.1 

1.  New  Tbial. — Complaint, — Exhibits. — Foreign  Affidavits. — Au- 
thentication.— ^An  affidavit,  certified  by  an  officer  of  a  sister  state 
and  attached  as  an  exhibit  to  a  complaint  for  a  new  trial  on 
the  ground  of  newly-discovered  evidence,  after  the  term,  cannot 
be  considered  as  a  part  thereof  where  it  is  not  authenticated  as 
required  by  §498  Burns  1908,  §475  R.  S.  1881,  providing  that 
"when  any  affidavit  is  taken  in  another  state,  and  certified  by 
the  officer  or  Justice  of  the  peace  taking  the  same,  under  his 
hand  and  seal  of  office.  If  he  have  any  such  seal,  and  attested 
by  the  clerk  of  the  circuit  or  district  court,  or  court  of  common 
pleas  of  the  county  where  such  officer  exercises  the  duties  of  hia 
office,  under  the  hand  of  the  clerk  and  seal  of  his  court,  the 
derk  also  certifying  that  the  officer  or  justice  of  the  peace  is, 
by  the  laws  of  said  state,  duly  empowered  to  administer  oaths 
*  *  *  such  affidavit  shall  be  deemed  sufficientiy  authenticated." 
p.  87. 

2.  New  Tbial. — Vexoly-Discovered  Evidence. — How  Shown. — Com- 
plaint. — ^A  verified  complaint  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence,  after  the  term,  setting  out  the  name 
of  the  witness  relied  upon  and  the  facts  to  which  he  will  testify, 
sufficientiy  shows  such  newly-discovered  evidence  without  an  ex- 
hibit setting  out  the  authenticated  affidavit  of  the  witness,    p.  88. 

8.  Pleading. — Motion  for  New  Trial. — Newly-Discovered  Evidence, 
— ^In  determining  the  sufficiency  of  a  motion  for  a  new  trial  on 
the  ground  of  newly-discovered  evidence,  the  court  can  look  ODijr 
to  the  facts  set  out  in  affidavits  on  file.    p.  89. 
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4.  Niw  Trtal. — Action  for. — Newly-Discovered  Evidence.— Pro- 
cedure.— The  procedure  In  an  action  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence,  after  the  term,  Is  similar 
in  pleading  and  proof  to  any  other  civil  action,    p.  89. 

5.  New  Tbial.  —  Newly- Discovered  Evidence. — Diligence, — Com' 
plaint. — ^A  complaint  for  a  new  trial,  after  term,  on  the  ground 
of  newly-discovered  evidence,  must  set  out  the  facts  showing  the 
requisite  diligence  to  discover  such  evidence  before  the  trial, 
p.  90. 

6.  New  Tbial. — Neicly-Discovered  Evidence. — Diligence. — Absent 
Witness. — Complaint. — A  complaint  for  a  new  trial,  after  the 
term,  on  the  ground  of  newly-discovered  evidence,  alleging  that 
the  witness  whose  testimony  was  relied  upon  as  a  basis  for  se- 
curing such  new  trial  was  a  defaulter  and  had  absconded  on 
August  8,  1007,  and  that  from  that  time  until  his  arrest,  on 
April  28,  190S,  appellant  made  diligent  search  for  him  in  all 
parts  of  the  world,  but  could  not  find  him,  shows  sufficient  dili- 
gence up  to  the  time  of  the  arrest,  but  not  afterwards;  and  as 
neither  the  complaint  nor  the  Judgment  sets  out  the  date  of  the 
trial,  the  complaint  is  Insufficient  to  show  proper  diligence  be- 
fore such  trial,    p.  90. 

Prom  Dearborn  Circuit  Court ;  Oeorge  E.  Downey,  Judge. 

Action  by  the  First  National  Bank  of  Dillsboro,  Indiana, 
against  Cora  P.  Mulford  and  others.  Prom  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

McMullen  <&  McMullens,  for  appellant. 
Oivan  dk  Oivan,  for  appellees. 

Laibt^  C.  J. — The  complaint  in  this  case  was  filed  in  the 
Dearborn  Circuit  Court  to  obtain  a  new  trial  under  the  pro- 
visions of  §589  Bums  1908,  §563  R.  S.  1881,  providing  for 
the  granting  of  a  new  trial  in  cases  where  the  cause  therefor 
is  discovered  after  the  term  at  which  the  verdict  or  decision 
was  rendered.  The  complaint  was  based  on  the  ground  of 
newly-discovered  evidence. 

The  complaint  alleges  that  appellant  brought  an  action 
against  Cora  P.  Mulford  in  the  Dearborn  Circuit  Courts  on 
May  15,  1907,  upon  a  promissory  note  for  $135.90,  and  that 
the  same  plaintiff  afterwards  brought  another  action  against 
Cora  P.  Mulford,  Oliver  P.  Mulford  and  Ulysses  G.  Mul- 
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ford,  upon  two  promissory  notes  executed  by  said  defend- 
ants; that  afterwards  said  actions  were  consolidated,  and 
defendant  Cora  P.  Mulford  filed  an  answer,  alleging  that 
she  was  a  married  woman,  and  that  she  executed  said  note 
as  surety  for  the  other  two  defendants,  and  received  no  part 
of  the  consideration  of  said  note.  The  complaint  further 
shows  that  a  trial  was  had  upon  the  issues  thus  formed  and 
a  judgment  rendered  in  favor  of  defendant  Cora  P.  Mulford. 

The  complaint  then  allej^es  that  Fred  Lubbe  was  the 
cashier  of  the  bank  at  the  time  said  notes  were  executed, 
that  he  personally  made  the  loan,  was  familiar  with  all  the 
facts  and  circumstances  of  the  transaction,  and  that  he 
would  testify  that  he  made  the  loan  directly  to  Cora  P.  Mul- 
ford and  delivered  the  money  to  her,  and  that  she  repre- 
sented that  she  was  borrowing  the  money  for  her  own  use, 
and  was  not  security  for  any  person;  that  he  relied  upon 
these  statements  in  making  the  loan,  and  was  induced 
thereby  to  make  it,  and  that  he  had  no  knowledge  that  any 
person  other  than  Cora  Mulford  had  any  interest  in  the 
money  realized  therefrom.  It  is  upon  his  testimony  as  set 
out  in  the  complaint  that  appellant  relies  as  its  ground  for 
a  new  trial. 

The  evidence  introduced  at  the  former  trial  is  attached  to 
the  complaint  as  an  exhibit,  as  is  also  a  paper  purporting  to 
be  an  afiidavit  of  Fred  Lubbe,  as  to  the  facts  within  his 
knowledge,  and  to  which  he  will  testify  in  the  event  a  new 
trial  is  granted.  The  complaint  contains  other  averments, 
but  we  shall  refer  to  only  such  parts  of  the  complaint  as 
are  necessary  to  the  understanding  of  the  questions  pre- 
sented. 

A  demurrer  to  the  complaint  was  sustained,  appellant  re- 
fused to  amend  or  plead  further,  and  judgment  was  rendered 
against  it.  The  only  question  presented  on  appeal  is  the 
correctness  of  the  ruling  of  the  trial  court  in  sustaining  the 
demurrer  to  the  complaint. 

The  complaint  is  objected  to  on  the  ground  that  the  affi- 
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davit  of  Fred  Lubbe  attached  to  the  complaint,  and  stating 
the  facts  to  which  he  will  testify,  is  not  properly  au- 

1.  thenticated,  and  cannot  be  treated  by  the  court  as 
an  affidavit.  The  objection  to  the  sufficiency  of  the 
affidavit  is  well  taken.  Section  498  Burns  1908,  §475 
R.  S.  1881,  provides  that  **when  any  affidavit  is  taken 
in  another  state,  and  certified  by  the  officer  or  justice  of  the 
peace  taking  the  same,  under  his  hand  and  seal  of  office,  if 
he  have  any  such  seal,  and  attested  by  the  clerk  of  the  cir- 
cuit or  district  court,  or  court  of  common  pleas  of  the  county 
where  such  officer  exercises  the  duties  of  his  office,  under  the 
hand  of  the  clerk  and  seal  of  his  court,  the  clerk  also  certi- 
fying that  the  officer  or  justice  of  the  peace  is,  by  the  laws 
of  said  state,  duly  empowered  to  administer  oaths  and  affir- 
mations, and  take  affidavits,  every  such  affidavit  shall  be 
deemed  sufficiently  authenticated,  and  may  be  received  and 
used  in  any  of  the  courts  of  this  State." 

It  was  held  in  the  case  of  Jackson  v.  State  (1903),  161 
Ind.  36,  that  an  affidavit  filed  in  support  of  a  motion  for  a 
new  trial,  taken  in  the  State  of  Tennessee  and  not  authenti- 
cated according  to  the  requirements  of  the  statute  before 
quoted,  could  not  be  received  or  used  in  the  courts  of  this 
State.  The  court  said:  "Authority  to  take  and  certify 
affidavits  does  not  belong  to  the  office  of  notary  public  at 
common  law,  but  whether  it  does  or  not  is  immaterial,  since 
a  legislative  enactment  is  paramount  to  the  common  law, 
and  the  above  statute  specifically  prescribes  how  an  affi- 
davit taken  in  a  foreign  state  must  come  authenticated  to 
receive  faith  and  credit  in  our  courts.  It  is  provided  that 
an  affidavit  shall  be  subscribed  and  certified  by  the  officer, 
or  justice  of  the  peace,  under  his  hand  and  seal  of  office,  if 
he  have  one,  and  attested  by  the  clerk,  who  shall  also  certify 
that  such  ofl&eer,  or  justice  of  the  peace,  is  by  the  laws  of 
said  state  empowered  to  administer  oaths  and  take  affidavits. 
The  fixing  of  the  specific  mode  of  authentication  must  be 
held  to  exclude  all  other  modes,  and  hence  the  courts  have 
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no  authority  to  heed  an  afSdavit  that  is  not  vouched  in  the 
manner  provided  by  law." 

The  afiSdavit,  filed  as  an  exhibit  in  this  case,  shows  by  its 

caption  that  it  was  taken  in  the  county  of  Leavenworth,  and 

State  of  Kansas.     As  this  affidavit  is  not  authenti- 

2.  eated  in  accordance  with  the  requirements  of  §498, 
supra,  and  cannot  be  considered  in  determining  thii 
sufficiency  of  the  complaint,  we  are  led  to  inquire  whether  it 
is  necessary,  in  order  to  make  the  complaint  in  this  case 
sufficient  to  withstand  demurrer,  that  the  affidavit  of  the 
person  whose  evidence  is  alleged  to  have  been  newly  discov- 
ered, stating  the  facts  to  which  he  will  testify,  shall  be  filed 
with  the  complaint  as  an  exhibit.  It  is  undoubtedly  true 
that  a  complaint  to  obtain  a  new  trial,  on  the  ground  of 
newly-discovered  evidence,  must  set  out  the  evidence  al- 
leged to  have  been  discovered,  and  if  it  consist  of  oral  testi- 
mony, the  name  of  the  witness  must  be  given,  with  a  state- 
ment of  the  facts  to  which  he  will  testify.  These  facts  must 
appear  either  from  the  averments  in  the  body  of  the  sworn 
complaint,  or  from  the  affidavit  of  the  person,  by  whom  it 
is  alleged  they  can  be  proved,  filed  as  an  exhibit.  In  this 
case,  the  body  of  the  complaint,  which  is  sworn  to,  contains 
a  statement  of  the  name  of  the  witness  by  whom  the  facts 
alleged  to  be  newly  discovered  can  be  proved,  and  also  a 
statement  of  the  facts  to  which  he  will  testify.  For  the 
purpose  of  the  demurrer,  it  is  admitted  that  the  witness 
named  in  the  complaint  will  testify  to  the  facts  stated 
therein.  The  affidavit  of  the  party  by  whom  such  facts 
could  be  proved  would  tend  only  to  show  the  truth  of  the 
facts,  which  are  admitted  by  the  demurrer,  and  would  there- 
fore add  nothing  to  the  force  or  effect  of  such  admission. 

The  case  of  East  v.  McKee  (1895),  14  Ind.  App.  45,  is 
cited  by  appellant  as  tending  to  support  his  contention  on 
this  point.  It  does  not  appear  in  that  case  that  the  name 
of  the  witness  and  the  facts  to  which  he  would  testify  were 
set  out  in  the  body  of  the  complaint.    If  these  facts  do  not 
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appear  in  the  body  of  the  sworn  complaint  they  must  appear 
by  the  affidavit  filed  therewith  as  an  exhibit,  or  the  complaint 
will  be  insufficient  to  withstand  demurrer. 

Where  a  motion  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  is  filed,  the  moticoi  should  be  supported 
by  an  affidavit  of  the  person  by  whom  it  is  alleged  the  newly- 
discovered  facts  can  be  proved,  stating  the  facts  to  which  he 
will  testify,  and  that  a  failure  to  file  such  affidavit  or  to  state 
a  valid  excuse  for  not  doing  so,  will  render  the  motion  insuf- 
ficient. Ogden  v.  Kelsey  (1892),  4  Ind.  App.  299 ;  McQiteen 
V.  Stewart  (1856),  7  Ind.  535;  Spavlding  v.  State  (1904), 
162  Ind.  297. 

In  passing  upon  a  motion  for  a  new  trial  on  the  ground 

of  newly-discovered  evidence,  the  court  must  determine  the 

facts  upon  which  the  ruling  is  based  from  the  affida- 

3.  vits  on  file.    The  motion  is  either  granted  or  refused 
#         on  the  facts  disclosed  by  the  affidavits.    Where  a  com- 
plaint to  obtain  a  new   trial  on  the  ground  of  newly- 
discovered  evidence  is  filed  after  the  termi,  and  its 

4.  sufficiency  is  tested  by  demurrer,  quite  a  diflferent 
question  is  presented.    It  is  not  then  a  question  as  to 

whether  the  facts  pleaded  in  the  complaint  are  true,  but, 
considering  them  to  be  true,  the  question  is  whether  the 
plaintiff  is  entitled  to  a  new  triaL  If  the  complaint  is  held 
sufficient,  the  defendant  may  deny  the  facts  alleged  therein, 
in  which  case  the  plaintiff  is  required  on  the  trial  to  sustain 
by  a  preponderance  of  the  evidence  every  material  fact  upon 
which  he  relies  for  a  new  trial.  After  hearing  the  evidence, 
the  court  is  called  upon  for  the  first  time  to  determine  the 
truth  of  the  facts  upon  which  he  is  to  decide  whether  a  new 
trial  shall  be  granted  or  refused.  It  will  readily  be  seen  that 
the  resjsons  for  requiring  an  affidavit  of  the  character  re- 
ferred to  as  a  part  of  the  motion  for  a  new  trial,  on  the 
ground  of  newly-discovered  evidence,  does  not  apply  to  a 
complaint  to  obtain  a  new  trial  for  the  same  cause  filed  after 
term.    We  therefore  hold  that  where  the  sworn  complaint  in 
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such  a  case  states  the  name  of  the  person  by  whom  sach 
newly-discovered  facts  can  be  proved,  and  the  facts  to  which 
he  will  testify,  such  facts  need  not  appear  in  an  affidavit 
made  by  such  person  and  filed  as  an  exhibit. 

The  complaint  is  also  assailed  on  the  groimd  that  the  facts 

averred  therein  do  not  show  that  appellant  exercised  due 

diligence  to  discover  the  evidence  before  the  trial,  or 

5.  during  the  term  at  which  the  verdict  was  rendered  or 
the  decision  made.    A  Utigant  seeking  a  new  trial  on 

the  ground  of  newly-discovered  evidence  must  allege  facts 
showing  that  he  has  been  diligent  in  his  efforts  to  discover 
and  produce  the  evidence,  and  that,  despite  such  diligence, 
he  was  unable  to  discover  it  untU  after  the  term  at  which 
the  verdict  was  returned  or  the  decision  rendered.  Hines  v. 
Driver  (1885),  100  Ind.  315;  East  v.  McKee,  supra. 

The  rule  requiring  diligence  to  be  shown  has  been  enforced 

with  great  strictness.    In  the  case  of  Chicago,  etc.,  R.  Co,  m. 

McKeehan  (1892),  5  Ind.  App.  124,  the  court  states 

6,  the  rule  thus:  **The  law  treats  with  disfavor  all  at- 
tempts to  reopen  causes  upon  the  ground  of  newly- 
discovered  evidence,  and  never  permits  it  to  be  done  except 
upon  a  clear  and  unequivocal  showing  that  the  applicant  was 
diligent  in  his  efforts  to  procure  the  evidence  for  the  first 
trial.  It  will  be  presumed  that  the  litigant  could  have  dis- 
covered the  evidence  ia  due  time  by  the  use  of  proper  means, 
and  this  presumption  can  only  be  rebutted  by  a  satisf aetor^^ 
showing  to  the  contrary,  particularly  stating  the  means  em- 
ployed," As  sustaining  this  principle  we  cite  the  following 
cases:  Baker  v.  Joseph  (1860),  16  Cal.  173;  Wynne  v.  New- 
man's Admr.  (1881),  75  Va.  811,  817;  Wallace  v.  Tumlin  & 
StegaU  (1871),  42  Ga.  462;  Holler  v.  Cole  (1874),  49  Cal. 
250;  Moore  v.  Philadelphia  Bank  (1819),  5  S.  &  R.  40; 
People  V.  Sxitton  (1887),  73  Cal.  243, 15  Pac.  86;  EeisUng  v. 
ReadU  (1891),  1  Ind.  App.  240.       * 

As  bearing  upon  the  question  of  diligence,  the  complaint 
in  this  cose  shows  that  Fred  Lubbe,  the  witness  by  whom 
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appellant  states  it  is  able  to  prove  the  facts  upon  which  it 
relies  for  a  new  trial,  left  for  parts  unknown  on  Au^^ust  8, 
1907 ;  that  he  was  a  defaulter  and  a  fugitive  from  justice, 
and  that  his  whereabouts  was  unknown  until  he  was  ar- 
rested on  April  28,  1908,  at  Los  Angeles,  California;  that 
from  the  time  he  left  until  the  time  of  his  arrest,  the  officers 
of  appellant  bank,  by  means  of  detectives  and  police  depart- 
ments, diligently  prosecuted  a  search  for  him  in  all  parts  of 
the  world.  These  averments  show  sufficient  diligence  on  the 
part  of  appellant  prior  to  the  date  of  Lubbe's  arrest  on  April 
28,  1908,  but*  no  facts  are  alleged  showing  any  diligence 
whatever  after  that  time. 

The  complaint  does  not  show  the  date  upon  which  the 
trial  took  place.  The  averment  of  the  complaint  is  ^'that 
said  cause  came  on  for  trial  in  said  Dearborn  Circuit  Court 

on  the  —  day  of ^  1908,  and  was  consolidated  with 

eause  number  3,621  in  said  court  by  agreement  of  parties." 
The  complaint  shows  that  the  evidence  was  heard  and  a 
judgment  rendered,  but  is  silent  as  to  the  date  upon  which 
this  occurred.  Prom  these  averments  the  court  cannot  de- 
termine what  time  in  the  year  of  1908  the  case  was  tried. 
Prom  aught  that  appears  from  the  complaint,  this  trial  may 
have  occurred  after  the  arrest  of  Lubbe  on  April  28,  1908. 
There  is  no  averment  in  the  complaint  that  the  officers  of 
appellant  bank  did  not  know  of  the  arrest  as  soon  as  it  oc- 
curred. They  were  in  a  position  to  know  the  connection 
which  Lubbe  had  with  the  bank  at  the  time  the  loan  was 
made,  and  to  know  that  his  connection  with  the  transaction 
was  such  as  would,  in  all  probability,  enable  him  to  know 
the  facts  pertaining  to  the  execution  of  the  notes.  This  being 
true,  due  diligence  on  the  part  of  appellant  required  that  its 
officers  should  place  themselves  in  communication  with  Lubbe 
as  soon  as  they  learned  of  his  arrest.  If  the  case  had  not 
been  tried  at  that  time,  they  should  have  taken  his  deposi- 
tion, and  produced  it  at  the  trial ;  but  if  the  case  had  been 
tried,  and  the  term  at  which  the  trial  occurred  had  not  ex- 
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pired,  they  should  have  procured  his  afSdavit  and  made  use 
of  it  in  an  application  for  a  new  trial  during  the  term.  If 
the  case  had  been  tried  at  a  term  of  court  which  had  expired 
before  the  officers  of  appellant  bank  learned  of  the  arrest  of 
Lnbbe,  this  fact  should  be  averred  in  the  complaint.  The 
complaint  avers  that  the  officers  of  the  bank  did  not  learn 
from  Lubbe  the  details  concerning  the  Mulford  loan  until 
August  31,  1908,  which  was  more  than  three  months  after 
his  arrest.  No  facts  are  averred  showing  that  they  made 
any  effort  during  that  time  to  ascertain  what  he  knew  in 
reference  to  the  transaction,  and  no  excuse  is' shown  by  the 
complaint  for  the  failure  to  make  such  investigation. 

The  complaint  fails  to  show  such  diligence  on  the  part  of 
appellant  as  the  law  requires.  The  court  correctly  sustained 
the  demurrer  to  the  complaint    Judgment  affirmed. 


Leventhal  v.  Crampton. 

[No.  730.    Filed  June  20,  1911.] 

1.  Pleaoino. — Amendment — Effect^  on  Appeal. — A  pleading  that 
goes  out  of  the  record  by  reason  of  its  amendment  cannot  be  con- 
sidered for  any  purpose  on  appeal,    p.  94. 

2.  Appeal.  —  Briefs. — OmisHons. — Ansvoer, — Demurrer. — No  ques- 
tion Is  presented,  on  appeal,  as  to  the  sufficiency  of  an  answer 
to  which  a  demurrer  was  sustained,  where  neither  the  answer 
nor  the  demurrer,  or  the  substance  of  either,  was  set  out  in  ap- 
pellant's brief,    p.  94. 

3.  Appeal. — Assignment  of  Errors. — Exclusion  of  Evidence. — Neto 
Trial, — The  exclusion  of  evidence  must  be  made  a  ground  for  a 
new  trial  in  order  to  present  any  question  thereon  on  appeal, 
and  cannot  be  assigned  independently,    p.  94. 

4.  Appeal. — Briefs. — Waiver. — Appellant's  failure  to  set  out  his 
motion  for  a  new  trial  in  his  brief,  on  appeal,  constitutes  a 
waiver  of  any  question  thereon,  the  court  being  under  no  duty 
to  search  the  record  for  errors,    p.  95. 

5.  Trial. — Exclusion  of  Evidence. — Offer.— To  save  any  question 
on  the  exclusion  of  evidence,  the  offer  of  proof  must  precede  tiie 
ruling  upon  the  objections  tb^eto.    p.  96. 
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e.  Appeal.— Fa««re  to  Point  out  JSrror.— Appellant's  failure  to 
point  out  how  he  was  prejudiced  by  a  ruling  of  the  court  con- 
stitutes a  waiver  of  the  alleged  error,    p.  95. 

From  Superior  Court  of  Vigo  County;  John  E,  Cox, 
Judge. 

Action  by  Harry  C.  Crampton  against  Isaac  Leventhal. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

H.  J.  Baker,  Charles  S.  Batt  and  Hughes  &  Caldwell,  for 
appellant. 
Josiah  T.  Walker,  for  appellee. 

Adams,  J. — Action  by  appellee  against  appellant  to  col- 
lect a  commission  alleged  to  be  due  to  appellee,  as  a  broker, 
in  procuring  the  exchange  of  a  stock  of  goods,  belonging  to 
appellant,  for  certain  real  estate. 

Under  the  head  of  **What  the  Issues  Were,**  appellant  in 
his  brief  makes  the  following  statement:  **The  complaint 
was  in  one  paragraph,  and  alleged  that  appellee  was  a 
broker ;  that  he  had  been  employed  by  appellant  to  procure 
for  him  a  trade  for  a  stock  of  goods  belonging  to  appellant ; 
that  he  did  much  work  in  securing  one  willing  to  trade  for 
said  stock,  that  he  brought  to  appellant  Albert  C.  Barley, 
with  whom  appellant  entered  into  a  written  contract  to 
trade  said  stock  of  goods,  and  that  appellee's  services  were 
reasonably  worth  $400.  Appellant  answered  in  two  para- 
graphs. The  first  was  a  general  denial,  and  the  second  al- 
leged fraud  and  misrepresentation  on  the  part  of  appellee 
in  procuring  appellant  to  enter  into  the  contract  with  Al- 
bert C.  Barley.  A  demurrer  was  sustained  to  said  second 
paragraph  of  answer,  and  it  was  amended  and  refiled.  A 
demurrer  was  sustained  to  said  amended  second  paragraph 
of  answer,  and  it  was  again  amended  and  refiled,  to  which 
amended  second  paragraph  of  answer  a  demurrer  was  sus- 
tained. The  cause  was  then  submitted  to  a  jury  for  trial, 
and  judgment  was  rendered  against  appellant  for  $315  and 
costs. 
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In  addition  to  the  statement  just  quoted,  appellant's  brief, 
by  way  of  recital,  shows  that  a  number  of  instructions  were 
tendered  by  appellee  and  given  by  the  court,  and  that  four 
instructions  were  tendered  by  appellant  and  refused  by  the 
court ;  that  appellant  filed  a  motion  and  reasons  for  a  new 
trial,  which  motion  was  overruled  by  the  court,  and  time  was 
given  in  which  to  file  a  bill  of  exceptions.  No  further  state- 
ment of  the  record  appears  in  appellant's  brief. 

The  errors  assigned  and  relied  upon  for  reversal  are  as 
follows:  The  court  erred  (1)  in  sustaining  appellee's  de- 
murrer to  appellant's  second  paragraph  of  answer;  (2)  in 
sustaining  the  demurrer  to  appellant's  second  paragraph  of 
amended  answer;  (3)  in  sustaining  the  demurrer  to  appel- 
lant's further  amended  second  paragraph  of  answer;  (4)  in 
refusing  to  permit  appellant  to  prove  under  his  general  de- 
nial all  the  terms  of  the  contract  between  appellant  and  ap- 
pellee; (5)  in  overruling  appellant's  motion  for  a  new  trial. 

The  error  predicated  upon  the  sustaining  of  the  demurrer 

to  the  second  paragraph  of  answer  evidently  relates  to  the 

demurrer  to  said  paragraph  as  finally  amended.    A 

1.  pleading  that  goes  out  of  the  record  by  reason  of 
its  amendment  cannot  be  considered  for  any  purpose 

on  appeal.    Neither  this  paragraph  of  answer  as  amended, 
nor  the  demurrer  thereto,  or  the  substance  of  either, 

2.  is  set  out  or  argued  in  appellant's  brief.    This  specifi- 
cation  of  error  must  therefore  be  deemed  to  be  waived 

under  the  rules  of  this  court. 

The  fourth  specification  of  error  —  that  the  court  erred 

in  refusing  to  permit  appellant  to  make  certain  proof  on 

the  trial  —  does  not  constitute  ground  for  an  inde- 

3.  pendent  assignment  of  error.    Errors  of  law  occur- 
ring at  the  trial  must  be  included  in  the  motion  for 

a  new  trial. 

The  fifth  specification  of  error  is  not  available,  for  the 
reason  that  neither  the  motion  for  a  new  trial  nor  the  sub- 
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stance  thereof  is  set  out  in  appellant's  brief.    In  argu- 

4.  ment,  however,  appellant's  counsel  say  that  they  prof- 
fered certain  material  evidence  by  competent  wit- 
nesses^ and  that  the  court  refused  to  permit  such  evidence 
to  be  introduced,  which  refusal  was  assigned  as  one  of  the 
reasons  for  a  new  trial.  While  we  are  not  required  to  search 
the  record  for  errors  to  reverse  a  case,  which  appellant  has 
not  pointed  out,  we  have  in  this  case  examined  the  record, 

and  find  that  in  each  instance  the  offer  to  prove  was 

5.  made  after  the  court  had  ruled  upon  the  objections 
made  to  the  several  questions  propounded,  and  no 

ruling  appears  on  such  offers  to  prove.  Under  repeated 
decisions,  no  question  is  presented  by  a  record  of  this  kind. 
Ounder  v.  Tibbits  (1899),  153  Ind.  591;  Standisk  v.  Bridge- 
water  (1902),  159  Ind.  386;  Shenkenberger  v.  State  (1900), 
154  Ind.  630;  Siple  v.  State  (1900),  154  Ind.  647;  Whitney 
V.  State  (1900),  154  Ind.  573;  Wilson  v.  Carrico  (1900),  155 
Ind.  570;  Mark  v.  North  (1900),  155  Ind.  575;  State,  ex  rel, 
v.  Cox  (1900),  155  Ind.  593;  Chicago,  etc.,  B.  Co.  v.  Linn 
(1902),  30  Ind.  App.  88;  Farmers,  etc.,  Ins.  Co.  v.  Yetter 
(1902),  30  Ind.  App.  187. 

Counsel,  in  argument,  state  that  certain  instructions  ten- 
dered by  appellee  were  refused  by  the  court,  but 

6.  how  appellant  could  be  injured  by  such  refusal  is  not 
disclosed.    There  was  clearly  no  error  in  overruling 

the  motion  for  a  new  trial. 

As  this  is  the  only  question  presented  by  the  brief,  the 
judgment  is  afi^med. 
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Halsteao  et  al.  v.  Vandalia  Railroad  Company. 

[No.  7^5.    Filed  June  20,  1911.] 

1.  Afpeai.. — Assignments  of  Error s^ — Joint, — Several, — Husband 
and  Wife, — Where  a  landowner  and  his  wife  jointly  and  sever- 
ally assign  errors,  on  appeal,  in  a  condemnation  case,  whether 
such  Joint  assignment  and  the  wife*s  separate  assignment  present 
any  question  will  not  be  determined  where  the  landowner's  sep- 
arate assignment  presents  all  the  questions,    p.  98. 

2.  Emineitt  Domain.  —  Railroads,  —  Damages, — Instructions. — In 
an  action  for  the  appropriation  by  a  railroad  company  of  a  tract 
of  land  including  a  house,  an  instruction  that  '^evidence  has  been 
permitted  ♦  ♦  ♦  as  to  the  value  of  the  walls  and  foundation 
of  the  building  ♦  ♦  »  and  the  value  of  other  separate  parts 
of  said  building,  and  also  of  a  well  on  the  land,"  and  that  "the 
real  question  ♦  ♦  ♦  is  the  fair  market  value  of  the  im- 
provements taken  as  a  whole,  and  as  they  existed  on  the  real 
estate  appropriated"  on  the  day  of  the  filing  of  the  instrument 
of  appropriation,  is  not  prejudicial,  where  the  case  was  tried, 
and  evidence  admitted,  on  the  theory  that  the  damage  should 
cover  the  depreciation  in  value  of  the  land  and  improvements,  and 
where  another  instruction  was  given  stating  that  "the  measure 
of  damages  is  the  difference  in  the  value  of  the  real  estate  at 
the  time  of  the  appropriation,  and  the  value  of  the  residue  after' 
the  strip  is  taken  under  the  appropriation  proceedings,"  and  that 
"the  words  'real  estate'  include  both  the  land  and  the  improve- 
ments thereon."    p.  98. 

3.  Eminent  Domain. — Damages, — Instruction, — ** Should"  Consider 
Evidence, — In  an  eminent  domain  proceeding,  an  Instruction  that 
the  jury  "should"  consider  the  evidence  of  the  amount  paid  by 
the  defendant  for  the  real  estate  in  question,  along  with  all  the 
other  evidence  in  the  case,  in  determining  the  damages,  is  not 
erroneous,  since  it  is  the  duty  of  the  jury  to  consider  all  the 
evidence  and  give  each  particular  part  thereof  the  weight  it 
deserves,    p.  99. 

4.  Eminent  Domain. — Damages. — Specific  Future  Use, — In  an  em- 
inent domain  case,  an  instnictlon  that  opinions  of  witnesses  as 
to  the  damages  sustained,  based  upon  the  value  of  the  property 
to  the  defendants  for  an  intended  specific  future  use  "should  be 
disregarded  so  far  as  [they  are]  so  based  upon  the  value  for  an 
intended  specific  future  use,*'  is  correct,    p.  100. 

6.  ETminent  Domain.  —  Evidence.  —  Appraisers^  Report, — InstruO' 
Hon  Curing  Erroneous  Admission  of, — In  an  eminent  domain 
proceeding,  an  appeal  to  the  circuit  court  compels  a  trial  of  the 
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case  de  novo,  and  the  admission  of  evid^ice  showing  the  amount 
of  the  assessment  of  damages  by  the  appraisers  is  erroneous,  but 
an  Instruction  that  the  cause  is  on  trial  de  novo  regardless  of 
such  appraisement,  that  the  Jury  has  nothing  to  do  with  such 
appraisement,  and  that  "it  is  not  even  evidence  of  any  character 
•  ♦  •  and  [the  Jury]  should  not  consider  it  at  all,"  cures 
such  error,  especially  where  the  evidence  shows  that  substantial 
justice  has  been  done.    p.  100. 

From  the  Putnam  Circuit  Court;  Thomas  T,  Moore,  Spe- 
cial Judge. 

Action  by  the  Vandatia  Railroad  Company  against  James 
N.  Halstead  and  another.  From  a  judgment  for  defend- 
ants, they  appeal.    Affirmed. 

O.  S.  Payne,  for  appellants. 

O.  A.  Knight,  John  H,  James,  McNutt,  McNutt  dh  Wal- 
lace and  John  O.  Williams,  for  appellees. 

Ibach,  J. — This  is  an  action  and  statutory  proceeding  by 
the  Vandalia  Rfiilroad  Company  to  condemn  and  appropri- 
at^e  for  a  right  of  way  for  steam  railroad  purposes  a  part  of 
a  tract  of  land  in  the  city  of  Brazil,  Indiana,  owned  by  ap- 
pellant James  N.  Halstead. 

The  complaint  asked  for  the  appointment  of  appraisers  to 
assess  the  damages,  and,  after  an  answer  was  filed  a  hearing 
was  had  and  appraisers  were  appointed,  who  filed  their  re- 
port, assessing  damages  to  appellant  Halstead  in  the  sum  of 
$3,100.  Appellee  filed  exceptions  to  the  assessment,  on  the 
ground  of  excessive  damages,  and  prayed  that  the  amount 
of  damages  be  determined  and  assessed  as  in  a  civil  action 
in  the  manner  and  form  provided  for  by  law,  and  upon  issues 
thus  formed,  the  cause  was  submitted  to  the  jury,  who  found 
for  appellant  Halstead,  and  assessed  his  damages  at  $2,100. 

The  errors  relied  on  for  reversal  are  five  in  number,  and 
arise  out  of  the  overruling  of  the  motion  for  a  new  trial. 
They  are  the  giving  of  instructions  seven,  twelve  and  fif- 
teen, tendered  by  plaintiff,  and  the  admission  in  evidence 
Vol.  48—7 
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of  certain  testimony  of  R.  S.  Ilill  and  Conrad  Dierdorf,  who 
were  among  the  appraisers  of  damages. 

Appellee  claims  that  the  joint  assignments  of  error  by 

appellants  James  N.  Halstead  and  Hattie  B.  Halstead,  and 

the  separate  assignments  of  error  by  appellant  Hattie 

1.  B.  Halstead,  raise  no  question.    It  is  unnecessary  for 
us  to  decide  this,  as  the  separate  assignments  by  ap- 
pellant James  N.  IlaJstead  fully  present  the  errors  relied 
upon  for  reversal. 

Instruction  fifteen  is  in  the  following  words:    ** Evidence 

has  been  permitted  to  go  before  you  as  to  the  value  of  the 

walls  and  foundation  of  the  building  in  controversy 

2.  in  this  case,  and  the  value  of  other  separate  parts  of 
said  building,  and  also  of  a  well  on  the  land  appro- 
priated by  the  plaintiff.  This  evidence  has  been  permitted 
in  order  that  you  may  arrive  at  a  just  and  fair  market  value 
of  the  whole  of  the  improvements  on  said  real  estate,  and 
for  no  other  purpose.  The  real  question  for  your  considera- 
tion is  the  fair  market  value  of  the  improvements  taken  as 
a  whole,  and  as  they  existed  on  the  real  estate  appropriated 
on  August  4,  1906." 

Objection  is  made  to  the  last  clause  of  this  instruction,  on 
the  ground  that  it  informs  the  jury  that  the  only  element 
it  is  to  consider  in  awarding  damages  is  the  value  of  the 
improvements;  that  in  assessing  the  damages  it  should  not 
allow  for  the  value  of  the  land  taken,  as  well  as  of  the  im- 
provements ;  and  that  it  withdraws  from  consideration,  as  an 
element  of  damage  sustained,  the  value  of  the  land.  We  do 
not  think  this  objection  tenable.  The  case  was  tried  on  the 
theory  that  appellants  were  entitled  to  recover  for  the  value 
of  the  land  and  of  the  improvements.  Almost  every  witness 
in  his  testimony  fixed  a  separate  value  on  the  land  and  the 
improvements,  and  in  instruction  two,  given  by  the  court  on 
its  own  motion,  the  jury  was  correctly  informed  "that  the 
measure  of  damages  is  the  difference  in  the  value  of  the  real 
estate  at  the  time  of  the  appropriation,  and  the  value  of  the 
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r&ddue  after  the  strip  is  taken  under  the  appropriation  pro- 
ceedings. The  words  *real  estate'  include  both  the  land  and 
the  improTements  thereon.'* 

Though  instruction  fifteen  is  not  very  clearly  expressed, 
it  seems  to  us  to  mean,  and  we  believe  that  such  would  be 
the  meaning  placed  upon  it  by  ordinary  men  of  fair  intelli- 
gence, that  the  jury  was  permitted  to  consider  the  value  of 
the  improvements  taken  separately,  for  the  purpose  of  en- 
abling it  to  find  the  fair  market  value  thereof,  considered  as 
a  whole,  not  for  the  purpose  of  determining  the  entire  dam- 
age, but  of  determining  one  element  of  that  damage,  namely, 
the  value  of  the  improvements.  The  instruction  was  clearly 
applicable  to  the  evidence,  and  though  not  complete  in 
itself,  when  taken  in  connection  with  the  other  instructions 
given  it  cannot  be  held  to  have  misled  the  jury  and  harmed 
appellants. 

Instruction  seven  is  as  follows:  *' Evidence  has  been  intro- 
duced in  this  case  of  the  amount  paid  by  defendants  for  the 
real  estate,  a  part  of  which  has  been  condemned  by 

3.  the  plaintiff.  You  should  consider  such  evidence  of 
the  purchase  price  paid  by  the  defendants  in  con- 
nection with  all  the  other  evidence  in  the  case  in  determining 
the  market  value  of  the  property  condemned." 

This  instruction  is  objected  to  as  peremptory,  because,  by 
the  use  of  the  word ' '  should, ' '  instead  of  * '  may  "  or  * '  might, ' ' 
it  orders  the  jury  to  ccmsider  certain  evidence  which  appel- 
lants claim  they  were  at  liberty  to  consider,  but  not  bound 
so  to  do;  and  further,  as  singling  out  particular  evidence 
for  comment.  Evidence  was  introduced  of  the  purchase 
price  paid  by  appellants  for  the  property  shortly  before  the 
condemnation.  This  evidence  was  proper,  and  th^  jury  was 
told  that  it  should  consider  such  evidence  in  connection  with 
all  the  evidence  in  the  case.  In  telling  the  jury  that  it 
should  consider  the  evidence,  the  judge  announced  only  the 
duty  which  it  was  bound  to  perform,  and  as  he  did  not  com- 
ment on  the  weight  to  be  given  the  evidence,  he  committed 
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no  error  in  giving  the  instruction.  It  is  always  the  duty  of 
a  jury  trying  a  cause  to  take  into  consideration  all  the  evi- 
dence introduced,  and  it  is  not  error  for  the  court  so  to  in- 
struct, but  what  weight  is  to  be  given  any  particular  part  is 
entirely  for  the  jury.  Deal  v.  State  (1895),  140  Ind.  354, 
368. 

Instruction  twelve  is  as  follows:  *'And  if  the  jury  finds 
from  any  evidence  that  any  witness  who  has  given  his  opin- 
ion as  to  the  market  value  of  the  property  taken,  has 
4.    based  such  opinion  in  part  upon  the  value  of  such 
property  to  the  defendants  for  an  intended  specific 
future  use,  such  opinion  should  be  disregarded  so  far  as  it 
is  so  based  upon  the  value  for  an  intended  specific  future 


use.'* 


This  instruction  was  correct.  Evidence  had  been  given  of 
the  value  of  the  property  for  an  ice-plant,  for  which  pur- 
pose appellant  Halstead  said  he  intended  using  it.  The  jury 
was  correctly  advised  by  the  court's  instruction  eight  that 
the  availability  of  the  property  for  other  uses  than  those  to 
which  the  land  is  actually  applied,  so  far  as  it  may  be  shown 
in  evidence,  and  the  uses  for  which  the  property  is  suitable, 
and  to  which  it  is  adapted,  may  be  taken  into  consideration. 
But  inquiry  as  to  damages  cannot  go  into  an  intended  spe- 
cific future  use,  such  a  field  of  damages  being  held  to  be 
speculative.    Ooodwine  v.  Evans  (1893),  134  Ind.  262. 

In  2  Lewis,  Eminent  Domain  (3d  ed.)  §709,  the  rule  is 
announced  as  follows:  '* Proof  must  be  limited  to  showing 
the  present  condition  of  the  property  and  the  uses  to  which 
it  is  naturally  adapted.  It  is  not  competent  for  the  owner 
to  show  to  what  use  he  intended  to  put  the  property,  nor 
what  •plans  he  had  for  its  improvement,  nor  the  probable 
future  use  of  the  property.  Nothing  can  be  allowed  for 
damages  to  an  intended  use."    This  appears  to  be  the  rule 

recognized  by  our  own  Supreme  Court. 
5.        Objection  is  made  to  the  admission  in  evidence  of 

the  testimony  of  the  witnesses  Hill  and  Dierdorf , 


MAY  TERM,  1911.  101 

Halstead  v.  Vandalla  R.  Co. — 48  Ind.  App.  96. 

hereafter  set  forth,  on  the  ground  that  it  brings  in  evidence 
before  the  juiy  the  appraisers'  report. 

Cross-examination  of  R.  S.  Hill  is  as  follows:  '*Q.  Did 
Mr.  Halstead  make  any  statement  to  you  on  that  occasion 
about  what  he  would  do  or  was  willing  to  do  in  regard  to 
that  property  ?  A.  He  did.  Q.  Tell  the  jury  what  it  was. 
A.  He  said  that  the  salvage,  he  thought,  he  would  give — 
that  he  would  give  $1,350.  Q.  For  whatt  A.  For  the 
salvage  in  that  building  when  it  was  torn  down.  Q.  Did 
you  take  that  into  consideration  in  forming  your  opinion  as 
to  the  value  of  the  property,  and  what  it  ought  to  be  t  A. 
My  judgment  was  that  the  salvage  was  worth  $1,000,  and  I 
made  that  part  of  the  estimate.  Q.  You  gave  it  credit  that 
far  ?  A.  For  the  amount  of  $1,000.  Q.  You  say  now  that 
your  value  of  that  building  is  how  much  ?  What  do  you  say 
the  value  is  on  the  building  alone  t  A.  I  said  the  value  of 
the  building  and  the  ground  was  $4,000,  and  then  I  deducted 
from  that  $1,000  for  the  salvage,  or  the  value  of  the  ma- 
terial in  the  building,  which  left  $3,000.  Q.  As  a  matter  of 
fact  you  made  an  appraisement  different  from  that,  didn't 
you?  A.  Yes,  sir,  our  appraisement  was —  Q.  $3,100? 
A.  That  was  done  in  reconciling —  Q.  $2,400  for  the  build- 
ing and  $700  for  the  ground  ?  A.  If  you  will  allow  me  to  ex- 
plain the  matter — ^I  haven't  got  the  figures.  [Here^  in  an- 
swer to  questions,  witness  identified  his  signature  to  a  paper 
not  named  in  the  record,  apparently  the  appraisers'  report.] 
Q.  And  here  it  is  stated  that  the  value  of  the  above- 
described  piece  of  land  on  August  4,  1906,  was  $3,100.  I 
will  ask  you,  Mr.  Hill,  to  tell  the  jury  whether  you  remember 
what  valuation  you  put  on  this  building  in  your  report.  A. 
I  don't  remember  the  detail — I  remember  the  aggregate  was 
$3,100.*' 

The  following  is  the  redirect  examination  of  Conrad  Dier- 
dorf :  "Q.  Tell  the  jury  whether  Mr.  Halstead  made  any 
statement  to  you,  representing  what  he  would  pay  for  the 
salvage  of  the  building  to  the  railroad  company,  when  you 
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were  making  this  examination  1  A.  He  did.  Q.  Tell  the 
jury  what  statement  he  made  to  you.  A.  He  told  me  that 
he  would  give  $1,200  for  that  building  and  take  it  away  and 
tear  it  down  for  the  material  that  was  in  it,  and  take  it,  and 
give  the  company  that  much  for  it. ' ' 

The  entire  purpose  of  the  exception  to  the  award  was 
to  obtain  a  reconsideration  of  the  identical  question  sub- 
mitted to  and  determined  by  the  appraisers  chosen  for  the 
purpose  of  fixing  the  damages  to  appellants  caused  by  the 
taking  of  the  land  and  improvements  by  appellee.  The  case, 
therefore,  was  to  be  tried  de  novo,  and  the  award  of  dam- 
ages, as  made  by  such  appraisers,  and  included  in  their  re- 
port, could  not  be  considered  as  competent  evidence  of  the 
proper  amount  of  damages  sustained  by  appellants.  This 
rule  is  well  recognized  by  the  courts  of  this  State.  Trittipo 
V.  Beaver  (1900),  155  Ind.  652,  and  numerous  cases  cited. 
The  jury  in  such  cases  has  but  one  duty  to  perform,  and  that 
is  to  assess  the  damages  the  defendant  will  sustain  by  the 
appropriation  of  his  land  to  public  use,  and  has  no  more 
right  to  know  what  the  report  or  assessment  of  damages  of 
the  appraisers  was,  or  the  reasons  which  influenced  that  as- 
sessment, than  any  jury  in  any  case  has  to  know  what  the 
verdict  of  a  previous  jury  was  in  the  same  case,  or  the 
method  by  which  that  previous  jury  arrived  at  its  verdict. 
On  exception  to  the  award  and  trial  de  novo,  the  report 
appealed  from  is  not  evidence  as  to  the  amount  of  damages. 
2  Lewis,  Eminent  Domain  (3d  ed.)  §669;  Missouri  Pac.  R, 
Co.  V.  Roberts  (1905),  187  Mo.  309,  86  S.  W.  91. 

Though  in  the  present  case  the  appraisers'  report  was  not 
admitted  in  evidence,  the  amount  of  the  appraisement  and 
some  of  the  reasons  influencing  the  fixing  of  that  amount 
were  brought  in  by  the  testimony  of  the  appraisers,  and  this 
was  error.  However,  this  evidence  was  brought  out  by  ques- 
tions which  were  allowed,  as  the  court  informed  counsel  and 
the  jury  at  the  time,  for  the  purpose  of  fixing  the  basis  upon 
which  the  witnesses  fixed  their  judgment  of  the  value  of  the 
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property.  The  court's  instructions  two  and  three,  given  of 
its  own  motion,  are  as  follows:  **Said  cause  is  before  this 
court  for  issue,  trial  and  judgment,  de  novo,  regardless  of 
said  appraisement,  for  the  purpose  of  litigating  the  question 
of  the  just  compensation  due  said  defendants  for  said  appro- 
priation of  said  property,  as  asked  in  said  complaint.  You 
have  nothing  whatever  to  do  with  the  action  of  the  court  in 
having  heretofore  appointed  appraisers  in  this  matter. 
Under  the  provisions  of  the  statute  of  the  State,  in  reference 
to  condemnation  proceedings,  this  cause  is  tried  by  you  as 
though  no  such  appraisers  and  viewers  had  been  appointed. 
You  have  nothing  to  do  with  their  appraisement^  and  you 
are  not  at  liberty  to  take  into  consideration  any  appraise- 
ment that  may  have  been  made  at  that  time.  It  is  not  even 
evidence  of  any  character,  and  is  not  before  you,  and  you 
should  not  consider  it  at  all." 

The  effect  of  these  instructions  was  to  withdraw  the  evi- 
dence from  the  consideration  of  the  jury,  and  we  shall  pre- 
sume that  the  jury  was  guided  by  them,  in  the  absence  of 
hny  showing  to  the  contrary.  An  instruction  to  disregard 
evidence  will,  as  a  general  rule,  cure  the  error  committed  by 
the  court  in  admitting  it.  Elliott,  App.  Proc.  §701 ;  Citizens 
St.  B.  Co.  V.  Spahr  (1893),  7  Ind-  App.  23;  Taylor  v. 
Wootan  (1891),  1  Ind.  App.  188,  50  Am.  St.  200. 

This  court  will  not  reverse  a  cause  where  the  error  com- 
mitted has  been  harmless  to  the  one  complaining.  Such 
seems  to  be  the  case  here,  and  the  verdict  seems  right  on  the 
evidence.  It  was  shown  that  shortly  before  the  condemna- 
tion, appellant  Halstead  had  bought  two-thirds  of  the  entire 
property  for  a  consideration  which  he  testifies  to  as  in  fact 
$1,000,  the  amount  named  in  the  deed,  but  the  vendor  testi- 
fied that  the  true  consideration  was  $400.  Nine  years  pre- 
viously, said  appellant  had  bought  one-third  of  the  property 
for  $350,  and  during  the  period  while  he  owned  one-third, 
the  building  had  been  rented  for  about  three  year%  and  had 
returned  in  rentals  scarcely  more  than  the  amount  of  the 


104  A??fiLLAf E  COURT  OJ^  INDIANA, 

^ . 

Leonard  r.  City  of  Terre  Haute — 48  Ind.  App.  104. 

taxes.  About  one-third  of  the  entire  tract,  including  the 
building,  was  taken  in  this  proceeding.  The  building,  a 
three-stoiy  brick,  forty  by  sixty  feet,  had  been  standing 
about  forty  years,  and  was  in  bad  repair.  The  values  placed 
upon  the  property  taken  varied  from  $9,000,  by  appellant, 
to  $700,  by  others,  and  some  of  the  higher  estimates,  as 
brought  out  by  testimony,  were  based  on  the  value  of  new 
material  required  to  construct  a  similar  building.  There 
was  varying  testimony  as  to  the  value  of  a  well  which  was 
situated  on  the  land  taken.  Prom  all  the  evidence,  the  re- 
sult arrived  at  by  the  jury  seems  to  be  a  fair  valuation. 

The  error  in  admitting  the  testimony  in  regard  to  the 
appraisers*  report  seeming  to  have  been  harmless  to  appel- 
lant, the  judgment  is  affirmed. 


Leonard  v.  City  of  Terre  Haute. 

[No.  7^42.    Filed  February  3,  1911.    Rehearing  denied  June 

20,  1911.] 

1.  Municipal  Cobpobations. — Officers, — Fire  Chief. — Removal. — 
Under  §8781  Burns  1908,  Acts  1905  p.  219,  §160,  providing  that 
"every  member  of  the  fire  and  police  forces,  and  all  other  ap- 
pointees of  the  commissioners  of  public  safety,  shall  hold  office 
until  they  are  removed  by  the  board**  and  that  "they  may  be 
removed  for  any  cause  other  than  politics,"  after  a  hearing  upon 
preferred  charges,  a  fire  chief  of  a  city  of  the  third  class  cannot 
be  removed  for  political  reasons,    p.  110. 

2.  Municipal  Cobporations. — Officers. — Fire  Chief. — ^Under  §8780 
Burns  1908,  Acts  1905  p.  219,  §159,  providing  that  the  board  of 
public  safety  "shall  appoint  ♦  ♦  ♦  a  chief  of  the  fire  force 
and  all  other  officers,  members  and  employes  of  such  fire"  force, 
such  chief  is  a  public  officer  and  can  be  discharged  from  such 
office  only  as  the  statute  directs,    p.  110. 

3.  Municipal  Cobpobations.  —  Firemen.  —  Fire  Chief. — Salary. — 
Complaint. — ^A  complaint  in  two  paragraphs,  the  first  of  which 
alleges  that  the  plaintiff  was  fire  chief  of  defendant  city  of  the 
third  class,  that  the  board  of  safety  discharged  him  for  political 
reasons  only,  and  that  a  certain  sum  Is  due  to  him  as  salary, 
the  second,  alleging  that  he  had  been  a  member  of  the  fire  force 
for  twenty  years  and  had  never  been  dismissed  and  that  there 
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was  due  to  him  a  certain  sum,  Is  sufficient,  such  discharge  being 
void,  such  complaint  entitling  plaintiff  to  recover  upon  one  para- 
graph but  not  upon  both.    pp.  110, 114. 

4.  Officebs. — De  Facto.— ^De  Jure. — Salaries, — Quo  Warranto, — 
Where  a  de  facto  officer  Is  In  possession  and  performing  the 
duties  of  an  office,  the  de  jure  officer,  to  recover  the  salary, 
must  first  establish  his  right  to  such  office  by  a  quo  warranto 
proceeding,    p.  112. 

5.  Municipal  Cobpobahons. — Fire  Chief. — Salary. — Answer. — In 
an  action  by  a  chief  of  the  fire  department  of  a  city  of  the  third 
class  for  salary  as  chief  and  also  as  a  fireman,  answers  alleging 
that  the  plaintiff  surrendered  and  abandoned  the  position  as 
fire  chief  and  as  a  fireman  are  sufficient  on  demurrer,  since  they 
constitute  argumentative  denials,    p.  114. 

6.  Officebs. — Salary. — Performance  of  Duty. — The  salary  of  an 
official  position  l)eIongs  to  the  officer  as  an  Incident  to  the  office 
and  does  not  depend  upcHi  the  i)erformance  of  the  duties  of 
such  office,    p.  114. 

7.  Municipal  Cobpobations. — Firemen. — Salary. — Performance  of 
Duty. — ^The  statute  malces  provision  for  the  appointment,  com- 
pensation and  removal  of  city  firemen,  and  since  their  duties  are 
of  a  public  nature  they  are  so  far  official  that  either  a  chief  or  a 
fii'eman  is  entitled  to  his  salary  as  an  incident  to  the  position, 
whether  he  performs  the  duties  of  such  position  or  not    p.  114. 

8.  Pleading. — Rulings. — When  Harmless. — Error  In  overruling  a 
demurrer  to  a  paragraph  of  answer  Is  harmless,  where  no  evi- 
dence was  introduced  in  support  of  such  answer,    p.  115. 

9.  Municipal  Cobpobations.  —  Firemen.  —  Salaries,  —  Evidence. — 
Evidence  that  the  plaintiff  was  a  fire  chief  In  a  city  of  the  third 
class,  that  the  board  of  safety  appointed  another,  that  plaintiff 
Introduced  the  new  appointee  and  asked  to  be  assigned  to  duty 
under  him  and  that  he  was  never  so  assigned,  does  not  support 
a  verdict  for  defendant,  where  one  paragraph  of  complaint 
alleged  that  plaintiff  was  a  fire  chief  and  that  such  board  dls- 
diarged  him  for  i)olitical  reasons  only,  and  another  alleged  that 
he  was  a  fireman  and  had  never  been  discharged,    p.  115. 

Prom  Parke  Circuit  Court ;  Oould  0.  Rheuby,  Judge. 

Action  by  Elias  P.  Leonard  against  the  City  of  Terre 
Haute.  Prom  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

White  cfe  White  and  R.  B.  Stimson,  for  appellant. 
Frank  3.  Rawley,  Howard  Maxwell,  J.  S.  McFaddin,  Fred 
W,  Snider  and  P.  M.  Foley,  for  appellee. 
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Lairt,  p.  J. — ^Appellant  brought  an  action  in  the  Vigo 
Circuit  Court  against  the  city  of  Terre  Haute.  The  case 
was  taken  on  a  change  of  venue  to  the  Parke  Circuit  Court, 
where  a  trial  was  had,  and  a  judgment  rendered  in  favor  of 
appellee. 

The  complaint  is  in  two  paragraphs,  and,  omitting  the 
formal  parts,  is  as  follows.  **  (1)  Elias  F.  Leonard  com- 
plains of  the  city  of  Terre  Haute,  and  for  cause  of  action 
alleges  that  defendant  is  a  city  of  the  third  class,  and  for 
more  than  twenty  years  has  maintained,  and  still  maintains, 
a  paid  fire  department ;  that  said  city  has  created  and  main- 
tains a  firemen's  pension  fund,  which  fund  is  made  up 
largely  of  money  deducted  from  the  salaries  of  the  membei's 
of  said  fire  department ;  that  on  December  5,  1904,  plaintiff 
was  appointed  by  the  board  of  public  safety  to  the  oflSce  of 
chief  of  said  fire  department,  and  served  in  that  office  until 
September  4,  1906 ;  that  the  salary  of  said  chief  of  said  fire 
department  at  the  time  of  plaintiff's  appointment  to  said 
office  as  aforesaid,  was,  and  ever  since  has  been,  $100  a 
month;  that  out  of  plaintiff's  salary,  as  such  chief,  the  usual 
sums  were  deducted  and  paid  into  said  pension  fund ;  that 
on  September  4,  1906,  the  board  of  public  safety  of  said 
city,  unlawfully  attempted  to  depose  said  plaintiff  from 
said  office  of  chief  of  said  fire  department,  by  an  order  de- 
posing him  from  said  office,  which  order  was  made  without 
a  hearing,  without  any  notice  to  plaintiff,  and  for  political 
reasons  only ;  that  on  account  of  said  unlawful  order  of  said 
board,  and  for  no  other  reason,  defendant  took  plaintiff's 
name  from  the  pay-roll  of  said  fire  department,  and  refused 
and  still  refuses  to  pay  plaintiff  his  salary  as  chief  of  said 
fire  department;  that  the  salary  of  said  office  becomes  due 
and  is  payable  at  the  end  of  each  calendar  month;  that  the 
salary  accruing  to  plaintiff  as  chief  of  said  fire  department 
from  August  31,  1906,  to  December  1,  1906,  is  due  and  un- 
paid, in  the  principal  sum  of  $300,  with  interest  on  the  in- 
stalments thereof  as  they  became  due.     (2)  Eliaa  F.  Leon- 
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ard  complains  of  the  city  of  Terr©  Haute,  and  for  reason  of 
action  alleges  that  the  defendant  is  a  city  of  the  third  class, 
and  for  more  than  twenty  years  has  maintained  and  still 
maintains  a  paid  fire  department ;  that  said  city  has  created 
and  maintains  a  firemen's  pension  fund,  which  fund  is  made 
up  largely  of  money  deducted  from  the  salaries  of  members 
of  said  fire  department ;  that  plaintiff  is  an  expert  fireman, 
and  for  more  than  twenty  years  has  been  and  still  is  a  mem- 
ber of  said  fire  department;  that  the  salary  of  an  expert  fire- 
man in  said  department,  since  June,  1906,  has  been  and 
still  is,  $67.50  a  month,  which  salary  becomes  due  and  is 
payable  at  the  end  of  each  calendar  month ;  that  from  De- 
cember 5, 1904,  to  September  4, 1906,  plaintiff  acted  as  chief 
of  said  fire  department,  at  a  salary  of  $100  a  month;  that 
on  September  4, 1906,  the  board  of  public  safety  of  said  city 
made  an  order  deposing  plaintiff  from  acting  as  chief  of 
said  department,  which  order  was  made  for  political  reasons 
only;  that  no  charge  has  been  made  against  plaintiff  as  a 
member  or  as  chief  of  said  department,  and  no  order  has 
been  made  dismissing  plaintiff  from  said  department;  that 
defendant,  by  reason  of  said  order  of  the  board  of  public 
safety  of  said  city  deposing  plaintiff  from  acting  as  chief  of 
said  fire  department,  and  for  no  other  reason,  has  unlaw- 
fully stricken  plaintiff's  name  from  the  pay  roll  of  said 
department  and  has  refused  and  still  refuses  to  pay  to  plain- 
tiff the  salary  that  has  accrued  to  him  as  an  expert  fireman 
of  said  department  from  December  3,  1906,  which  amounts 
to  $197.75 ;  that  the  sum  now  due  and  unpaid  on  account  of 
said  salary  is  $197  principal,  and  interest  on  the  several 
instalments  of  said  salary  as  they  became  due.  Wherefore, 
plaintiff  demands  judgtnent  against  defendant  for  $350,  and 
far  all  proper  relief." 

To  this  complaint  appellee  filed  three  paragraphs  of  an- 
swer. The  first  was  a  general  denial,  and  the  two  other  par- 
agraphs were  as  follows:  "(2)  Comes  now  the  defendant, 
and  for  further  and  second  answer  to  plaintiff's  complaint 
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says :  That  for  a  long  time  prior  to  September  5, 1904,  plain- 
tiff was  a  member  of  the  fire  department  of  the  city  of  Terre 
Haute;  that  on  September  5,  1904,  he  became  and  was  an 
applicant  for  the  place  of  chief  of  the  fire  department  of 
said  city  of  Terre  Haute,  and  was  by  the  board  of  public 
safety  of  said  city  duly  appointed  to  the  office  of  chief  of 
the  fire  department;  that  on  said  day  said  plaintiff  duly 
qualified  for,  and  took  possession  of,  the  office  of  chief  of 
said  fire  department ;  that  he  continued  as  chief  of  said  fire 
department  until  September  3,  1906,  when  said  plaintiff 
surrendered  and  abandoned  said  office  to  John  Kennedy, 
now  chief  of  said  fire  department,  and  has  not  since  said 
time  acted  as  chief  of  said  fire  department,  nor  attempted 
to  fill  the  office  of  chief  of  said  fire  department.  (3)  Comes 
now  the  defendant,  and  for  further  answer  to  the  second 
paragraph  of  plaintiff *s  complaint  says:  That  for  a  long 
time  prior  to  September  5,  1904,  plaintiff  was  a  member  of 
the  fire  department  of  the  city  of  Terre  Haute;  that  on 
September  5, 1904,  plaintiff  was  duly  appointed  chief  of  the 
fire  department  of  said  city,  and  continued  his  duties  as 
said  chief  until  September  3, 1906,  when  he  surrendered  and 
abandoned  the  office  of  chief  of  said  fire  department,  coid  as 
a  member  of  said  fire  department,  and  has  not  been  a  mem- 
ber of  said  fire  department  since  that  time,  nor  acted  in  the 
capacity  of  a  member  of  said  fire  department  since  said 
time.    Wherefore,  defendant  asks  judgment  for  costs." 

After  the  case  was  venued  to  Parke  county,  appellant  filed 
two  paragraphs  of  supplemental  complaint,  in  the  first  of 
which  he  alleged  that  since  the  filing  of  the  first  paragraph 
of  the  original  complaint,  and  up  to  the  time  of  the  filing  of 
the  supplemental  complaint,  he  had  continued  to  be  chief  of 
the  fire  force  of  the  city  of  Terre  Haute ;  that  as  such  chief 
his  salary  had  continued  to  accrue  since  the  filing  of  the 
complaint ;  that  the  city  refused  to  pay  his  salary  so  accrued, 
and  he  prayed  judgment  for  such  accrued  salary.  The  sec- 
ond paragraph  of  supplemental  complaint  was,  in  substance. 
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the  same  as  the  first,  with  the  exception  that  it  was  alleged 
that  the  salary  that  had  accrued  since  the  filing  of  the  sec- 
ond paragraph  of  complaint  was  the  salary  due  him  as  a 
member  of  the  fire  force  of  said  city. 

Appellee  filed  three  paragraphs  of  answer  to  the  supple- 
mental complaint,  and  each  paragraph  thereof.  The  first 
was  a  general  denial;  the  second  stated,  in  substance,  that 
on  September  3,  1906,  appellant  wholly  abandoned  and  sur- 
rendered the  office  of  chief  of  the  fire  department  of  said 
city,  and  also  at  said  time  wholly  abandoned  and  surrendered 
the  office  of  member  of  the  fire  department  of  said  city,  and 
has  not,  since  said  date,  acted  as  chief  of  said  department  or 
as  a  member  thereof.  The  third  stated,  in  substance,  that 
appellant  was,  at  all  times  since  September  1,  1906,  an  able- 
bodied  man;  that  he  had  made  no  effort  since  said  date  to 
obtain  employment,  and  that  had  he  done  so  he  could  have 
obtained  employment  and  could  have  earned  $100  each 
month  since  that  date. 

Appellant  replied  to  the  second  and  third  paragraphs  of 
answer  to  the  supplemental  complaint.  The  first  and  second 
paragraphs  of  reply  were  general  denials,  and  the  third  par- 
agraph of  reply  admitted  that  appellant  had  performed  no 
services  as  chief  or  as  a  member  of  said  Terre  Haute  fire 
department  since  the  order  was  made  by  the  board  of  public 
safety  of  said  city,  deposing  him  as  chief  of  said  depart- 
ment, but  that  he  had  held  himself  in  readiness  to  perform 
said  services  ever  since  said  order  was  made,  and  had  been 
prevented  from  rendering  said  services  by  defendant,  its 
officers  and  employes. 

A  separate  demurrer  to  each  paragraph  of  the  complaint 
was  overmled,  which  ruling  is  assigned  in  this  court  as 
cross-error  by  appellee.  This  question  will  be  considered 
first,  for  the  reason  that  if  neither  paragraph  of  the  com- 
plaint states  a  cause  of  action,  the  judgment  below  would 
necessarily  be  affirmed. 

The  appointment  and  discharge  of  the  officers  and  mem- 
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bers  of  the  fire  force  of  cities  of  the  class  to  which  appellee 
belongs  is  regulated  in  this  State  by  statute.    Section 

1.  8779  Bums  1908,  Acts  1907  p.  168,  provides  for  the 
appointment  of  a  board  of  public  safety.     Section 

8780  Bums  1908,  Acts  1905  p.  219,  §159,  provides  that  such 
board  of  public  safety  shall  appoint  a  chief  of  the  fire  force, 
and  all  other  ofiicers,  members  and  employes  of  such  force. 
Section  8781  Bums  1908,  Acts  1905  p.  219,  §160,  contains 
the  following  provision:  ** Every  member  of  the  fire  and 
police  forces,  and  all  other  appointees  of  the  commissioners 
of  public  safety,  shall  hold  ofiBce  until  they  are  removed  by 
the  board."  The  remainder  of  the  section  provides  the 
causes  for  which,  and  the  proceedings  by  which,  such  ap- 
pointees may  be  removed. 

It  is  suggested  that  the  first  paragraph  of  the  complaint  is 
insufficient,  for  the  reason  that  the  statute  under  considera- 
tion does  not  apply  to  the  chief  of  the  fire  department,  so 
as  to  prevent  his  removal  from  the  position  as  chief  of  the 
force,  and  that  a  fire  chief  may  be  removed  from  such  posi- 
tions for  political  reasons,  and  without  conforming  to  the 
provisions  of  the  section  of  the  statute  as  to  charges,  notice 
and  hearing. 

As  we  construe  the  statute,  we  cannot  agree  with  this  con- 
tention. The  chief  of  the  fire  force  is  an  office  created  by 
the  statute,  and  the  board  of  public  safety  is  em- 

2.  powered  to  fill  this  oSice  by  appointment.    This  offi- 
cer is  one  of  the  appointees  of  said  board,  and  under 

the  provisions  of  §8781,  supra,  such  board  would  have  no 
power  to  remove  such  appointee,  for  political  reasons,  from 
the  position  to  which  he  had  been  appointed,  or  in  any  other 
manner  than  as  provided  in  said  section. 

The  second  paragraph  of  the  complaint  proceeds  upon  the 

theory  that  appellant  was  a  member  of  the  fire  department 

of  the  city  of  Terre  Haute,  that  he  was  a  member  of 

3.  the  force  before  his  appointment  as  chief  of  said  force, 
and  that  by  reason  of  said  appointment  he  did  not 
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cease  to  be  a  member  of  said  fire  force ;  that  even  though  the 
board  had  a  right  to  remove  him  as  fire  chief,  such  removal 
would  not  operate  to  remove  him  from  the  force. 

Both  paragraphs  proceed  upon  the  theory  that  the  action 
of  the  board  of  public  safety  of  said  city,  in  discharging 
plaintiff  without  notice  or  hearing,  was  absolutely  void,  and 
that,  notwithstanding  the  action  of  said  board,  he  still  con- 
tinued to  be  a  member  of  the  fire  force,  and  also  chief  of  the 
fire  force,  by  virtue  of  his  former  appointment  to  that  ofl&ce. 

It  is  contended  by  appellee  that  both  paragraphs  are  in- 
sufiicient,  for  the  reason  that  it  appears  that  the  appellant, 
before  the  commencement  of  this  action,  had  been  removed 
from  the  position  as  chief  of  the  fire  force,  and  also  from 
the  fire  department  of  the  city  of  Terre  Haute;  that,  not 
being  in  possession  of  said  office,  he  could  not  bring  an  action 
for  his  salaiy  until  he  had  first  established  his  title  to  said 
office  by  an  action  of  qtco  warranto. 

This  question  does  not  arise  upon  the  demurrer  to  the 
complaint.  It  does  not  appear  from  the  face  of  the  com- 
plaint that  the  board  of  public  safety  had  appointed  any 
other  person  to  the  office  of  chief  of  the  fire  force,  or  that 
any  other  person  was  in  possession,  and  discharging  the 
duties,  of  such  office  under  color  of  right  The  demurrer 
admits  the  allegations  of  the  complaint.  It  admits,  there- 
fore, that  appellant  was  appointed,  as  charged  in  the  first 
paragraph  of  complaint,  to  the  position  of  chief  of  the  fire 
force  by  the  board  of  public  safety  on  December  5,  1904, 
and  that  on  September  4,  1906,  the  board  of  public  safety 
of  said  city  attempted  to  depose  him  from  said  office  by  an 
order  to  that  effect,  made  solely  for  political  reasons,  and 
without  any  notice  or  hearing.  As  to  the  second  paragraph 
of  complaint,  the  demurrer  admits  the  averments  that  appel- 
lant was,  at  the  date  of  filing  his  complaint,  and  has  been  for 
more  than  twenty  years,  a  member  of  the  fire  department  of 
the  city  of  Terre  Haute,  and  that  no  charge  had  ever  been 
made  against  him  as  a  member  or  as  chief  of  said  fire  depart- 
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ment,  and  that  no  order  had  been  made  dismissing  him  from 
said  department.  Under  our  statutes  bearing  upon  the  sub- 
ject, we  hold  that  the  order  made  by  the  board  of  public 
safety  of  the  city  of  Terre  Haute,  by  which  it  was  attempted 
to  remove  appellant  from  the  position  of  fire  chief,  without 
notice  or  hearing,  was  absolutely  void,  and  ineffectual  for 
that  purpose.  Both  v.  State,  ex  rel.  (1902),  158  Ind.  242. 
We  also  hold  that  each  paragraph  of  the  complaint  states 
facts  suflBcient  to  constitute  a  cause  of  action.  Appellant 
could  not,  of  course,  recover  upon  both  paragraphs  of  the 
complaint,  but  might  recover  upon  one  or  the  other  as  the 
facts  might  warrant. 

We  recognize  the  principle  of  law  announced  in  the  line 
of  cases  which  hold  that  when  a  de  facto  officer  is  in  posses- 
sion of  an  office,  and  discharging  its  duties  under 

4.  color  of  right,  a  person  claiming  to  be  a  de  jure  offi- 
cer, and  as  such  entitled  to  the  possession  of  the  same 
office,  cannot  maintain  an  action  for  the  salary  or  fees  inci- 
dent to  the  office.  He  must,  in  such  case,  first  establish  the 
right  to  the  office  by  a  qtu>  warranto  proceeding.  To  permit 
him  to  sue  for  the  salary  of  the  office^  under  such  circum- 
stances, would  be  to  permit  him  to  try  the  title  to  an  office 
in  a  collateral  proceeding  to  which  the  person  in  charge  of 
the  office  under  color  of  right  was  not  a  party.  Hagan  v. 
City  of  Brooklyn  (1891),  126  N.  Y.  643,  27  N.  E.  265;  Van 
Sant  V.  Atlantic  City  (1902),  68  N.  J.  L.  449,  53  Atl.  701. 

The  case  of  State,  ex  rel,  v.  Carr  (1891),  129  Ind.  44,  13 
L.  R.  A.  177,  28  Am.  St.  163,  is  not  in  conflict  with  the  cases 
last  cited.  In  that  case  the  relator,  in  addition  to  being  a 
de  jure  officer,  occupied  apartments  set  apart  to  him  in  the 
Statehouse,  and  actually  discharged  the  duties  of  the  office 
during  the  time  the  salaiy  sued  for  accrued.  He  was,  there- 
fore, during  said  time  both  a  de  jure  and  a  de  facto  officer, 
and  was  permitted  to  maintain  a  mandamus  proceeding  to 
compel  the  Auditor  of  State  to  issue  a  warrant  for  his  sal- 
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ary,  notwithstanding  the  office  and  its  salary  had  been 
claimed  by  another  during  said  time. 

The  case  at  bar  is  similar  to  the  case  of  McOee  v.  State, 
ex  reL  (1885),  103  Ind.  444,  and  the  same  principle  applies 
here.  McGee  resigned  as  county  superintendent  of  schools, 
and  the  township  trustees  appointed  relator  to  fill  the  va- 
cancy. After  relator  had  qualified,  he  demanded  of  his  pred- 
ecessor the  possession  of  the  books,  papers  and  furniture 
belonging  to  the  office,  and  being  refused  such  possession, 
he  brought  suit  for  a  writ  of  mandate  to  compel  his  prede- 
cessor to  turn  them  over  to  him.  The  court  said:  ** Pro- 
ceedings in  quo  warranto  may  be  resorted  to,  and  are  aptly 
designed  for  the  purpose  of  trying  title  to,  and  in  cases  of 
dispute,  obtaining  possession  of  an  office,  and  because  an 
ample  remedy  is  thus  afforded,  mandamus  does  not  lie  for 
the  purpose  of  gaining  possession  or  settling  such  title. 
High,  Extra.  Legal  Rem.  §49,  et  passim.  The  application 
in  this  case  does  not  proceed  upon  the  theory  that  there  is 
an  existing  dispute  about  the  title  to  or  possession  of  the 
office.  It  avers  that  appellant  resigned,  and  that  appellee 
was  duly  appointed  and  qualified  in  his  stead  to  fill  his  un- 
expired term,  and  that  he  entered  upon  the  duties  of  the 
office.  This  presents  no  question  of  conflicting  claims.  The 
question  presented  related  to  the  refusal  of  the  appellant  to 
turn  over  the  proper  records  to  his  successor,  and  the  de- 
murrer in  effect  admitting  that  the  appellee  is  his  successor, 
and  that  the  appellant's  right  is  at  an  end.  Admitting 
that  he  had  resigned,  and  that  the  appellee  was  duly  ap- 
pointed his  successor,' there  was  but  one  thing  more  required 
of  the  appellant,  and  that  was  to  turn  over  to  him  the  records 
and  furniture  pertaining  to  the  office.  Failing  to  do  this, 
mandamus  was  the  proper  remedy.  Johnson  v.  Smith 
[1878],  64  Ind.  275.'' 

In  the  case  at  bar,  the  complaint  does  not  "proceed  on  the 
theory  that  there  is  an  existing  dispute  about  the  title  to  or 
Vol.  48—8 
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the  possession  of  an  ofiSee.    It  is  not  disclosed  by  the 
3.    complaint  that  any  person  other  than  appellant  had 

ever  been  appointed  to  said  office,  or  that  any  other 
person  was  in  possession  thereof,  or  discharging  the  duties 
appertaining  thereto  under  color  of  right.  As  it  does  not 
appear  from  the  pleadings  that  the  title  to  an  office  was  in 
dispute  between  adverse  claimants,  and  as  the  complaint 
proceeds  upon  the  theory  that  appellant  was  the  undisputed 
claimant  to  the  office,  there  can  be  no  grounds  for  holding 
that  under  such  circumstances  he  cannot  maintain  an  action 
for  the  salary  incident  thereto. 

Demurrers  were  filed  and  overruled  to  the  second  and 
third  paragraphs  of  answer  to  the  complaint,  and  also  to 

the  second  and  third  paragraphs  of  answer  to  the 

5.  supplemental  complaint.    The  first  and  second  para- 
graphs of  answer  to  the  complaint,  and  the  second 

paragraph  of  answer  to  the  supplemental  complaint,  con- 
tain substantially  the  same  averments,  and  will  be  considered 
together.  Each  avers,  in  substance,  that  appellant,  on  Sep- 
tember 3,  1906,  surrendered  and  abandoned  his  office  of 
chief  of  the  fire  force,  and  at  the  same  time,  he  abandoned 
his  position  as  a  member  of  the  force,  and  that  since  that 
time  he  has  not  acted  as  chief  or  performed  any  duties  as 
fireman.  These  answers  are  good  as  argumentative  denials, 
and  for  that  reason  no  prejudicial  error  was  committed  in 
overruling  the  demurrers  thereto.  Kinney  v.  Dodge  (1885), 
101  Ind.  573;  Flanagan  v.  Beitemier  (1901),  26  Ind.  App. 
243. 

The  salary  of  an  official  position  belongs  to  the  officer 

occupying  such  position,  as  an  incident  to  the  office,  and  does 

not  depend  upon  his  performance  of  the  duties  of  the 

6.  office.    The  statute  makes  provision  for  the  chief  of 
the  fire  force.    It  also  provides  for  his  appointment. 

7.  the  manner  of  fixing  his  compensation,  and  the  pro- 
ceedings by  which  he  can  be  removed.    His  duties  are 

of  a  public  nature.    We  therefore  conclude  that  the  duties  of  ' 
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the  chief  of  the  fire  force,  or  of  a  member  of  the  department, 
are  so  far  oflScial  in  their  character,  that  one  holding  either 
position  is  entitled  to  draw  his  salary  as  an  incident  to  such 
positi(Hi,  whether  he  performs  the  duties  of  such  position  or 
not.  Andrews  v.  City  of  Portland  (1887),  79  Me.  484,  10 
Atl.  458,  10  Am.  St.  280 ;  Pitzsimmdns  v.  City  of  Brooklyn 
(1886),  102  N.  Y.  536,  7  N.  E.  787,  55  Am.  Rep.  835. 

As  there  was  no  evidence  offered  by  appellee  in  support 
of  the  third  paragraph  of  answer  to  the  supplemental  com- 
plaint, and  as  the  evidence  of  appellee  on  that  sub- 

8.  ject  did  not  tend  to  prove  any  of  its  allegations,  the 
error  of  the  court,  if  any,  in  overruling  a  demurrer 

thereto,  was  harmless. 

The  only  issues  of  fact  that  were  presented  to  the  court 
for  trial  were  the  issues  made  upon  the  first  and  second 
paragraphs  of  the  complaint,  and  the  first  and  second  para- 
graphs of  the  supplemental  complaint,  by  the  answers  in 
general  denial  thereto ;  and  the  only  evidence  that  could  be 
considered  by  the  court  in  reaching  its  decision  was  such 
as  could  properly  be  admitted  under  the  general  denial. 

The  next  question  to  be  considered  is,  Does  the  evidence, 

under  the  issues  presented  by  the  pleadings,  sustain  the 

decision  of  the  trial  court  t    The  evidence  introduced 

9.  by  appellant  tends  to  prove  every  material  allegation 
of  the  complaint,  and  this  evidence  is  undisputed, 

except  so  far  as  the  evidence  tending  to  show  that  appellant 
abandoned  his  office  as  fire  chief  and  his  position  on  the 
fire  force  may  be  considered.  The  evidence  on  this  subject 
shows,  without  dispute,  that  on  September  3, 1906,  appellant 
was  called  to  the  city  hall,  where  he  met  Mr.  Kennedy,  and 
learned  that  Kennedy  had  been  appointed  chief  of  the  fire 
force,  and  that  after  learning  this  fact,  appellant  went  with 
Kennedy  and  introduced  him  to  the  men  on  the  fire  force 
as  the  new  chief ;  that  afterwards,  when  they  arrived  at  the 
office,  appellant  delivered  the  keys  to  Kennedy,  saluted  him 
as  chief,  and  asked  to  be  assigned  to  duty.    Whether  these 
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facts  show  an  abandonment  of  the  office  of  chief  of  the  fire 
force  would  depend  upon  whether  they  were  done  volun- 
tarily or  under  coercion.  The  circumstances  of  these  acts 
and  the  acts  themselves  are  of  such  a  nature  that  one  man, 
fair-minded,  intelligent  and  honest,  might  reach  the  conclu- 
sion that  they  were  done  voluntarily,  while  another  man, 
equally  fair  minded,  intelligent  and  honest,  might  reach  a 
different  conclusion.  If  the  judgment  below  rested  only 
upon  the  first  paragraph  of  the  complaint,  we  could  not 
disturb  it  upon  the  evidence.  There  was,  however,  a  judg- 
ment against  appellant  upon  both  paragraphs  of  complaint, 
and  we  find  no  evidence  which  proves,  or  even  tends  to 
prove,  that  he  ever  abandoned  his  position  as  a  member  of 
the  fire  force.  There  is  no  evidence  that  appellant  at  any 
time,  either  by  word  or  conduct,  indicated  an  intention  to 
abandon  his  position  on  the  force.  All  his  acts  and  con- 
duct, disclosed  by  the  evidence,  indicate  the  opposite  inten- 
tion. At  the  time  he  turned  over  the  keys  he  reported  for 
duty,  and,  according  to  appellant's  testimony,  he  reported 
for  duty  several  times  afterward,  the  last  time  being  on  No- 
vember 17,  1906,  at  which  time  he  was  told  by  Kennedy 
that  he  would  be  notified  when  he  (Kennedy)  was  ready  to 
assign  him  to  duty.  So  far  as  Mr.  Kennedy  testified  on  the 
subject,  he  corroborates  appellant,  and  his  testimony  is  not 
disputed  by  any  other  witness.  There  is  no  evidence,  which 
can  be  considered  under  the  issues  as  formed,  which  tends 
to  dispute  or  contradict  the  evidence  which  clearly  sustains 
every  material  allegation  of  the  second  paragraph  of  com- 
plaint. 

The  judgment  of  the  trial  court  is  reversed,  with  direc- 
tions to  grant  a  new  triaL 
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City  op  Huntington  v.  Bartrom,  by  Next  Friend. 

[No.  7,130.    Filed  June  21,  1911.] 

1 .  Municipal  Corpobations.  —  Negligence.  —  Streets.  —  Defective 
Sidewalks. — Infants. — ^A  child  seven  years  old  is  not  sui  juris, 
nor  guilty  of  contributory  negligence,  as  a  matter  of  law,  in  fail- 
ing to  avoid  stumbling  over  a  stone  projecting  three-fourths  of 
an  inch  above  the  sldewall^,  and  in  any  event,  a  general  verdict 
in  its  favor  is  conclusive  as  to  both  questions,    p.  119. 

2.  Municipal  Cobpobations. — Defective  Sideumlks, — Negligence. — 
A  city  is  not  guilty  of  negligence  in  constructing  and  maintain- 
ing, in  a  sparsely  settled  part  thereof,  a  sidewalis  with  a  stone 
projecting  above  the  surface  thereof  three-fourths  of  an  inch  and 
which  stone  is  two  Inches  in  diameter  but  slopes  from  the  top 
to  the  surface  of  the  sidewalk,    pp.  120, 121, 123. 

3.  Municipal  Cobpobations. — Negligence. — Action, — ^In  the  ab- 
sence of  negligence,  no  action  lies  against  a  city  on  account  of 
injuries  occasioned  by  a  defective  sidewallc.    p.  121. 

4.  Municipal  Cobpobations.  —  Streets.  —  Care  Required.  —  Fre- 
quency of  Use. — Municipal  corporations  are  not  insurers  of  the 
safety  of  their  streets  and  sidewalks,  but  are  required  to  exer- 
cise ordinary  care  to  keep  th^n  in  a  reasonably  safe  condition 
for  travel;  and  ordinary  care  varies  with  the  frequency  of  the 
use  of  the  streets,    p.  121. 

Ppom  Huntington  Circuit  Court ;  Samuel  E.  Cook,  Judge. 

Action  by  Paul  E.  Bartrom,  by  his  next  friend,  against 
the  City  of  Huntington.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed, 

Emmett  0.  King,  John  Q.  CUne  and  Claude  Cline,  for 
appellant. 
Lesh  &  Lesh,  for  appellee. 

HoTTEL,  J. — ^Action  for  damages  by  Paul  E.  Bartrom,  by 
his  next  friend,  Jacob  Bartrom,  on  account  of  injury  alleged 
to  have  been  sustained  by  said  Paul  E.  Bartrom,  by  reason 
of  his  stumbling  and  falling  over  an  alleged  protruding 
stone  in  one  of  the  sidewalks  of  said  city. 

The  complaint  was  in  one  paragraph,  the  sufficiency  of 
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which  is  not  questioned  by  this  appeal.  An  answer  in  gen- 
eral denial  was  filed,  and  the  cause  was  tried  by  a  jury, 
which  returned  a  general  verdict  for  appellee  in  the  sum  of 
$250,  with  which  answers  to  interrogatories  were  filed. 

Upon  the  conclusion  of  appellee's  evidence,  appellant 
moved  that  a  verdict  be  directed  in  its  favor,  but  the  motion 
was  overruled.  Appellant  also  filed  a  motion  for  judgment 
on  the  answers  to  interrogatories  and  for  a  new  trial,  each 
of  which  motions  was  by  the  court  overruled.  Exceptions 
were  properly  saved  to  each  of  said  rulings  of  the  court, 
and  the  questions  presented  by  said  rulings  are  now  before 
this  court  by  proper  assignments  of  error. 

The  answers  to  interrogatories  present  the  case  in  the 
light  most  favorable  to  appellant's  contention.  We  quote 
enough  of  the  interrogatories  and  the  answers  thereto,  and 
the  substance  of  others,  necessary  to  a  correct  understanding 
of  the  question  presented  by  the  ruling  on  said  motion  for 
judgment  thereon.  They  are  as  follows :  Clark  street  is  one 
of  the  public  streets  of  the  city  of  Huntington,  and  runs 
south  from  William  street,  through  a  thinly-settled  portion 
of  said  city.  On  its  east  side  there  was  a  sidewalk  four  feet 
wide,  constructed  of  crushed  stone,  some  of  the  small  stones 
of  which  protruded  above  its  general  surface  at  the  point 
where  plaintiff  was  injured.  Plaintiff  was  born  October  18, 
1899,  and  his  injury  complained  of  occurred  October  12, 
1906.  For  some  time  prior  to  receiving  such  injury,  plain- 
tiff had  been  attending  school  on  said  William  street,  during 
which  time  he  passed  over  said  sidewalk  four  times  each 
day,  and  knew  '*  there  were  some  stones  sticking  up  slightly 
above  the  general  surface  of  said  sidewalk."  On  said  Oc- 
tober 12,  1906,  plaintiff  had  good  eyesight,  was  enjoyin^r 
fairly  good  health,  was  all  right  mentally,  and  when  return- 
ing home  from  school  about  4  o'clock  p.m.  of  said  day  was 
running  over  said  walk  going  south,  and  while  so  runnin 
he  fell. 
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We  now  quote  other  interrogatories  and  answers: 

"Q.  If  plaintiff  fell  upon  or  over  a  stone  in  said  side- 
walk, how  high  did  said  stone  extend  above  the  general  sur- 
face of  said  sidewalk? 

A.     Three-fourths  of  an  inch. 

Q.  What  was  the  diameter,  in  inches,  of  said  stone,  where 
it  protruded  through  said  sidewalk? 

A.     Two  and  one-half  inches. 

Q.  Was  said  stone  rounded,  and  did  it  slope  down  from 
its  highest  part  to  the  gravel  in  the  general  level  of  the 
walk! 

A.    Yea 

Q.     Could  plaintiff  have  seen  the  stone  over  which  he  is 

alleged  to  have  fallen  if  he  had  used  ordinary  care? 

A.    Yes. 
•    •    • 

Q.  What  was  the  distance  between  the  stone,  over  which 
plaintiff  is  alleged  to  have  fallen,  and  the  outer  edge  of  said 
sidewalk? 

A.     Eighteen  inches. 

Q.  What  was  the  distance  between  said  stone  and  the 
inner  line  of  said  walk  next  to  the  Balzer  lot? 

A.     Thirty-two  inches. 

Q.  Was  there  any  obstruction  in  said  walk  on  October 
12,  1906,  when  plaintiff  fell,  between  said  stone  and  either 
edge  of  said  walk,  that  would  prevent  plaintiff  from  passing 
around  or  to  the  side  of  this  stone? 

A.    No. 

Q.  Could  plaintiff  have  seen  said  stone  at  said  time  if 
he  had  looked,  and  stepped  over  it? 

A.    Yea" 

Appellant  insists  that  these  answers  to  interrogatories 

show  that  Paul  E.  Bartrom,  the  injured  person,  who  shall 

hereafter  be  referred  to  as  appellee,  was  sui  juris,  and, 

1.  under  the  law,  guilty  of  negligence  contributing  to 
his  injury.    With  this  contention  we  cannot  agree. 
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The  finding  of  the  jury  shows  that  the  boy  lacked  a  few 
days  of  being  seven  years  old,  and  while  it  is  true,  as  appel- 
lant urges,  that  the  answers  to  interrogatories  show  that  the 
protruding  stone  in  the  sidewalk  over  which  appellee  fell 
was  one  that  could  be  seen  and  avoided  as  easily  by  a  boy 
as  by  an  adult,  and  that  appellee  in  fact  knew  of  the  exist- 
ence of  said  protruding  stone,  and  by  the  exercise  of  ordi- 
nary care  could  have  avoided  it,  yet  we  think  the  character 
of  this  obstruction  was  such  that  it  would  not  be  at  all  likely 
to  appeal  to  a  boy  of  the  age  of  appellee,  as  being  a  danger 
to  be  watched  and  avoided  when  passing  it  on  the  sidewalk. 
In  any  event,  the  questions  whether  appellee  was  sui  juriSf 
and  whether  he  contributed  to  his  own  injury,  were  both 
questions  of  fact  for  the  jury,  and  by  its  general  verdict  the 
jury  has  settled  this  question  against  the  contention  of  appel- 
lant, and  we  cannot  say  that  upon  this  question  there  is 
irreconcilable  conflict  between  such  verdict  and  the  answers 
of  the  jury  to  interrogatories.  If  the  weakness  of  the  gen- 
eral verdict  rested  alone  upon  this  conflict,  we  should  not  be 
disposed  to  disturb  it;  but  when  we  consider  the  conflict 
between  the  general  verdict  and  the  answers  to  interroga- 
tories, upon  the  character  of  the  obstruction  over  which 
appellee  stumbled  and  fell,  a  more  serious  question  arises. 
Upon  this  question  the  jury  found  that  the  walk  was  made 
of  crushed  stone ;  that  it  passed  through  a  sparsely  settled 

portion  of  the  city,  and  that  the  protruding  stone 
2.    therein,  over  which  appellee  fell,  was  two  and  a 

half  inches  in  diameter,  and  extended  above  the  gen- 
eral surface  of  said  sidewalk  three-fourths  of  an  inch.  If 
the  answers  showed  no  more  than  this,  we  think  there  would 
be  serious  doubt  as  to  appellant's  liability,  but  there  is  a 
further  and  controlling  fact  found  by  these  answers,  viz., 
*that  said  protruding  stone  was  rounded  and  sloped  down 
from  its  highest  part  to  the  gravel  in  the  general  level  of 
the  walk. 
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In  the  absence  of  negligence  on  the  part  of  a  municipal 

corporation  in  failing  to  make  or  keep  its  sidewalks  in  a 

reasonably  safe  condition  for  travel,  no  action  will 

3.  lie  against  such  corporation  for  injury  sustained  by 
a  traveler  upon  such  walks.    City  of  Michigan  City 

V.  Boeckling  (1890),  122  Ind.  39-41;  City  of  Indianapolis 
V.  Cook  (1884),  99  Ind.  10,  15;  City  of  FrankUn  y.  Harter 
(1891),  127  Ind.  446-448. 

A  municipal  corporation  does  not  warrant  nor  insure  the 

safety  of  its  streets.     The  law  requires  of  it  only  that  it 

exercise  ordinary  care  and  skill  in  making  its  side- 

4.  walks,  and  keeping  them  in  a  reasonably  safe  condi- 
tion for  travel  by  persons  who  exercise  ordinary  care. 

City  of  Michiga/n  City  v.  Boeckling,  supra;  City  of  Indian- 
apolis V.  Cook,  supra;  City  of  Franklin  v.  Harter,  supra. 

To  hold  appellant  liable  under  the  answers  to  interroga- 
tories here  made  by  the  jury  would  be  to  change  the  rule 

heretofore  quoted,  with  reference  to  the  care  which 
2.    the  law  imposes  upon  municipal  corporations  in  the 

matter  of  keeping  their  sidewalks  ordinarily  safe  for 
public  travel,  from  that  of  ordinary  care  to  one  of  extraor- 
dinary care,  almost,  if  not  impossible,  of  attainment,  and 
would  be  an  inducement  and  invitation  to  litigation  that 
would  result  in  expenses  and  burdens  upon  such  municipali- 
ties, far  beyond  any  possible  benefit  that  might,  in  rare  in- 
stances, inure  to  some  traveler  on  the  street,  unfortunate 
enough  to  be  injured  by  an  obstruction  of  the  character 
found  by  the  jury  to  have  been  the  cause  of  appellee's  fall 
and  injury. 

The  answers  also  find  that  this  walk  passed  through  a 
thinly-settled  portion  of  said  city,  and  the  law  does  not 

require  that  a  city  shall  use  the  same  degree  of  care 
4.    over  such  remote  walks  that  are  used  but  little  as 

over  those  nearer  the  center  of  the  city  and  constantly 
used.    We  do  not  mean  by  this  to  say  that  a  city  shall  not 
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use  ordinary  care  in  making  and  keeping  all  its  side- 
walks reasonably  safe  for  public  travel,  but  what  would  be 
ordinary  care  with  reference  to  a  seldom-traveled  sidewalk 
in  a  remote  part  of  the  city,  either  in  the  construction  of  the 
walk  in  the  first  instance,  and  the  selection  of  the  material 
to  be  used  therein,  or  in  the  manner  of  its  construction,  or 
its  maintenance  after  construction,  might  fall  short  of  such 
degree  of  care  as  to  a  much-traveled  walk  near  the  center 
of  such  city.  "While  there  is  no  precise  rule  to  guage  the 
diflPerent  degrees  of  care  required  for  different  walks,  de- 
pending on  their  locality  and  amount  of  use,  cities  must 
still  be  held  to  a  reasonable  degree  of  care  and  watchfulness 
over  all  their  walks  wherever  they  may  be.**  City  of  Rock- 
ford  V.  HoUenbeck  (1889),  34  111.  App.  40,  43.  See,  also, 
Fitz  V.  City  of  Boston  (1849),  58  Mass.  365,  368,  369. 

The  complaint  in  this  case  charges  no  negligence  on  the 
part  of  the  city  in  the  character  of  the  material  used  in  the 
original  constraction  of  the  walk,  and  the  defect  or  obstruc- 
tion found  by  the  jury  as  causing  appellee's  fall  and  conse- 
quent injury,  is  no  more  than  might  occur  in  such  walks 
where  the  ordinary  care  that  the  law  requires  in  such  cases 
had  been  used  in  maintaining  and  keeping  such  sidewalk 
reasonably  safe  for  travel.  Upon  the  question  here  involved, 
the  Supreme  Court,  in  the  case  of  City  of  Michigan  City  v. 
Boeckling,  supra,  said:  "The  basis  of  the  action  for  an 
injury  sustained  because  of  a  defect  in  a  street  is  the  negli- 
gence of  the  municipal  corporation  in  failing  to  keep  the 
street  in  a  reasonably  safe  condition  for  travel.  If  there  is 
no  breach  of  this  duty  there  is  no  right  of  action,  and  if 
there  is  no  want  of  ordinary  care  there  is  no  breach  of  duty. 
A  municipal  corporation  does  not  warrant  the  safety  of  its 
streets,  for  its  legal  obligation  is  to  exercise  ordinary  care 
and  skill  in  making  and  keeping  its  streets  in  a  reasonabi}'' 
safe  condition  for  travel  by  persons  who  exercise  ordinary 
care.*' 
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Again,  in  the  case  of  City  of  Indianapolis  v.  Cook,  supra, 
the  Supreme  Court  said:  ''A  city  is  not  an  insurer  against 
accidents  upon  its  streets  and  sidewalks.  It  is  simply  re- 
quired to  keep  its  streets  and  sidewalks  in  a  reasonably  safe 
condition  for  persons  traveling  in  the  usual  modes  by  day 
and  night,  and  using  ordinary  care.  A  man  may  stumble 
and  fall  anywhere,  in  a  house  or  in  a  street,  but,  because  he 
happens  to  fall  in  the  street,  it  follows  by  no  means  that  the 
city  is  responsible  for  the  injury  he  receives.  There  are 
slight  inequalities  in  sidewalks,  and  other  trifling  defects  and 
obstructions  against  which  one  may  possibly  strike  his  foot 
and  fall,  but  if  injury  might  be  avoided  by  the  use  of  such 
care  and  caution  as  every  reasonably  prudent  person  ought 
to  exercise  for  his  own  safety,  tiie  city  would  not  be  liable." 
City  of  Franklin  v.  Barter,  supra;  Shirts,  Ind.  Neg.  §1237. 

We  have  found  several  cases  from  other  states  more  di- 
rectly applicable  to  the  facts  found  by  the  jury  in  this  case. 
One  especially  in  point  is  the  case  of  Netvton  v.  City 

2.  of  Worcester  (1899),  174  Mass.  181,  188,  54  N.  E. 
521,  in  which  the  court  said:  **By  the  evidence,  in- 
cluding the  photograph  used  at  the  trial  and  shown  to  us 
at  the  argument,  here  was  a  brick  sidewalk,  with  some  de- 
pressions varying  from  one-half  of  an  inch  to  two  inches  in 
depth,  ^caused  by  some  of  the  bricks  beiyig  depressed  and 
some  being  elevated/  'There  were  no  projections  or  sharp 
corners,^  and  'the  surface  of  the  depressions  was  smooth.^ 
We  do  not  think  the  jury  was  warranted  in  finding 
upon  this  evidence  that  this  way  when  bare  was  not 
reasonably  safe  and  convenient  for  public  travel."  (Our 
italics.)  See,  also,  Raymond  v.  City  of  Lowell  (1850),  6 
Cush.  524,  53  Am.  Dec.  57;  City  of  Covington  v.  Manwar- 
ing  (1902),  113  Ky.  592,  68  S.  W.  625;  Ilaggerty  v.  City 
of  Lewiston  (1901),  95  Me.  374,  50  Atl.  55. 

We  think  it  clear,  under  the  authorities  cited,  that  the 
facts  found  by  the  jury  in  this  case,  as  to  the  size,  char« 
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acter,  etc.,  of  the  protruding  stone  over  which  appellee  fell, 
shows  that  if  an  obstruction,  it  was  not  of  such  a  character 
as  to  charge  appellant  with  actionable  negligence  for  per- 
mitting it  to  be  in  the  sidewalk,  and  that  the  motion  for 
judgment  on  the  answers  to  interrogatories  should  have 
been  sustained  by  the  court  below.  We  have  carefully  ex- 
amined the  evidence  in  this  case,  and  find  that  the  answers 
to  the  interrogatories  are  supported  thereby,  and  no  differ- 
ent result  would  likely  be  reached  by  granting  a  new  trial. 
Judgment  reversed,  with  instructions  to  the  court  below 
to  render  judgment  in  favor  of  appellant  on  the  answers  to 
interrogatories. 


Independent  Torpedo  Company  v.  J.  E.  Clark 

Oil  Company. 

[No.  7,146.    FUed  Jane  21,  1911.] 

1.  New  Tbial. — Grounds. — Special  Findings. — Questions  relating 
to  the  special  findings  in  a  case  cannot  properly  be  made 
grounds  for  a  new  trial,    p.  125. 

2.  CoNTRA-CTS. — Consideration. — Use  of  Property. — In  an  action  for 
the  use  of  an  engine,  boiler,  and  drilling  machinery,  one  para- 
graph of  the  complaint  alleging  an  agreement  by  defendant  to 
pay  a  reasonable  compensation  for  the  use  of  such  property,  the 
court  finding  that  defendant  had  the  possession  and  use  thereof 
for  forty-seven  days,  a  sufficient  consideration  to  support  the 
contract  is  shown,    p.  126. 

3.  Contracts. — "Use"  of  Property, — In  an  action  by  plaintiff  for 
the  use  of  Its  property  by  defendant,  a  judgment  for  the  "use" 
thereof  for  the  time  defendant  had  the  possession  thereof  was 
proper,  though  defendant  did  not  actually  use  the  property  dur- 
ing the  whole  of  such  time.    p.  126. 

4.  Contracts. — Use  of  Property. — Custom. — ^In  an  action  for  the 
use  of  property  for  the  repair  of  an  oil  well  after  "shooting,"  the 
custom  of  furnishing  such  property  free  before  "shooting"  has 
no  application,    p.  126. 

5.  Contracts. — Varying  hy  Proof  of  Custom. — In  an  action  for 
the  agreed  reasonable  price  of  property  furnished  for  use  In  re- 
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pairing  an  oil  well,  proof  of  a  custom  of  furnishing  the  free  use 
of  such  property  is  inadmissible,  p.  127. 
6.  Evidence. — Inadmissihle, — Introduction  of. — Ohjectina  to  Sim- 
ilar,— ^The  fact  that  a  party  made  no  objection  when  its  opponent 
introduced  incompetent  evidence  In  the  former's  favor  does  not 
estop  such  party  from  objecting  to  similar  incompetent  evidence 
offered  against  it    p.  127. 

From  Jay  Circuit  Court ;  John  F.  LaFollette,  Judge. 

Action  by  the  J.  E.  Clark  Oil  Company  against  the  Inde- 
pendent Torpedo  Company.  Prom  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Orr  &  OrVy  Simmons  <fe  Dailey  and  B.  D.  Wheat,  for  ap- 
pellant 
Richard  H.  Hartford^  for  appellee. 

Pelt,  P.  J. — ^Appellee,  in  a  complaint  of  five  paragraphs, 
sued  appellant  for  damages  to  personal  property  and  for 
the  rental  of  an  engine,  boiler,  derrick  and  drilling  tools. 
The  court  made  a  special  finding  of  facts,  and  stated  its 
conclusions  of  law  thereon.  The  finding  was  in  favor  of 
appellant  on  the  paragraphs  seeking  to  recover  damages, 
and  against  it  on  the  paragraphs  for  the  use  of  the  prop- 
erty. Judgment  was  rendered  for  appellee  in  the  sum  of 
$1,193.88,  from  which  this  appeal  is  taken. 

The  appellant  assigns  as  error  the  overruling  of  its  mo- 
tion for  a  new  trial,  which  was  asked  on  the  grounds  that 
the  amount  of  recovery  is  excessive,  and  that  the  decision  of 
the  court  is  not  sustained  by  sufficient  evidence  and  is  con- 
trary to  law. 

Other  reasons  are  stated  in  the  motion  that  relate 

1.    to  the  special  finding  of  facts,  but  these  are  not  prop- 
erly a  part  of  the  motion  for  a  new  trial.    Hamrick 
V.  Hoover  (1908),  41  Ind.  App.  411 ;  Scott  v.  ColUer  (1906), 
166  Ind.  644. 

The  complaint  alleges  and  the  evidence  tends  to  show 
that  appellant  undertook  to  "shoot"  a  gas  well  for  appel- 
lee, and  that  in  so  doing  a  charge  of  nitroglycerine  was 
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exploded  so  near  to  the  surface  as  to  blow  out  about  one 
hundred  fifty  feet  of  the  easing  of  the  well^  and  cause  other 
damage;  that  appellant  obtained  from  appellee  the  use  of 
its  boiler,  engine,  derrick  and  drilling  tools,  to  be  used  in 
an  effort  to  repair  the  damage  caused  by  the  explosion; 
that  they  were  so  used,  and  appellant  agreed  to  pay  a  rea- 
sonable compensation  therefor. 

Appellant  contends  that  there  is  no  consideration  moving 

from  appellee  in  support  of  its  claim  and  judgment.     One 

paragraph  of  the  complaint  alleges  an  agreement  to 

2.  pay  a  reasonable  compensation  for  the  use  of  the 
property  and  a  refusal  to  comply  with  that  agree- 
ment. The  court  found,  and  the  evidence  tends  to  support 
the  finding,  that  the  use  of  the  property  was  worth  $25  a 
day,  and  that  appellant  had  possession  and  use  thereof  for 
forty-seven  days.  This  is  suflScient  to  show  a  consideration. 
Neidefer  v.  Chastain  (1880),  71  Ind.  363,  36  Am.  Rep.  198; 
Eisel  V.  Hayes  (1895),  141  Ind.  41;  Hunt  v.  Dederick 
(1886),  105  Ind.  555;  Starr  v.  Earle  (1873),  43  Ind.  478. 

The  contention  that  use  must  be  limited  to  days  of  actual 

service  cannot  be  sustained.     The  evidence  tends  to  show 

that  appellee  was  anxious  to  obtain  possession  of  its 

3.  property,  and  certainly  it  was  the  duty  of  appellant 
to  return  it  when  through  using  it.    While  appellant 

retained  possession,  with  the  right  to  use  the  property,  and 
deprived  appellee  of  both  possession  and  use,  it  cannot 
rightfully  complain  of  the  court's  finding.  One  definition 
of  the  word  "use,"  given  by  Webster,  is,  applying  to  one's 
service,  employment,  or  conversion  to  some  purpose.  See, 
also,  8  Words  and  Phrases  7226,  7727. 

Some  contention  is  made  in  regard  to  the  custom  of  fur- 
nishing an  engine,  boiler,  derrick,  etc.,  free  to  those  who 
'* shoot"  gas  and  oil  wells,  but  we  fail  to  see  its  appli- 

4.  cation  here.     No  claim  is  made  for  the  use  of  the 
property    before    the    premature    explosion,     and 

whether,  by  custom  or  by  agreement,  appellant  was  to  have 
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the  free  use  of  the  property  to  ** shoot''  the  well  under 
ordinary  conditions,  would  not  control  under  the  extraor- 
dinary conditions  shown  in  this  case. 

Pupthermore,  there  seems  to  be  no  ambiguity  or  uncer- 
tainty in  the  contract  alleged  and  proved.    It  is  a  simple 
agreement  to  pay  a  reasonable  price  for  the  use  of 

5.  the  property.    Where  the  contract  is  clear  and  defi- 
nite in  its  terms,  it  will  not  be  varied  by  a  usage  or 

custom.  Letter  v.  Emmons  (1898),  20  Ind.  App.  22;  Louis- 
ville,  etc.,  Packet  Co,  v.  Rogers  (1898),  20  Ind.  App.  594; 
Lupton  V.  Nichols  (1902),  28  Ind.  App.  539;  Morningstar 
V.  Cunningham  (1887),  110  Ind.  328,  333;  Seavey  v.  8hu- 
rick  (1887),  110  Ind.  494,  497;  Cole  v.  Leach  (1911),  47 
Ind.  App.  341;  mtz  v.  Warner  (1911),  47  Ind.  App.  612. 
Under  the  issues  and  facts  of  this  case,  the  trial  court 
properly  excluded  the  evidence  of  a  custom  or  usage. 

The  fact  that  one  of  the  parties  did  not  object  when  the 

other  was  proving  a  custom  in  his  favor,  did  not  deprive 

him  of  the  right  to  object  when  further  evidence 

6.  was  offered  which  was  prejudicial  to  him.    The  evi- 
dence tends  to  support  the  judgment.     There  is  no 

available  error  shown  by  the  record. 
Judgment  affirmed. 


Halstead  et  al.  v.  Woods. 

[No.  6,984.    Filed  June  22,  1911.] 

1.  Tkiai. — Interrogatories  to  Jury. — Submission  of,  hy  Court. — 
Under  §572  Burns  1908,  Acts  1897  p.  128,  providing  that  in  all 
actions  tried  by  a  Jury.  **when  requested  by  either  party,  the 
court  shall  instruct  them  ♦  ♦  ♦  to  find  specially  upon  par- 
ticular questions  of  fact  to  be  stated  to  them  in  writing  in  the 
form  of  interrogatories  on  any  or  all  the  Issues  in  the  cause,"  It 
is  not  error  for  the  Judge  to  submit,  on  his  own  motion,  an 
interrogatory  concerning  a  fact  within  the  issues,    p.  129. 

2.  BiujB  AND  NoTEa.— Defenses. — Duty  of  Court  to  Instruct  as  to 
Law. — ^In  an  action  upon  a  note,  it  is  the  duty  of  the  court  to 
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instruct  the  Jury  as  to  the  law  concerning  the  defenses  offered, 
and  as  to  whether  the  note  as  it  appears  upon  its  faoe  is  gov- 
erned by  the  law  merchant    p.  131. 

3.  Bills  and  Notes. — Negotiability  as  Inland  Bill, — How  Deter- 
mined. — Whether  a  note  is  goyerned  by  the  law  merchant  must 
be  determined  from  the  facts  appearing  upon  the  face  thereof, 
unaided  by  intrinsic  evidence,    p.  132. 

4.  Bills  and  Notes. — Negotiability, — Essentials, — ^A  note  Is  not 
negotiable  as  an  inland  bill  of  exchange  unless,  upon  its  face, 
there  is  an  unconditional  promise  to  pay  a  certain  sum  of  money, 
at  a  fixed  time,  in  a  banic  of  this  State,    p.  132. 

5.  Bills  and  Notes. — Negotiability. — Payable  "af  Bank, — Pre- 
sumptions, — A  note  dated  at  "Mount  Ayr,  Indiana/*  containing  an 
unconditional  promise  to  pay,  at  a  certain  time,  a  certain  sum 
of  money  to  the  payee  "at  the  bank  of  Mount  Ayr,"  is  governed 
by  the  law  merchant,  the  presumption  being  that  such  bank  Is 
located  at  "Mount  Ayr,  Indiana,"  where  the  note  was  executed, 
the  word  "at"  being  used  In  tlie  sense  of  "in."    p.  132. 

6.  Bills  and  Notes. — Place  of  Payment, — Instructions, — Assuming 
Facts, — An  instruction  that  the  note  in  suit  was  payable  at  a 
bank  in  this  State  is  correct,  where  the  note  was  executed  at 
"Mount  Ayr,  Indiana,"  and  made  payable  "at  the  bank  of  Mount 
Ayr."    p.  134. 

7.  Bills  and  Notes. — Defenses. — Peremptory  Instruction  for 
Plaintiff, — In  an  action  on  a  negotiable  note,  an  instruction  that 
the  plaintiff  was  entitled  to  recover  unless  the  note  was  mate- 
rially altered  after  its  execution,  is  correct,  where  the  plaintiff 
had  testified  to  facts  showing  himself  to  l>e  an  innocent  purchaser 
of  such  note  for  value,  before  maturity,  and  without  notice  of 
any  defenses  thereto,  there  being  no  testimony  in  conflict  there- 
with,   p.  134. 

From  Newton  Circuit  Court;  Charles  W.  Hanley,  Judge. 

Action  by  William  S.  Woods  against  Everett  Halstead 
and  others.  From  a  judgment  for  plaintiff,  defendants 
appeal.    Affirmed, 

William  Darroch,  Foltz  &  Spitler  and  Oeorge  A,  Will- 
iams, for  appellants. 

Hume  L,  Sammons  and  E,  B.  Sellers,  for  appellee. 

Myees,  J. — In  the  court  below,  appellee,  as  indorsee, 
brought  this  action  against  appellants  to  enforce  payment  of 
a  promissory  note  for  $1,200,  dated  at  Mount  Ayr,  Indiana, 
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March  29,  1904,  payable  on  September  1, 1907,  to  McLangh- 
lin  Brothers,  at  the  Bank  of  Mount  Ayr. 

This  cause  was  submitted  to  a  jury  for  trial  upon  the 
complaint,  alleging,  among  other  facts,  ''that  the  plaintiff 
holds  said  note  in  good  faith;  that  he  obtained  it  before 
maturity,  paid  a  valuable  consideration  therefor,  and  at 
the  time  he  so  paid  said  consideration  and  took  said  assign- 
ment he  had  no  notice  of  any  defense  thereto  on  the  part  of 
the  makers  of  said  liote.''  There  was  an  answer  in  five 
paragraphs:  (1)  A  general  denial;  (2)  material  alteration 
of  the  note  sued  on  after  its  execution;  (3)  breach  of  a 
written  warranty  of  a  certain  horse  for  which  the  note  in 
suit  w^as  given;  (4)  non  est  factum;  (5)  failure  of  consid- 
eration. There  was  a  reply  in  general  denial.  The  jury 
returned  a  general  verdict  in  favor  of  appellee,  together 
with  its  answer  to  an  interrogatory  submitted  by  the  court 
on  its  own  motion.  Judgment  was  rendered  in  favor  of 
appellee  on  the  verdict. 

Appellants'  motion  for  a  new  trial  was  overruled,  and 
this  ruling  is  the  only  error  presented  for  our  consideration. 
Appellants,  in  support  of  this  motion,  first  insist  that  the 
court  erred  in  submitting  to  the  jury,  over  their  objection, 
the  following  interrogatory:  "Did  B.  B.  Miller  sign  his 
name  to  the  note  in  suit  on  March  29,  1904,  at  Mount  Ayr, 
Indiana  r' 

It  is  claimed  that  under  the  act  of  1897  (Acts  1897  p. 
128,  §572  Bums  1908)   the  court  under  no  circumstances 
is  authorized  to  submit  interrogatories  to  the  jury 
1.    unless  requested  so  to  do  by  at  least  one  of  the  par- 
tis to  the  action.    Said  act  repealed  §546  B.  S.  1881, 
which  provided  for  special  and  general  verdicts.     By  the 
repealed  section  the  court  in  all  cases,  when  requested  by 
either  party,  was  required  to  instruct  the  jury,  if  it  ren- 
dered a  general  verdict,  to  find  specially  upon  particular 
questions  of  fact  to  be  stated  in  writing.    Under  this  pro- 
VOL.  48—9 


130  APPELLATE  COURT  OP  INDIANA, 

Halstead  v.  Woods— 48  Ind.  App.  127. 

vision,  on  the  theory  of  judicial  discretion  subject  to  re- 
view, it  was  held  not  to  be  error  for  the  court,  on  its  own 
motion,  to  prepare  and  propound  to  the  jury  proper  inter- 
rogatories to  be  returned  with  the  general  verdict.  Senhenn 
V.  City  of  Evansville  (1895),  140  Ind.  675.  That  provision 
in  the  old  statute  thus  construed  was  substantially  reenacted 
in  1897,  and  under  a  well-settled  rule  of  construction  it 
will  be  presumed  that  the  legislature,  by  reenacting  that 
part  of  the  repealed  statute,  adopted  the  construction  placed 
upon  it  by  the  courts,  unless  the  contrary  is  clearly  shown 
by  the  language  of  the  act.  Board,  etc.,  v.  Conner  (1900), 
155  Ind.  484;  Brown  v.  Miller  (1904),  162  Ind.  684.  There 
is  no  language  in  the  act  of  1897,  supra,  from  which  it  can 
be  said  that  the  legislature  intended  that  the  trial  court 
should  not,  on  its  own  motion,  submit  proper  interrogatories 
to  the  jury  for  answer,  to  be  returned  with  their  general  ver- 
dict. In  this  case  the  interrogatory  called  for  a  finding  of 
fact  within  the  issues,  and  the  court  did  not  commit  error  in 
submitting  it. 

Appellants  also  insist  that  the  court  erred  in  giving  to 
the  jury  certain  instructions.  Our  attention  is  first  called 
to  instructions  four  and  five,  given  by  the  court  on  its  own 
motion.  It  is  argued  that  instruction  four  is  predicated  on 
§9071  Burns  1908,  §5501  R.  S.  1881,  which  makes  all  writ- 
ten promises  negotiable  by  indorsement,  and  that  instruc- 
tion five  is  based  on  §9076  Burns  1908,  §5506  R.  S.  1881, 
and  is  erroneous,  for  the  reason  that  no  evidence  was  intro- 
duced showing  that  the  note  in  question  was  payable  in  a 
bank  in  this  State.  It  is  true  that  the  note  in  suit,  although 
negotiable  by  indorsement,  would  not  be  free  from  defenses 
in  the  hands  of  appellee  under  §9071,  supra.  The  right  of 
plaintiff  to  recover  under  instruction  four  was  not  miade  to 
depend  upon  the  fact  alone  that  the  note  was  negotiable 
by  indorsement.  The  jury  was  told  that  if  it  found  from 
all  the  evidence  that  the  plaintiff  was  the  owner  of  the  note 
described  in  the  complaint,  that  he  took  it  before  maturity, 
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in  the  usual  course  of  business,  without  notice  of  facts 
that  impeached  its  validity  between  the  original  parties 
to  the  note,  or  such  facts  as  should  have  put  him  on  inquiry, 
then  he  held  the  note  by  a  good  title,  free  from  all  defenses 
that  might  have  been  made  by  defendants  if  it  had  been 
sued  on  by  ^McLaughlin  Brothers,  **and  unless  there  are 
circumstances  which  excite  suspicion,  the  purchaser  is  not 
bound  to  make  inquiry  at  the  time  of  the  purchase."  In- 
struction five  is  practically  the  same  as  instruction  four, 
except  that  it  told  the  jury  that  a  promissory  note  payable  in 
a  bank  in  this  State  is  governed  by  the  law  merchant,  and 
that  if  it  found  certain  facts — ^practically  repeating  those 
mentioned  in  instruction  four — ^the  plaintiff  would  be  en- 
titled to  recover,  **even  though  as  between  defendants  and 
McLaughlin  Brothers  there  existed  equities  in  favor  of  de- 
fendants, unless  said  note  had  been  materially  altered  since 
it  was  executed." 

There  was  evidence  before  the  jury  tending  to  show  that 
B.  B.  Miller  signed  the  note  as  a  maker,  and  that  after  its 
execution  Miller's  name  had  been  removed  therefrom.  No 
other  alteration  is  claimed.  There  was  also  evidence  tend- 
ing to  support  the  alleged  breach  of  warranty  of  the  horse, 
and  that  the  consideration  for  the  note  had  failed.  The 
note  itself  was  introduced  in  evidence.  It  had  no  visible 
erasure  marks,  nor  was  it  interlined.  It  was  the  duty  of 
the  court  to  apply  the  law  to  the  note  as  it  appeared 

2.  upon  its  face,  and  to  instruct  the  jury  regarding  the 
defenses  urged  against  it.  It  was  for  the  court  to 
say  whether  the  note  upon  its  face  was  governed  by  the 
law  merchant.  Nipp  v.  Diskey  (1881),  81  Ind.  214,  42  Am. 
Rep.  124;  Louthain  v.  Miller  (1882),  85  Ind.  161.  It  was 
in  the  hands  of  an  indorsee,  and  as  no  infirmity  appears 
upon  its  face,  its  possession  and  production  raise  the  pre- 
sumption that  it  came  into  the  hands  of  the  holder  ''in  the 
usual  course  of  business,  for  value,  without  notice  of  any 
defect  in  the  consideration.''    Sondheim  v.  Gilbert  (1889), 
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117  Ind.  71,  5  L.  R.  A.  432,  10  Am.  St.  23 ;  Citizens  Bank 
V.  Leonhart  (1890),  126  Ind.  206;  Fisher  v.  Fisher  (1888), 
113  Ind.  474;  Tescher  v.  Merea  (1889),  118  Ind.  586. 

As  the  correctness  of  instructions  four  and  five,  and  most 

of  the  others  to  which  objection  is  made,  depends  upon 

whether  the  note  in  suit  was  negotiable  as  an  inland 

3.  bill  of  exchange,  it  is  necessary  that  we  pass  upon 
that  question.    It  is  the  theory  of  appellants  that  it 

was  not,  and  in  support  of  their  contention  they  insist  that 
as  it  was  payable  **at  the  Bank  of  Mount  Ayr"  instead  of 
*'in  the  Bank  of  Mount  Ayr,"  and  it  not  appearing  that 
the  bank  named  was  in  Indiana,  as  required  by  statute 
(§9076,  supra),  therefore  its  place  of  payment  was  uncertain. 
It  must  be  conceded  that  certainty  is  required  by  the  law 
merchant,  and  uncertainty  in  any  of  the  essential  elements 
of  a  note  to  bring  it  within  that  law  will  destroy  its  nego- 
tiability as  an  inland  bill.  Whether  the  note  in  question 
should  be  given  the  dignity  claimed  for  it  must  be  deter- 
mined from  the  facts  appearing  upon  its  face,  unaided  by 
extraneous  evidence.  Crossan  v.  May  (1879),  68  Ind.  242, 
245. 

A  promissory  note  is  not  negotiable  as  an  inland  bill  of 

exchange,    unless    upon    its    face    it    shows    that    it    is 

an  unconditional  promise  to  pay  a  certain  sum  of 

4.  money  at  a  fixed  time  in  a  bank  of  this  State.    OU- 
pin  V.  People's  Bank  (1909),  45  Ind.  App.  52.    The 

note  in  suit,  upon  its  face,  is  dated  at  Mount  Ayr,  Indiana, 
March  29,  1904,  and  is  an  unconditional  promise  to 

5.  pay  $1,200,   September  1,  1907,   ''at  the  bank  of 
Mount  Ayr."    While  the  state  in  which  the  note  is 

payable  is  not  named  in  connection  with  the  name  of  the 
bank,  yet  from  the  fact  that  it  was  executed  at  Mount  Ayr, 
Indiana,  and  payable  '*at  the  bank  of  Mount  Ayr,"  tiie 
conclusion  would  naturally  follow  that  the  bank  named  was 
in  the  town  named,  in  Indiana.  In  the  case  of  Walker  v. 
Woollen  (1876),  54  Ind.  164,  166,  23  Am.  Rep.  639,  it  was 
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said:  ''A  contract,  when  sued  npon  in  the  courts  of  this 
State,  will  be  presomed  to  have  been  executed  in  this  State, 
unless  the  contrary  appear.'*  In  the  case  of  Crossan  v. 
May,  supra,  referring  to  the  case  last  cited,  it  is  said:  "It 
was  held  that  where  a  note  was  made  payable  at  a  named 
bank,  in  a  place  named,  but  without  naming  the  state,  it 
would  be  presumed  that  the  bank  was  in  the  state,  rather 
than  out  of  it,  and  that  the  paper  was  governed  by  the  law 
merchant.*'  See,  also,  Indianapolis  Piano  Mfg.  Co,  v.  Caven 
(1876),  53  Ind.  258.  Ordinarily  the  word  **at"  is  less  defi- 
nite than  the  word  **in,"  but  as  used  in  the  note  before  us 
there  can  be  no  doubt  of,  or  lack  of  certainty  in,  its  mean- 
ing. It  is  commonly  employed  before  the  name  of  a  bank 
or  place  where  the  holder  of  a  note  may  find  its  maker  on 
the  day  it  becomes  due.  Its  sense  is  determined  largely 
from  the  subject-matter  with  reference  to  which  it  is  used. 
It  may  mean  "in,"  and  is  commonly  so  understood  when 
it  precedes  the  name  of  a  bank  in  fixing  the  place  of  pay- 
ment of  a  promissory  note.  The  note  in  question  was  pay- 
able "at  the  bank  of  Mount  Ayr,"  and  no  person  of  com- 
mon understanding  would  think  of  presenting  it  for  pay- 
ment at  any  other  place  than  in  the  room  where  such  bank 
was  actually  carrying  on  its  business.  The  note  in  this 
particular  meets  all  the  requirements  of  the  law  merchant. 
In  the  case  of  Crossan  v.  May,  supra,  at  page  245,  it  was 
said:  "In  order  to  place  a  note  upon  the  footing  of  bills 
of  exchange,  it  should  show  on  its  face  that  it  is  payable 
at  or  in  a  bank/'  (Our  italics.)  See,  also,  Indianapolis 
Piano  Mfg.  Co.  v.  Caven,  supra.  As  to  the  question  under 
consideration,  this  case  is  distinguishable  from  the  case  of 
Hardy  v.  Brier  (1883),  91  Ind.  91,  where  the  note  was 
made  payable  "at  the  bank  at  Attica,  Indiana,"  and  the 
case  of  Butterfkld  v.  Davenport  (1882),  84  Ind.  590,  where 
the  note  was  dated  "Concoid,  June  the  5th,  1878,"  and 
"payable  at  the  Bank  of  Goshen,"  and  the  case  of  Rormn- 
ger  v.  Keyes  (1881),  73  Ind.  375,  where  the  note  was  dated 
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**Hope,  Ind./'  and  payable  "at  the  Indiana  Banking  Com- 
pany of  Indianapolis,  Indiana."  In  the  last  case  it  was 
held  that  the  note  was  not  governed  by  the  law  merchant, 
because  not  payable  at  the  office  or  bank  of  the  Indiana 
Banking  Company. 

Appellants  insist  that  instructions  one  to  eight,  inclusive, 

tendered  by  appellee  and  given  by  the  court,  were  erroneous 

and  harmful.    As  to  the  first,  our  attention  is  called 

6.  to  the  part  that  told  the  jury  that  **this  note  is 
payable  in  a  bank  in  this  State."  We  find  no  ob- 
jection to  this  statement,  as  no  claim  is  made  that  the  body 
of  the  note  had  been  changed  in  any  particular  after  its 
execution.  The  statement  was  in  keeping  with  the  face  of 
the  note,  and  it  was  not  error  for  the  court  thus  to  con- 
strue it. 

Instruction  two  is  claimed  to  be  erroneous,  for  the  reason 

that  it  assumes  that  plaintiff  had  made  out  his  case,  and 

was  entitled  to  recover,  unless  the  jury  should  find 

7.  that  the  note  had  been  materially  altered  after  its 
execution,  by  the  removal  therefrom  of  the  name  of 

B.  B.  Miller.  As  we  have  seen,  there  was  evidence  tending 
to  support  other  defenses  than  the  one  named  in  this  in- 
struction, all  of  which  would  have  been  available  to  appel- 
lants had  the  suit  been  prosecuted  by  McLaughlin  Brothers. 
But  as  between  appellants  and  appellee,  the  latter,  by  rea- 
son of  the  character  of  the  paper  in  question,  holds*  it  free 
from  such  defenses,  only  in  case  he  took  the  note  before 
maturity,  in  the  usual  course  of  business,  for  a  valuable 
consideration,  without  notice  of  facts  affecting  its  validity, 
or  of  a  defense  on  the  part  of  the  makers.  Bradley,  Holton 
&  Co.  V.  Whicker  (1899),  23  Ind.  App.  380.  These  were 
all  essential  elements,  and  all  must  be  proved  before  it  can 
be  said  that  appellee  was  a  "bona  fide  holder,  and  entitled  to 
the  protection  of  the  law  as  aii  innocent  holder.  Oiberson 
V.  Jolley  (1889),  120  Ind.  301.  Appellee's  testimony  au- 
thorized a  finding  that  he  was  a  hona  fide  holder.    He  was 
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the  only  witness  who  testified  on  that  subject.  His  testi- 
mony was  clear  and  without  conflicting  statements.  He  was 
not  contradicted  by  any  other  evidence.  No  facts  or  cir- 
cumstances appear  in  evidence  from  which  the  jury  might 
have  inferred  that  appellee  was  not  an  innocent  purchaser 
and  holder  of  the  note.  The  testimony  of  appellee  was  be- 
fore the  jury  only  in  the  form  of  a  deposition,  and  while 
the  weight  of  the  evidence  thus  adduced  must  be  left  to 
the  jury  {Works  v.  Stevens  [1881],  76  Ind.  181),  there  was 
nothing  in  it  to  which  our  attention  has  been  called,  tend- 
ing to  discredit  it,  or  from  which  the  jury  might  draw 
reasonable  inferences  calculated  to  raise  a  doubt  in  the 
minds  of  reasonable  men  as  to  its  truthfulness,  other  than 
the  fact  that  he  was  an  interested  party.  From  this  state 
of  the  record  it  was  not  improper  for  the  court  to  tell  the 
jury  the  legal  effect  of  facts  thus  established.  Carver  v. 
Carver  (1884),  97  Ind.  497,  518;  Hazzard  v.  Citizens  State 
Bank  (1880),  72  Ind.  130;  Forsythe  v.  City  of  Hammond 
(1895),  142  Ind.  505,  513;  Board,  etc.,  v.  Legg  (1887),  110 
Ind.  479;  Roberts  v.  Kendall  (1895),  12  Ind.  App.  269; 
Hunt  V.  Conner  (1901),  26  Ind.  App.  41.  **It  is  not  error 
to  assume  in  the  charge  facts  established  by  uncontroverted 
evidence.'*  19  Dec.  Dig.  p.  921.  The  doctrine  thus  an- 
nounced is  not  in  conflict  with  that  class  of  cases  disap- 
proving a  peremptory  instruction  to  find  in  favor  of  one 
on  whom  rests  the  burden  of  the  issue,  when  the  determina- 
tion of  that  issue  involves  the  credibility  of  witnesses,  and 
inferences  and  deductions  drawn  from  established  facts. 
Jacobs  V.  Jolley  (1902),  29  Ind.  App.  25;  Wagner  v.  Weyhe 
(1905),  164  Ind.  177;  Haughton  v.  Aetna  Life  Ins.  Co. 
(1905),  165  Ind.  32.  The  reasons  assigned  for  declaring 
this  instruction  erroneous  are  not  sustained. 

What  we  have  said  with  reference  to  the  objections  urged 
against  this  instruction,  applies  with  equal  force  to  the 
specific  defects  claimed  in  each  of  the  other  instructions. 
Oar  investigation  of  the  questions  under  consideration  has 
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been  strictly  limited  to  the  objections  and  reasons  pointed 
out  by  appellants,  but  we  do  not  mean  to  approve  the  in- 
structions as  against  other  objections  which  might  be  urged 
against  them. 
Judgment  affirmed. 


Princeton  Coal  Mining  Company  v.  Downer. 

[No.  7,023.    Filed  February  13,  1911.    Rehearing  denied  May  9, 

1911.    Transfer  denied  June  22,  1911.] 

1.  Master  and  Servant. — Relation  of. — Mines. — Shot  Firers. — ^A 
shot  firer  in  a  coal  mine  is  a  servant  of  the  operator  of  the  mine 
whether  employed  directly  by  such  operator,  or  indirectly,  as  an 
assistant  to  the  miners,    pp.  141, 143. 

2.  Master  and  Servant, — Relationship, — Burden  of  Proof. — Vari- 
ance. — In  an  action  by  a  coal  miner  for  injuries  received,  the 
burden  is  upon  him  to  show  that  the  relationship  of  master  and 
servant  exists  between  him  and  defendant;  and  he  must  re- 
cover, if  at  all,  upon  the  cause  of  action  alleged,    p.  142. 

3.  Mines. — Duties  of  Inspection. — Reliance  upon  Performance  of. — 
It  is  the  common-law  and  the  statutory  duty  of  the  operator  of  a 
coal  mine  to  inspect  the  working  places  of  miners  and  keep  them 
in  a  reasonably  safe  condition  for  the  use  of  servants ;  and  an  em- 
ploye has  the  right  to  rely  upon  the  operator's  performance  of 
such  duty.    p.  142. 

4.  Master  and  Servaio*. — Concurrent  Negligence  of  Fellow  Serv- 
ant.— Effect. — ^The  concurrent  negligence  of  a  fellow  servant  with 
that  of  the  master  In  producing  an  injury  to  a  servant  does  not 
relieve  the  master  from  liability,    p.  142. 

5.  Master  and  Servant. — Coal  Mines. — Shot  Firers, — Defective 
Partitions. — ^A  complaint  by  a  shot  firer  In  a  coal  mine,  alleging 
that  the  plaintiff  was  employed  by  defendant  as  a  servant  In  Its 
coal  mine,  that  neither  the  defendant  nor  Its  mine  boss  visited 
the  rooms  in  the  mine  at  any  time,  that  the  pillars  between  the 
rooms  were  negligently  perniitted  to  be  made  less  than  fifteen 
feet  thick,  that  defendant  knew  thereof  and  plaintiff  did  not, 
that  a  fellow  servant,  ignorant  of  such  condition  of  the  parti- 
tion, bored  a  hole  therein,  placed  and  fired  a  shot  therein,  to  the 
injury  of  plaintiff,  who  was  in  an  adjoining  room,  and  that  the 
defendant  employed  more  than  100  men  in  such  mine,  states  a 
cause  of  action ;  and  another  paragraph  alleging  the  same  facts 
except  that  the  plaintiff  was  elected  and  employed  by  the  miners 
with  the  consent  of  defendant,  and  that  defendant  paid  to  such 
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miners  certain  stuns  of  money  with  wliich  to  pay  the  wages  of 
the  plaintiff,  also  states  a  cause  of  action,    p.  142. 

6.  Tbial. — Peremptory  Instructions. — ^Where  there  Is  some  evidence 
tending  to  sustain  the  material  allegations  of  plaintiff*?  com- 
plaint, a  peremptory  instruction  for  defendant  should  be  refused, 
p.  143. 

7.  Masteb  and  Servant. — Coal  Mines. — Shot  Fivers. — Instruxstions. 
— In  an  action  for  damages  by  a  shot  firer  in  a  coal  mine,  an  iu- 
struction  that  if  the  miners  elected  to  have  plaintiff  employed  as 
a  shot  firer.  and  contributed  to  the  payment  of  his  wages,  such 
payment  being  made  through  appellant,  plaintiff  was  neither  a 
trespasser,  nor  a  mere  licensee,  in  such  mine,  and  that  defendant 
would  owe  him  the  duty,  while  so  engaged,  to  furnish  him  a 
reasonably  safe  place  in  which  to  work,  is  correct,    p.  144. 

8.  HiASTEB  AND  Sebvant. — Cool  Mines. — Rooms. — Mining  Boss. — 
— Instructions. — In  an  action  for  damages  by  a  shot  firer  In  a 
coal  mine,  an  instruction  that  if  the  Jury  should  find  that  it  was 
the  duty  of  the  mine  boss  to  direct  and  govern  the  form  and 
location  of  the  rooms  and  that  it  was  his  duty  to  make  the  par- 
tition walls  fifteen  feet  thick  and  he  negligently  failed  to  do  so, 
that  at  the  place  the  shot  was  fired  such  wall  was  only  five  to 
seven  feet  thick,  that  this  was  the  proximate  cause  of  the  in- 
jury, that  the  plaintiff  was  not  guilty  of  contributory  negligence 
and  that  the  risk  was  not  assumed,  the  verdict  should  be  for  the 
plaintiff,  is  a  correct  statement  of  the  law.    p.  144. 

9.  Masteb  and  Servant. — Coal  Mines. — Damages. — Issues. — In- 
itrucHons  Concerning. — ^In  an  action  by  a  coal  miner  for  damages 
for  personal  injuries,  an  instruction  that  the  preponderance  of 
the  evidence  must  establish  -the  injury  substantially  as  alleged, 
and  that  the  injury  was  caused  by  the  negligence  of  defendant, 
but  that  if  the  plaintiff  was  an  experienced  miner  and  knew  as 
well  as  defendant  of  the  danger,  he  cannot  recover,  furnishes  to 
defendant  no  cause  for  complaint,    p.  145. 

10.  Master  and  Sebvant. — Coal  Mines. — Shot  Firers. — Contribu- 
tory Negligence. — Assumption  of  Risk. — Instructions. — In  an  ac- 
tion by  a  shot  firer  in  a  coal  mine  for  damages  caused  by  the 
alleged  negligence  of  the  operator  of  such  mine  in  making  the 
partition  walls  of  the  rooms  too  thin,  thereby  causing  a  shot  to 
break  through  the  wall  to  plaintiffs  Injury,  the  elements  of  con- 
tributory negligence  and  assumption  of  risk  enter,  and  an  in- 
struction  thereon  is  proper,    p.  145. 

11.  Masteb  and  Sebvant. — Coal  Mines. — Duties  of  Boss. — Evi- 
dence.— In  an  action  for  damages  by  a  shot  firer  in  a  coal  mine, 
evid^ice  is  competent  showing  why  pillars  of  coal  were  left 
standing  between  the  rooms  therein,  what  were  the  duties  of  the 
mhie  boss  In  respect  to  sudi  pillars  and  as  to  the  giving  of  notice 
to  shot  firers  of  a  shot  placed  for  the  making  of  a  '^reak- 
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through,"  and  the  proper  location  of  the  "break-throughs;"  and 
such  shot  firer,  as  well  as  other  miners,  was  a  competent  wit- 
ness as  to  such  fact».  p.  145. 
12.  Masteb  and  Servant. — Coal  Mines. — Blasting. — Evidence, — 
Jury. — Evidence  that  a  shot  flrer  was  hired  by  the  miners  in  a 
coal  mine  with  the  operator's  knowledge  and  consent,  that  while 
in  a  room  a  shot  was  fired  by  a  miner  in  an  adjoining  room,  in- 
juring plaintiff  because  the  partition  wall  was  too  thin,  that  it 
was  not  the  duty  of  the  shot  firer  to  ascertain  the  thickness  of 
the  wall  and  that  he  could  not  have  known  such  thickness  except 
by  an  examination,  and  that  the  miner  who  fired  the  shot  did. not 
know  the  thickness  thereof,  requires  a  submission  to  the  jury  of 
the  questions  of  defendant's  negligence  and  plaintiff's  contribu- 
tory negligence,    p.  146. 

From  Gibson  Circuit  Court;  0.  M.  Welborn,  Judge. 

Action  by  Wallace  D.  Downer  against  the  Princeton 
Coal  Mining  Company.  From  a  judgment  for  plaintiff  for 
$1,725,  defendant  appeals.    Affirmed, 

Lucius  C.  Embree  and  Morton  C,  Emhree,  for  appellant. 
Marsh  T.  Lewis  and  John  TT.  Brady,  for  appellee. 

Ibach,  J. — ^Appellee  brought  this  action  against  appel- 
lant to  recover  for  personal  injuries  received  by  him  while 
in  the  employ  of  appellant,  as  a  shot  firer  in  its  coal  mine, 
through  the  alleged  negligence  of  appellant  in  failing  to 
provide  a  safe  place  in  which  to  work,  and  through  its 
failure  to  perform  the  duties  imposed  upon  it  by  statute. 

The  complaint,  as  originally  filed,  consisted  of  three  par- 
agraphs, the  first  of  which  was  dismissed  at  the  trial.  The 
second,  omitting  the  formal  parts,  as  to  the  nature  and 
organization  of  the  appellant,  and  the  description  of  appel- 
lant's mine,  substantially  alleges  that  on  October  1,  1907, 
and  prior  thereto,  appellee  was  employed  by  appellant  and 
the  miners  at  work  in  appellant's  said  mine,  as  a  shot  firer, 
having  been  duly  elected  to  said  position  by  the  miners  of 
said  mine,  and  prior  to  and  at  the  time  of  said  election  he 
was  employed  by  appellant  as  a  miner  in  said  mine;  that 
at  the  time  of  the  injury  appellee  was  firing  the  shots  in  a 
room  running  in  a  westerly  direction  off  the  second  south 
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cross-entry;  that  on  said  date  appellee  was  in  the  tenth 
room  from  the  face  of  said  entry;  that  the  safety  of  the 
men  required  that  the  rooms  or  excavations  running  from 
the  entries,  and  running  in  the  same  direction,  should  run 
parallel  with  one  another,  and  that  there  should  be  a  parti- 
tion of  coal,  not  less  than  fifteen  feet  in  thickness,  left  , 
standing  between  the  rooms,  in  order  to  prevent  the  mine 
from  caving  in,  and  to  prevent  explosions  from  shots  of 
powder  used  in  mining  coal  from  injuring  employes  in  the 
mine ;  that  it  was  the  duty  of  appellant  and  its  mining  boss 
to  plan  and  lay  out  the  rooms  in  the  mine  so  that  the  par- 
titions or  pillars  of  coal  between  the  rooms  in  the  mine 
should  be  and  remain  the  thickness  aforesaid;  that  appel- 
lant at  the  time,  and  for  many  weeks  prior  thereto,  had  in 
its  employ  more  than  one  hundred  men,  and  also  a  mining 
boss,  but  that  said  mining  boss  did  not  visit  the  room  in 
question  each  alternate  day,  or  any  day,  nor  did  he  see  that 
safety  was  assured  in  said  tenth  room  where  appellee  was, 
nor  did  he  prevent  appellee  from  going  into  the  room  where 
he  was  injured,  nor  did  he  or  appellant  see  that  the  parti- 
tion between  said  rooms  was  of  the  requisite  thickness,  but 
appellant  and  the  mining  boss  carelessly  and  negligently 
refused  and  omitted  to  perform  any  of  their  said  duties; 
that  appellant  knew  at  the  time  that  said  partition  was 
dangerously  weak  and  thin,  or  might  have  known  by  the 
exercise  of  reasonable  care,  but  with  this  knowledge  as- 
signed one  Grubbs  to  work  in  the  eighth  room;  that  said 
Grubbs  was  ignorant  of  the  unsafe  and  thin  condition  of 
said  partition  of  coal,  and  without  experience  necessary  to 
ascertain  its  condition;  that  while  working  in  said  room,  in 
the  discharge  of  his  duties,  he  drilled  a  hole  in  said  parti- 
tion at  the  point  where  it  was  so  unsafe  and  of  insufficient 
thickness,  and  placed  powder  therein  for  the  purpose  of 
shooting  down  coal  in  the  usual  course  of  mining  it;  that 
by  reason  of  the  unsafe  condition  and  thinness  of  said  par- 
tition, the  explosion  of  powder  broke  through  said  partition 
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into  said  tenth  room,  and  threw  coal,  slate  and  debris  against 
appellee,  inflicting  the  injuries  for  which  he  sues. 

It  is  further  averred  that  appellee,  at  the  time  he  sus- 
tained said  injuries,  was  in  the  exercise  of  due  care,  and 
had  no  knowledge  whatever  of  the  dangerous  condition  of 
the  partition  of  coal  between  said  rooms;  that  he  received 
said  injuries  without  any  fault  or  negligence  on  his  part, 
and  that  said  injuries  were  caused  solely  by  the  aforesaid 
negligence  of  the  appellant. 

The  third  paragraph  of  complaint  is  the  same  as  the 
second,  except  that  in  respect  to  the  employing  of  appellee 
as  a  shot  firer  it  alleges  that  appellee  was  employed  by  the 
miners  working  in  the  mine,  with  the  knowledge  and  con- 
sent of  appellant,  and  that  appellant  paid  the  miners  one- 
quarter  of  a  cent  a  ton  for  each  ton  of  coal  mined  by  them, 
to  be  applied  by  the  miners  on  appellee's  wages  as  a  shot 
firer. 

A  demurrer  for  want  of  facts  was  overruled  to  each  of 
said  paragraphs,  and  issues  were  formed  by  answer  in  gen- 
eral denial.  A  trial  was  had  by  jury,  resulting  in  a  verdict 
in  favor  of  appellee  for  $1,725.  Over  appellant's  motion 
for  a  new  trial,  judgment  was  rendered  thereon. 

The  errors  assigned  and  relied  on  for  reversal  in  this 
court  are  (1)  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  (2)  the  court  erred  in  over- 
ruling appellant's  demurrer  to  the  second  paragraph  of 
complaint;  (3)  the  court  erred  in  overruling  appellant's 
demurrer  to  the  third  paragraph  of  complaint;  (4)  the 
court  erred  in  overruling  appellant's  motion  for  a  new  trial. 

The  objections  to  the  second  paragraph  of  complaint  are 
(1)  that  it  does  not  contain  the  averment  of  facts  upon 
which  there  arises  any  duty  on  the  part  of  the  master  to 
do  the  things  alleged  to  have  been  omitted;  (2)  it  sets  forth 
facts  upon  which  it  appears  that  appellee  was  not  a  servant 
of  appellant;  (3)  that  appellee  is  not  shown  to  have  had 
any  right  to  enter  the  mine,  and  to  act  therein  as  shot  firer ; 


MAT  TERM,  1911.  141 


Princeton  Coal,  etc.,  Co.  v.  Downer— 48  Ind.  App.  136. 

(4)  assuming  that  appellee  was  a  servant  of  appellant,  and 
engaged  in  its  service  at  the  time  of  the  injury,  still  the  negli- 
gence that  caused  the  injury  was  that  of  a  fellow  servant, 
whose  negligent  act  which  resulted  in  the  injury  was  open 
and  obvious,  and  known  to  appellee  before  he  ignited  the 
shot. 

The  negligence  alleged  in  each  paragraph  is  twofold: 
(1)  In  failing  to  discharge  a  common-law  duty,  and  (2) 
the  violation  of  a  mandatory  provision  of  section  twelve  of 
the  act  of  April  15,  1905  (Acts  1905  p.  65,  §8580  Bums 
1908).  Hymera  Coal  Mining  Co,  v.  Mahan  (1909),  44  Ind. 
App.  583. 

Said  second  paragraph  alleges  that  appellee  was  an  em- 
ploye of  appellant  in  its  mine,  but  whether  appellee  was 
under  the  direct  employment  of  appellant,  or  indi- 

1.  rectly  as  assistant  to  the  miners,  can  have  no  bearing 
on  the  question,  because,  in  either  event,  the  relation 
of  master  and  servant  existed  between  appellee  and  appel- 
lant, within  the  meaning  of  the  rule  requiring  a  master  to 
exercise  ordinary  care  to  prevent  injury  to  his  employes. 
Indiana  Iron  Co.  v.  Cray  (1898),  19  Ind.  App.  565;  Pug- 
mire  V.  Oregon,  etc.,  B,  Co.  (1907),  33  Utah  27,  92  Pac.  762, 
13  L.  R.  A.  (N.  S.)  565;  BummellY.Dilworth,  Porter  <fe  Co. 
(1885),  111  Pa.  St.  343,  2  Atl.  355;  Ringue  v.  Oregon  Coal 
Co.  (1904),  44  Or.  407,  75  Pac.  703;  Ryan  v.  John  O'Brien 
Boiler  Works  (1896),  68  Mo.  App.  148. 

In  the  well-considered  case  of  Bingue  v.  Oregon  Coal  Co., 
supra,  after  a  review  of  the  authorities,  the  court  said: 
**  Under  the  law,  therefore,  even  though  there  was  no  direct 
contract  of  employment,  the  plaintiflf  was  entitled  to  the 
protection  of  a  sen-^ant,  if,  with  the  knowledge  and  consent 
of  the  defendant,  he  was  in  the  mine  for  the  purpose  of 
rendering  services  for  its  benefit,  and  the  case  should  have 
been  submitted  to  the  jury  upon  that  theory. ' '  In  that  case 
the  complaint  proceeded  on  the  theory  that  at  the  time  of 
the  accident  the  relation  of  master  and  servant  existed  be- 
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tween  plaintiff  and  defendant.    This  was  denied,  and  was, 
therefore,  a  material  issue  in  the  case.    Any  plaintiff 

2.  must  recover,  if  at  all,  upon  the  cause  of  action  as 
alleged;  and  the  burden  was  upon  appellee  to  show 

such  a  state  of  facts  as,  under  the  law  of  negligence, 
would  constitute  the  relation  of  master  and  servant.  The 
court  further  said:  **We  do  not  understand,  however,  that 
it  was  necessary  for  him  to  prove  a  direct  contract  by  some 
authorized  agent  of  the  defendant  employing  him,  or  that 
his  right  to  work  was  included  in  the  terms  of  the  contract 
with  his  father.  If,  as  the  evidence  tended  to  show,  he  was 
going  into  the  mine  at  the  time  of  the  accident  by  the  re- 
quest of  his  father,  with  the  permission  or  consent  of  the 
defendant,  express  or  implied,  for  the  purpose  of  perform- 
ing work  or  labor  for  it,  he  was  not  a  trespasser  or  a  licensee, 
but  was  rightfully  in  the  mine,  and  the  relation  of  master 
and  servant  existed  between  him  and  the  defendant,  within 
the  meaning  of  the  rule  requiring  a  master  to  exercise  rea- 
sonable care  to  prevent  injury  to  his  employes." 

It  was  the  duty  of  the  mine  owner  or  operator,  under 

both  the  common  and  the  statutory  law,  to  inspect  such 

working  place,  and  keep  it  reasonably  safe  for  em- 

3.  ployes  who  were  required  to  work  therein.    And  an 
employe  may  rely  on  the  presumption  that  his  master 

has  not  been  negligent  in  this  regrard,  and  that  he  has  per- 
formed the  duties  imposed  upon  him  by  his  relation- 

4.  ship.    Where  a  master  is  guilty  of  negligence,  it  is 
no  excuse  that  a  fellow-servant  was  also  negligent. 

"We  are  not  unmindful  of  the  fact  that  the  bare  allegation 
of  a  duty,  unsupported  by  facts  showing  such  duty, 

5.  is  a  nullity;  but  we  think  said  second  paragraph, 
when  read  as  a  whole,  was  sufScient  to  withstand  the 

demurrer. 

The  same  reasons  are  urged  against  the  third  paragraph 
of  complaint.  What  has  been  said  concerning  the  sufficiency 
of  the  second  paragraph  applies  with  equal  force  to  the 
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third  paragraph,  and  the  same  authorities  there  cited  will 
be  applicable  here. 

In  addition,  it  is  insisted  that  said  third  paragraph  al- 
leges that  appellee  was  employed  by  the  miners,  and  en- 
tered the  mine  as  their  servant,  with  the  knowledge  and 
consent  of  appellant,  and  that  appellee  was  a  mere  licensee. 
It  is  provided  by  §8610  Bums  1908,  Acts  1907  p.  347,  §9, 
**that  at  any  coal  mine  in  the  State  where  the  miners  work- 
ing therein  so  elect,  persons  may  be  employed  to  act  as  shot 
firers,  and  their  wages  shall  be  paid  by  the  miners  working 
therein.** 

It  appears  from  the  allegations  in  this  paragraph  of  com- 
plaint that  the  miners  working  in  the  mine  of  appellant 
attempted  to  take  advantage  of  this  provision  of  the  law, 
and  elected  appellee  to  such  position.  The  allegations  show 
also  that  appellant  paid  certain  sums  of  money  to  the  miners 
to  pay  to  the  person  holding  the  position  of  shot  firer  in 
its  mine.  Appellee  was  engaged  in  performing  an  indis- 
pensable part  of  the  mining  operations  being  carried  on  in 
appellant's  mine,  a  part  of  the  business  of  mining  for  which 
the  miners  were  directly  employed  by  appellant.  Appellant, 
with  full  knowledge  of  appellee's  presence  in  the  mine  as 
shot  firer,  owed  him  the  same  duty  it  owed  to  tlie  miners. 
See  authorities  heretofore  cited.  The  demurrer  was  prop- 
erly overruled. 

It  is  also  claimed  that  the  court  erred  in  refusing  to  give 
certain   instructions  requested   by  appellant.     The 

6.    first  instruction  was  peremptory.    The  evidence  was 
gufScient  to  require  the  cause  to  be  submitted  to  the 
jury,  and  it  was  properly  refused. 

The  remaining  instructions,  tendered  and  refused, 

1.    are  based  upon  the  claim  of  appellant  that  appellee 
was  not  a  servant  of  appellant,  but  a  mere  licensee. 
Under  the  authorities,  they  were  properly  refused. 

Complaint  is  made  of  the  following  instruction  given  by 
the  court  at  the  request  of  appellee :    **I  instruct  you,  there- 
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fore,  that  if  you  find  from  the  evidence  that  the 

7.  miners  working  in  defendant  company's  mine  had 
elected  to  have  the  plaintiff  employed  as  a  shot  firer 

in  said  mine,  and  were  contributing  of  their  wages,  earned 
by  mining  coal  in  said  mine,  to  the  payment  of  the  wages 
of  said  appellee,  as  such  shot  firer,  and  that  defendant  com- 
pany was  holding  back  portions  of  the  miners'  wages,  so 
contributed  to  pay  the  plaintiff  as  such  shot  firer,  and  pay- 
ing them  over  to  the  treasurer  of  the  miners'  local  union, 
to  be  paid  by  such  treasurer  to  plaintiff,  then,  in  that  view 
of  the  case,  plaintiff  was  neither  a  trespasser  nor  a  mere 
licensee  in  defendant's  mine,  but  his  employment  there  was 
contemplated  and  provided  for  by  the  law  of  the  State,  and 
while  engaged  in  the  performance  of  his  duties  under  and 
pursuant  to  such  employment,  if  you  find  from  the  evidence 
he  was  so  engaged,  defendant  would  owe  him  the  duty  to 
furnish  him  a  reasonably  safe  place  to  perform  his  duties 
as  such  shot  firer  in  defendant's  mine."  In  view  of  the 
authorities  cited,  the  court  did  not  err  in  giving  this  in- 
struction. 

By  instruction  two,  given  at  the  request  of  appellee,  the 

jury  was  told  that  if  it  found  from  the  evidence  that  it  was 

the  duty  of  the  mine  boss  to  direct  and  govern  the 

8.  form  and  location  of  the  rooms  made  in  the  mine, 
and  to  see  that  partitions  of  coal  from  twelve  to  fif- 
teen feet  thick,  were  left  between  such  rooms,  and  the  mine 
boss  negligently  failed  so  to  direct  and  govern  the  form 
and  location  of  the  rooms  referred  to  in  the  evidence,  but 
permitted  them  to  be  so  driven  into  the  coal,  that  at  the 
place  where  the  shot  was  fired  said  rooms  were  separated 
by  a  partition  only  five  to  seven  feet  thick,  that  this  was 
the  proximate  cause  of  the  injury,  that  plaintiff  was  not 
guilty  of  negligence  proximately  contributing  to  his  own 
injury,  and  that  the  risk  was  not  one  of  the  risks  assumed 
by  appellee,  as  explained  in  those  instructions,  then  the 
verdict  should  be  for  plaintiff.    This  instruction  is  a  correct 
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statement  of  the  law,  and  it  was  competent  to  instruct  the 
jury  upon  this  branch  of  the  case. 

Instruction  four,  given  at  the  request  of  appellee,  relates 
to  the  duty  owing  to  appellee  as  shot  firer  in  appellant's 
mine,  and  was  a  correct  statement  of  the  law. 

Appellant  also  contends  that  the  court  erred  in  giving, 

on  its  own  motion,  instruction  one.     Said  instruction  does 

not  attempt  to  set  out  the  substance  of  either  para- 

9.  graph,  but  only  a  ground  of  negligence.     The  jury 
was  told  by  said  instruction  that  defendant  filed  a 

general  denial  to  the  complaint ;  that  under  the  issues  thus 
formed,  in  order  to  entitle  the  plaintiff  to  a  verdict,  the 
evidence  should  preponderate  in  his  favor,  and  should  es- 
tablish the  injury,  substantially  as  charged  in  the  com- 
plaint, and  that  the  injury  was  caused  by  the  negligence  of 
appellant;  but  if  the  proof  fairly  shows  that  plaintiff  was 
an  experienced  miner,  and  was  well  acquainted  with  de- 
fendant's mine  at  the  place  where  he  received  his  injury, 
and  that  he  knew  of  the  dangerous  condition  of  the  wall  in 
controversy,  as  well  as  defendant  or  its  mine  boss  or  any 
of  the  employes,  in  that  event  he  is  not  entitled  to  recover. 
This  instruction  was  as  favorable  to  appellant  as  could  have 
been  asked,  and  while  it  was  crude  in  form,  the  court  did 
not  err  in  giving  it. 

Instructions  two  and  three,  given  by  the  court  of  its  own 
motion,  over  the  objections  of  appellant,  relate  to  the  ques- 
tions of  contributory  negligence  and  the  assumption 

10.  of  risk.     They  were  applicable  to  the  evidence  in 
this  case,  and  the  court  rightfully  instructed  the  jury 

upon  these  two  branches. 

Appellant  also  contends  that  the  court  erred  in  permit- 
ting appellee,  as  a  witness  in  his  own  behalf,  to  testify  in 
respect  to  the  reasons  why  pillars  of  coal  were  left 

11.  standing  between  the  rooms  in  a  coal  mine,  and  in 
permitting  hm  to  testify  as  to  what  were  the  duties 

Vol.  48—10 
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of  a  mine  boss  in  respect  to  these  pillars  and  the  thickness 
thereof,  and  that  it  was  the  duty  of  the  mine  boss  to  give 
shot  firers  notice  when  a  shot  was  being  placed  for  the  pur- 
pose of  making  a  ** break-through"  between  two  rooms  in 
the  mine,  and  also  that  the  court  erred  in  permitting  wit- 
ness Cross  to  testify  that  it  was  the  duty  of  the  mine  boss 
to  see  that  the  pillars  were  of  a  certain  thickness  at  certain 
places,  and  to  tell  where  to  drive  the  ** break-throughs." 
These  questions  were  all  pertinent  to  the  issues  in  this  case. 
The  witnesses  were  competent  to  testify,  and  the  questions 
related  to  matters  that  were  material.  It  was  therefore 
proper  to  allow  the  jury  to  be  informed  upon  matters  pre- 
sented by  the  questions,  to  assist  it  in  arriving  at  a  true 
verdict. 

It  is  insisted  by  appellant  that  the  verdict  is  not  sustained 

by  suflficient  evidence  and  is  contrary  to  law.    It  is  shown 

by  the  evidence  that  appellee  was  hired  by  the  miners 

12.  in  appellant's  mine,  with  the  knowledge  and  consent 
of  appellant ;  that  appellee,  on  the  day  of  his  injury, 
was  engaged  in  the  discharge  of  his  duties  as  shot  firer  in 
appellant's  mine;  that  it  was  not  the  duty  of  the  shot  firer 
to  investigate  the  thickness  of  the  pillars;  that  there  was 
nothing  to  indicate  that  this  was  a  ** break-through"  shot; 
that  it  looked  like  it  was  to  square  up  the  room,  and  make 
it  a  little  wider;  that  if  the  pillar  in  question  had  been 
fifteen  feet  thick  it  would  have  been  perfectly  safe ;  that  by 
the  arrangement  of  the  rooms  the  pillars  became  thinner  as 
the  entries  were  sunk  into  the  face  of  the  coal;  that  an 
experienced  man  going  into  these  rooms  would  know  that 
the  pillars  were  getting  thinner,  but  he  could  not  tell 
whether  they  were  fifteen  feet  or  five  feet  thick,  unless  he 
took  the  precaution  to  sound  them ;  that  the  miner  Grubbs, 
who  placed  the  shot,  had  no  means  of  determining  the  thick- 
ness of  said  pillar,  and  that  the  shot  was  a  small  one. 

The  question  as  to  the  negligence  of  appellant  and  the 
contributory  negligence  of  appellee  was  properly  submitted 
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to  the  jury.     There  is  evidence  fairly  tending  to  support 
the  verdict,  and  appellant's  motion  for  a  new  trial  was 
properly  overruled. 
Judgment  afSrmed.  ... 


Bennett,  Administratrix,  v.  Evansville  and 
Terre  Haute  Railway  Company  et  al. 

[No.  7,628.    Filed  June  23,  1911.] 

1.  Master  a2^d  Servant. — Railroads, — Employers*  Liability  Act, — 
A  complaint  founded  upon  section  one  of  the  employers'  liability 
act  (Acts  1893  p.  294,  §8017  Burns  1908),  providing  that  "every 
railroad  ♦  ♦  ♦  In  this  State,  shall  be  liable  for  damages  for 
personal  Injury,  ♦  ♦  ♦  Second.  Where  such  Injury  re- 
sulted from  the  negligence  of  any  person  in  the  service  of  such 
corporation,  to  whose  order  or  direction  the  injured  employe  at 
the  time  of  the  injury  was  bound  to  conform,  and  did  conform," 
alleging  that  defendant  railroad  company's  boss  of  its  bridge 
gang  negligently  ordered  him  to  help  in  a  specified  way  to  un- 
load piling  from  a  flat  car,  and  that  in  carrying  out  such  order 
he  was  injured,  should  be  held  sufficient  p.  148. 
^.  Courts. — Federal, — State, — Superiority, — ^The  decisions  of  the 
federal  Supreme  Court  are  binding  upon  state  courts,    p.  150. 

3.  Appeal. — Transfer, — Constitutional  Questions. — Erroneous  De- 
cisions,— ^Where  a  case  involves  a  constitutional  law  question, 
and  where  a  ruling  precedent  of  the  Supreme  Court  appears  er- 
roneous, the  Appellate  Court  will  transfer  the  case  to  the  Su- 
preme Court  with  an  appropriate  recommendation,    p.  150. 

Prom  Greene  Circuit  Court;  Charles  E.  Henderson, 
Judge. 

Action  by  Lula  Bennett,  as  administratrix  of  the  estate 
of  Emery  C.  Bennett,  deceased,  against  the  Evansville  and 
Terre  Haute  Railway  Company  and  another.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  (For  final  decision, 
see  —  Ind.  — .)    Transferred  to  Supreme  Court. 

W.  L.  Slinkard,  for  appellant. 

J.  E,  Iglehart,  Edunn  Taylor,  E,  H,  Iglehart  and  John 
T.  4&  Will  H,  Hays,  for  appellees. 
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Ibach,  J. — Suit  by  appellant,  as  administratrix,  to  re- 
cover damages  for  the  death  of  Emery  C.  Bennett,  which 
occurred,  it  is  alleged,  by  reason  of  the  negligence  of  ap- 
pellees. Each  appellee  filed  a  separate  demurrer  to  the 
complaint,  which  demurrers  were  sustained.  Appellant  de- 
clined to  plead  further,  and  judgment  was  rendered  for 
appellees. 

The  sole  question  arising  on  this  appeal  is  the  sufficiency 
of  the  complaint,  as  the  only  error  assigned  is  in  sustaining 
the  demurrers. 

The  complaint  is  long  and  verbose.    Following  is  a  brief 

summary  of  the  facts  averred :  That  Bennett  was  employed 

by  defendant  railroad  companies  as  a  member  of  a 

1.  bridge  gang,  whose  business  it  was,  among  other 
things,  to  work  upon  certain  bridges ;  that  he  was  on 
July  4,  1907,  ordered  by  defendants,  through  the  boss  of 
the  gang  with  which  he  was  working,  to  assist  in  unloading 
a  carload  of  piling,  by  rolling  them  off  the  car  with  cant- 
hooks  and  crowbars;  that  all  the  piling  had  been  un- 
loaded but  two  pieces,  one  of  which  remained  on  top  of  th^ 
other,  on  the  east  side  of  the  car,  and  both  were  stuck  and 
fast;  that  Bennett  waa  ordered  by  the  boss  to  go  to  the 
center  of  the  car,  a  dangerous  place,  to  the  east  of  the  piling, 
and  in  front  of  the  way  the  piling  was  compelled  to  roll; 
that  as  he  was  thus  situated  the  piling  was,  by  the  orders 
of  the  boss,  started  to  roll,  that  it  roUed  toward  the  east, 
and  followed  Bennett  who  was  trying  to  get  out  of  the  way ; 
that  in  trying  to  escape  he  jumped  from  the  east  side  of 
the  car,  but  the  piling  rolled  off  and  struck  him,  and  as  a 
result  of  the  injury  he  died.  It  is  also  averred  that  he  had 
been  long  employed  by  defendants  as  a  servant  for  hire, 
and  was  working  in  the  line  of  his  duty  when  injured. 

Appellees  are  charged  with  negligence  in  failing  to  guj)- 
ply  chocks,  stops  or  standards  to  stop  the  piling  from  roll- 
ing off  the  car,  and  in  failing  to  supply  skids  on  which  the 
piling  could  slide  down  from  the  car.     It  is  alleged  that 
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appellees,  by  their  boss,  whose  orders  and  commands  Ben- 
nett was  bound  to  obey,  were  negligent  in  ordering  Bennett 
into  a  place  of  danger,  in  failing  to  notify  him  of  the  dan- 
ger, in  failing  to  order  him  therefrom,  and  in  negligently 
ordering  the  piling  to  be  pried  loose  and  rolled  oflf  the  car, 
in  a  dangerous  manner,  while  Bennett  was  thus  situated, 
and  that  Bennett's  death  was  the  result  of  appeUees'  negli- 
gence. It  is  averred  that  Bennett  used  due  care  and  cau- 
tion and  was  without  fault  or  negligence,  and  that  the  boss 
knew  that  the  piling  was  stuck,  and  was  hard  to  break 
loose,  and  when  started  would  roll  off  the  car  with  great 
force,  and,  knowing  these  things,  ordered  Bennett  into  the 
dangerous  place  in  front  of  the  piling. 

The  complaint  seems  to  have  been  drawn  under  section 
one  of  the  employers '  liability  act.  §8017  Bums  1908,  Acts 
1893  p.  294.  This  court,  in  the  recent  case  of  Bichey  v. 
Cleveland,  etc.,  B.  Co.  (1911),  47  Ind.  App.  123,  said  that 
''in  order  to  state  a  cause  of  action  under  the  second  sub- 
division of  the  statute,  it  is  necessary  that  the  complaint 
should  state  facts  which  show  (1)  that  the  plaintiff  was 
employed  by  a  corporation  engaged  in  the  operation  of  rail- 
roads; (2)  that  the  person  giving  the  order  or  direction 
was  employed  by  such  railroad  company,  and  that  the  per- 
son injured  was  bound  to  comply  with  such  order,  and  did 
so  comply;  (3)  that  the  order  was  a  special  order,  not  as 
broad  as  the  general  scope  of  the  employment;  (4)  either 
that  the  order  given  was  a  negligent  order,  or,  in  the  event 
said  order  was  not  negligently  given,  that  while  plaintiff 
was  performing  his  duty  in  carrying  out  said  order,  and 
while  he  was  in  a  place  where  he  was  required  to  be  in  the 
performance  of  his  duty  under  said  order,  he  was  injured 
through  some  negligent  act  or  omission  of  the  person  giv- 
ing the  order  or  direction." 

The  present  complaint  would  thus  seem  sufficient.  But 
the  Supreme  Court  of  this  State  has  held  §8017,  supra,  to 
be  constitutional  only  so  far  as  it  applies  to  those  employes 
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of  railroad  companies  who  are  engaged  in  operating  trains. 
Appellant,  on  the  facts  averred,  was  not  thus  engaged.  A 
late  decision  of  the  United  States  Supreme  Court  {Louis- 
vUle,  etc.,  R.  Co.  v.  Melton  [1910],  218  U.  S.  36,  30  Sup. 
Ct.  676,  54  L.  Ed.  921),  holds  that  such  a  statute  may  apply 
to  all  employes  of  a  railroad  company,  and  not  violate  the 
equal  protection  clause  of  the  14th  amendment  to  the  United 
States  Constitution.     The  decisions  of  the  United 

2.  States  Supreme  Court  are  binding  on  state  courts, 
and  the  Appellate  Court  of  this  State  cannot  decide 

constitutional  questions.    As  the  question  presented  by  this 

case  is  practically  the  question  presented  by  the  case  of 

Rickey  v.  Cleveland,  etc,  R.  Co,,  supra,  upon  the 

3.  authority  of  that  case,  and  for  the  reasons  there 
given,  we  respectfully  request  the  Supreme  Court  of 

this  State  to  take  over  this  case  and  decide  it,  and  that  they 
overrule  the  cases  of  Indianapolis  Traction,  etc.,  Co.  v.  Kin- 
ney (1909),  171  Ind.  612,  and  Cleveland,  etc.,  R.  Co.  v. 
Poland  (1910),  174  Ind.  411,  and  follow  the  ruling  in  the 
case  of  Indianapolis  St.  JB.  Co.  v.  Kane  (1907),  169  Ind.  25. 
This  case  is  transferred  to  the  Supreme  Court,  under  the 
provisions  of  §1429  Bums  1908,  Acts  1893  p.  29,  §3. 


Wilson  v.  Jackson  Hill  Coal  and  Coke  Company. 

[No.  7,629.    Filed  June  23,  1911.] 

1.  LiMrrATioN  OF  Actions. — Coal  Mines. — Mortal  Injury  to  Miner. 
— Accrual  of  Right  of  Action  to  Widow  and  Children. — Time  of. 
—Under  §8597  Burns  1908,  Acts  1907  p.  253,  providing  that  "for 
any  Injury  to  person  or  persons  ♦  ♦  ♦  occasioned  by  any 
violation  of  this  [mining]  act,  ♦  ♦  ♦  a  right  of  action  shall 
accrue  to  the  party  injured  ♦  ♦  ♦  and  in  case  of  loss  of 
life,  by  reason  of  such  violation,  a  right  of  action  shall  accrue; 
first,  to  the  widow,  if  any" ;  and  if  none,  then  to  other  depend- 
ents, an  action  by  a  widow  for  the  negligent  killing  of  her  hus- 
band in  violation  of  the  mining  law,  brought  within  two  years 
after  his  death;  Is  not  barred  by  the  statute  of  limitations,  though 
he  lived  three  years  after  he  sustained  the  injury,  but  filed  no  ac- 
tion therefor,    pp.  151, 154. 
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2.  Statutes. — Construction, — In  Pari  Materia.-^AH  Btatutes  on 
the  same  subject-matter  should  be  construed  in  pari  materia; 
and  where  a  statute  is  in  derogation  of  the  common  law  no  ex- 
ceptions  not  contained  therein  will  be  allowed,    p.  152. 

3.  Action. — Death, — Abatement  and  Revival. — ^The  act  of  1907 
(Acts  1907  p.  253,  §8597  Burns  1908),  amending  the  act  of  1905 
(Acts  1905  p.  65),  providing  that  for  the  death  of  a  husband, 
occasioned  by  the  violation  of  any  of  the  provisions  of  said  act 
regulating  coal  mines,  his  widow,  or  children,  shall  have  "a  right 
of  action,"  creates  a  new  and  independent  right  of  action  in  favor 
of  such  wife  and  children,    p.  153. 

4.  Abatement. — Action. — Death. — Damages. — At  the  common  law 
an  action  for  i)ersonal  Injuries  abated  with  the  death  of  the  in- 
jured person,    p.  1.53. 

From  Sullivan  Circuit  Court;  Charles  E.  Henderson, 
Judge. 

Action  by  Rosa  N.  Wilson  against  the  Jackson  Hill  Coal 
and  Coke  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

WiUiam  L.  Slinkard,  for  appellant. 
Bays  (&  Bays,  for  appellee. 

Adams^  J. — Appellant,  as  the  widow  of  James  P.  Wilson, 
brought  this  action  against  appellee  for  damages  accruing 
to  her  and  her  three  children,  on  account  of  the  death  of 
her  husband,  who,  as  shown  by  the  averments  of  the  com- 
plaint, was  injured  through  the  fault  and  negligence  of 
appellee  on  October  3,  1904,  and  survived  until  March  7, 
1907,  when,  on  account  of  said  injuries,  he  died. 

The  complaint  is  in  one  paragraph,  and  as  no  question 
is  raised  as  to  the  sufficiency  of  the  allegations  of  duty, 
negligence,  injury  and  damages,  as  set  out  therein,  a  more 
extended  statement  of  the  facts  averred  in  the  complaint 
is  unnecessary. 

The  appellee  filed  its  demurrer  to  the  complaint,  on  the 

ground  that  it  did  not  state  facts  sufficient  to  constitute  a 

cause  of  action.    The  demurrer  was  sustained  by  the 

1.  court,  and  upon  appellant's  refusing  to  plead  further, 
and  electing  to  abide  by  her  exception  to  the  ruling 
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of  the  court,  the  judgment  was  rendered  against  her  for 
costs. 

The  only  error  relied  on  by  appellant  for  reversal  is  that 
the  court  erred  in  sustaining  appellee's  demurrer  to  appel- 
lant's complaint;  and  the  only  question  argued  by  either 
side,  in  the  presentation  of  this  appeal,  is  whether  the  action 
of  appellant  was  barred  by  the  statute  of  limitations. 

Appellee  insists  that  as  the  complaint  shows  on  its  face 
that  appellant's  husband  lived  for  more  than  two  years 
after  receiving  the  injuries  complained  of,  no  right  of  action 
arose  in  favor  of  the  widow. 

The  suit  was  brought  under  §8597  Bums  1908,  Acts 
1907  p.  253,  which  reads  as  follows:  "For  any  injury  to 
person  or  persons  or  property  occasioned  by  the  violation 
of  this  act,  or  any  wilful  failure  to  comply  with  any  of  its 
provisions,  a  right  of  action  against  the  operator  shall  ac- 
crue to  the  party  injured  for  the  direct  injury  sustained 
thereby;  and  in  case  of  loss  of  life,  by  reason  of  such  viola- 
tion, a  right  of  action  shall  accrue;  first,  to  the  widow,"  etc. 

It  is  urged  by  appellee  that  §8597,  supra,  must  be  con- 
strued in  connection  mth  §285  Burns  1908,  Acts  1899  p. 
405,  which  is  as  follows:  **When  the  death  of  one  is  caused 
by  the  wrongful  act  or  omission  of  another,  the  personal 
representatives  of  the  former  may  maintain  an  action  there- 
for against  the  latter,  if  the  former  might  have  maintained 
an  action,  had  he  or  she  (as  the  case  may  be)  lived,  against 
the  latter  for  an  injury  for  the  same  act  or  omission.  The 
action  shall  be  commenced  within  two  years.  The  damages 
cannot  exceed  ten  thousand  dollars;  and  must  inure  to  the 
exclusive  benefit  of  the  widow,  or  widower  (as  the  case  may 
be),  and  children,  if  any,  or  next  of  kin,  to  be  distributed 
in  the  same  manner  as  personal  property  of  the  deceased.** 

We  agree  with  appellee  that  all  statutes  of  this  State  on 
the  subject  of  death  by  wrongful  act  are  in  pari  ma- 

2.  teria,  and  must  be  construed  together.  Ellioti  v.  Bra- 
zil Block  Coal  Co.  (1900),  25  Ind.  App.  592.    In  this 
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case  it  was  held  that  the  right  of  action  for  death  by  wrong- 
ful act  abrogates  the  common-law  rule,  and  cannot  exist  in 
the  absence  of  an  express  statute ;  and  where  a  statute  confers 
such  rights  it  will  admit  of  no  exceptions  not  contained 
therein. 

In  the  case  of  Pittsburgh,  etc.,  B.  Co.  v.  Rosea  (1899), 

152  Ind.  412,  it  is  held  that  §285,  supra,  creates  a  new  and 

independent  right  of  action,  and  does  not  continue  to 

3.  the  personal  representatives  of  decedent  any  right  or 
cause  of  action  vested  in  decedent;  that  the  right 

provided  by  said  section  must  rest  upon  the  same  wrongful 
act  or  omission  giving  decedent  a  right  of  action,  and  that 
if  the  decedent  did  not  nor  could  not  avail  himself  of  it 
such  statute,  upon  his  death  from  such  cause,  gives  an  action 
for  the  same  cause  to  his  representatives  for  the  use  of  his 
widow  and  children. 

It  is  also  established  by  the  case  of  Hecht  v.  Ohio,  etc., 
R.  Co.  (1892),  132  Ind.  507,  that  where  the  injured  party 
brought  suit  and  recovered  damages  during  his  lifetime, 
including  the  damages  for  a  disease  superinduced  by  rea- 
son of  his  injuries,  and  the  amount  of  the  judgment  was  re- 
ceived by  the  injured  party,  who  afterwards  died  from 
causes  growing  out  of  his  injuries,  no  cause  of  action  would 
arise  in  favor  of  his  personal  representatives  after  his 
death.  There  are  some  decisions  out  of  harmony  with  this 
holding,  but  we  think  the  great  weight  of  authority  is  with 
the  principle  announced  in  this  case.  Dibble  v.  New  York, 
etc.,  R.  Co.  (1857),  25  Barb.  183;  Whit  ford  v.  Panama  R, 
Co.  (1861),  23  N.  Y.  465;  Littlewood  v.  Mayor,  etc.  (1882), 
89  N.  Y.  24,  42  Am.  Rep.  271 ;  Read  v.  Oreat  Eastern  R. 
Co.  (1868),L.  R.  3Q.  B.  555. 

None  of  these  cases,  however,  reaches  the  point  made  in 

this  case.    Section  285,  supra,  gives  a  right  of  action  to  the 

personal  representatives  of  decedent,  where  the  de- 

4.  cedent  might  have  maintained  an  action  for  the  same 
act  or  omission,  had  he  lived.    The  right  to  recover 
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damages  for  the  negligent  act  or  omission  of  another  is  a 
common-law  right  in  the  person  injured,  but  there  is  no 
common-law  right  of  action  for  the  death  of  a  human  being, 
the  right  of  action  abating  upon  the  death  of  the  party^  in- 
jured, under  the  maxim  actio  personalis  moritur  cum  per- 
sona. 

Lord  EUenborough,  in  the  case  of  Baker  v.  Bolton  (1808), 
1  Camp.  493,  laid  down  his  famous  proposition,  that  "in  a 
civil  court,  the  death  of  a  human  being  could  not  be 
1.  complained  of  as  an  injury."  This  rule  of  the  com- 
mon law  was  so  harsh  that  it  was  abrogated  in  Eng- 
land in  1846,  by  the  enactment  of  what  is  commonly  known 
as  **Lord  Campbell's  act,''  which,  in  a  more  or  less  modi- 
fied form,  has  been  enacted  in  practically  all  of  the  states 
of  the  Union.  The  right  of  personal  representatives  to 
maintain  an  action  for  the  death  of  a  person  by  the  wrong- 
ful act  or  omission  of  another,  was,  in  the  original  act,  made 
conditional  that  the  cause  of  action  should  be  one  that  the 
decedent  might  have  maintained  had  he  lived.  Our  act  does 
not  widely  differ  from  the  original  act,  which  was  early 
construed  in  England,  and  held  that  the  right  of  action 
conferred  was  not  the  same  as  that  which  the  decedent 
would  himself  have  had  at  common  law,  had  he  survived, 
but  was  a  new  and  independent  action,  given  by  virtue  of 
the  statute.  Seward  v.  Oumer  of  the  Vera  Cruz  (1884),  10 
App.  Cas.  59;  Pym  v.  Great  Northern  B.  Co.  (1863),  4  B. 
&  S.  396. 

The  Indiana  cases  have  followed  this  construction,  and 
in  Jeffersonville  R,  Co.  v.  Swayne's  Admr.  (1866),  26  Ind. 
477,  484,  the  court  said:  **The  statute  does  not  profess  to 
revive  the  cause  of  action  for  the  injury  to  the  deceased  in 
favor  of  his  personal  representative,  nor  is  such  its  legal 
effect,  but  it  creates  a  new  cause  of  action,  unknown  to  the 
common  law.  The  action  given  by  the  statute  is  for  caus- 
ing the  death,  by  a  wrongful  act  or  omission,  in  a  case  where 
the  deceased  might  have  maintained  an  action  had  he  lived, 
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for  an  injury  by  the  same  act  of  omission.  The  right  of 
compensation  for  the  bodily  injury  of  the  deceased,  which 
died  with  him,  remains  extinct.  The  right  of  action  cre- 
ated by  the  statute  is  founded  on  a  new  grievance,  namely, 
causing  the  death,  and  is  for  the  injury  sustained  thereby, 
by  the  widow  and  children,  or  next  of  kin  of  the  deceased, 
for  the  damages  must  inure  to  their  exclusive  benefit/' 

The  only  question  before  us  is,  Does  the  fact,  shown  by 
the  complaint,  that  appellant's  husband  lived  more  than 
two  years  after  his  injury,  bar  the  right  of  appellant  to 
recover?  In  passing  upon  this  question,  we  are  not  di- 
rectly aided  by  any  of  the  cases  determined  in  this  State, 
and  must  look  to  the  adjudicated  cases  in  other  jurisdic- 
tions, and  these  cases  are  not  in  entire  harmony. 

The  general  principle,  as  laid  down  in  8  Am.  and  Bug. 
Ency.  Law  (2d  ed.)  877,  is  that  *' where  the  statute  follows 
Lord  Campbell's  act,  the  right  of  action  conferred  is  for 
the  wrongful  death  and  is  based  thereon,  and  the  fact  that 
the  decedent's  right  of  action  for  personal  injury  had  be- 
come barred  will  not  affect  the  right  of  action  conferred 
by  the  statute  upon  his  survivors,  unless  there  is  some  pro- 
vision in  the  statute  requiring  the  contrary." 

In  the  case  of  Hoover's  Admx.  v.  Chesapeake,  etc.,  R.  Co. 
(1899),  46  W.  Va.  268,  33  S.  E.  224,  the  court  said:  ''The 
first  clause  of  the  section,  'whenever  the  death  of  a  person 
shall  be  caused  by. wrongful  act,  neglect  or  default,  and  the 
act,  neglect  or  default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to  maintain  an  ac- 
tion to  recover  damages  in  respect  thereof,'  plainly  relates 
to  the  character  of  the  injury,  without  regard  to  the  ques- 
tion of  the  time  of  suit  or  death.  In  other  words,  if  the 
character  of  injury  is  such  that  the  injured  party  could 
have  at  any  time  maintained  a  suit  in  relation  thereto,  his 
administrator  could  sue  after  his  death.  His  cause  of  ac- 
tion is  the  negligent  injury,  but  the  administrator  can  have 
no  cause  of  action  until  such  negligent  injury  results  in 
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death.  If  such  were  not  the  case,  why  not  provide  merely 
that  the  decedent's  cause  of  action  survive  to  his  personal 
representative,  without  making  the  death,  coupled  with  the 
negligence  that  occasioned  it,  a  new  cause  of  action  ?  And 
why  not  give  the  damages  recovered  to  his  estate,  instead 
of  exempting  them  from  his  debts  and  liabilities?  The  sec- 
ond clause  of  the  section,  Hhen,  and  in  every  such  case,  the 
person  who,  or  the  corporation  which,  would  have  been 
liable  if  death  had  not  ensued  shall  be  liable  to  an  action 
for  damages,  notwithstanding  the  death  of  the  person  in- 
jured,' does  not  refer  to  liability  after  time  of  the  death  of 
the  party,  but  is  descriptive  of  the  person  made  subject  to 
such  liability.  Who  would  have  been  liable  if  death  had 
not  ensued,  means  liable  at  any  time  prior  to  the  time  of 
death,  and  not  just  at  that  period." 

In  the  case  of  Western,  etc.,  B.  Co.  v.  Bass  (1898),  104 
Ga.  390,  30  S.  E.  874,  appellee  sought  to  recover  damages 
for  the  negligent  killing  of  her  husband,  who  was  an  engi- 
neer in  the  employ  of  appellant  company.  He  was  injured 
in  1891  and  died  in  1896.  In  that  state,  as  in  this,  the  right 
of  action  by  decedent,  for  his  own  injury,  was  limited  to 
two  years  from  the  date  of  his  injury,  and  the  question  of 
limitation  was  raised  by  the  defendant  on  demurrer.  After 
stating  the  facts,  the  court  said:  **It  is  clear,  therefore, 
that  the  statute  of  limitations  which  began  to  run  against 
the  husband  from  the  date  his  right  of  action  accrued, 
namely,  the  time  the  injuries  were  inflicted,  could  not  be 
pleaded  against  the  plaintiff  in  a  suit  for  his  homicide,  al- 
leged to  have  been  caused  by  the  same  injuries:  because 
she  had  no  right  of  action  until  her  husband  died,  and  the 
statute  could  not  run  against  a  right  of  action  before  it 
came  into  existence.  What  we  now  rule  is  evidently  not  in 
conflict  with  the  adjudications  of  this  court  to  the  effect 
that,  where  the  widow  sues  for  the  homicide  of  her  hus- 
band, the  defendant  may  set  up  any  defense  which  might 
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have  been  pleaded  to  the  merits  of  the  issue,  if  a  suit  had 
been  brought  by  the  husband  for  injuries  to  his  person." 

In  Nestelle  v.  Northern  Pac.  R.  Co.  (1893),  56  Fed.  261, 
the  action  was  by  the  administrator  to  recover  damages  for 
an  injury  causing  the  death  of  his  wife.  The  injury  was 
suffered  more  than  three  years  before  the  action  was  com- 
menced, and  it  was  insisted  by  defendant  that  the  action 
was  barred  by  the  statute  of  limitations,  and  upon  that 
ground  a  demurrer  was  filed  to  the  complaint.  The  court 
said:  '* Coming  directly  to  the  case  in  hand,  it  is  to  be 
observed  that  it  is  a  statutory  action,  differing  from  an 
ordinary  action  ex  delicto,  in  this:  that  the  death  of  a  per- 
son, resulting  from  a  wrong,  is  a  necessary  element,  and 
until  the  death  of  Mrs.  Nestelle  this  cause  of  action  had  not 
accrued  in  favor  of  her  legal  representative.  •  *  *  In 
my  opinion  it  is  not  material  at  this  stage  of  the  case 
whether,  if  a  judgment  had  been  rendered  during  the  life- 
time of  Mrs.  Nestelle,  in  an  action  for  the  same  injury,  it 
would  or  would  not  bar  this  action.  The  statute  gives  an 
action  to  the  legal  representatives  of  the  deceased  to  re- 
cover damages  for  her  death,  if  the  same  was  caused  by  the 
defendant's  negligence,  •  •  •  without  limiting  the  time 
for  commencing  the  same,  otherwise  than  as  provided  in  2 
Hill's  Code  §120,  which  reads  as  follows:  'An  action  for 
relief  not  hereinbefore  provided  for  shall  be  commenced 
within  two  years  after  the  cause  of  action  shall  have  ac- 
crued.''' 

In  the  case  of  Louisville,  etc,  R.  Co.  v.  Clarke  (1894), 
152  U.  S.  230,  14  Sup.  Ct.  579,  38  L.  Ed.  422,  the  Supreme 
Court  of  the  United  States  construed  the*  identical  section 
of  the  statute  under  consideration.  In  that  case  the  injury 
was  received  on  November  25,  1886,  resulting  in  the  death 
of  plaintiff's  decedent  on  February  23,  1888.  The  defend- 
ant in  that  case  demurred  to  the  complaint,  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
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action,  contending  that  as  the  death  did  not  occur  until 
after  the  expiration  of  a  year  and  a  day  from  the  infliction 
of  the  injury,  such  death  could  not  in  law  be  held  to  have 
been  caused  by  the  act  of  the  defendant.  The  opinion  of 
the  court  was  delivered  by  Mr.  Justice  Harlan,  who  said: 
^*The  statute,  in  express  words,  gives  the  personal  repre- 
sentative two  years  within  which  to  sue.  He  cannot  sue 
until  the  cause  of  action  accrues,  and  the  cause  of  action 
given  by  the  statute  for  the  exclusive  benefit  of  the  widow 
and  children  or  next  of  kin  cannot  accrue  uutil  the  person 
injured  dies.  Until  the  death  of  the  person  injured,  the 
*new  grievance'  upon  which  the  action  is  founded  docs  not 
exist.  To  say,  therefore,  that  where  the  person  injured 
died  one  year  and  two  days  after  being  injured,  no  action 
can  be  maintained  by  the  personal  representative,  is  to  go 
in  the  face  of  the  statute,  which  makes  no  distinction  be- 
tween cases  where  death  occurs  within  less  than  a  year  and 
a  day  from  the  injury,  and  where  it  does  not  occur  until 
after  the  expiration  of  one  year  and  a  day.  Although  the 
evidence  may  show,  beyond  all  dispute,  that  the  death  was 
caused  by  the  wrongful  act  or  omission  of  the  defendant, 
and  although  the  action  by  the  personal  representative  was 
brought  within  two  years  after  the  death,  yet,  according 
to  the  argument  of  learned  counsel,  the  action  cannot  be 
maintained  if  the  deceased  happened  to  survive  his  injuries 
i  .r  a  year  and  a  day.  We  cannot  assent  to  this  view.  Was 
the  death,  in  fact,  caused  by  the  wrongful  act  or  omission 
of  the  defendant?  That  is  the  vital  inquiry  in  each  case. 
The  statute  imposes  no  other  condition  upon  the  right  to 
sue.  The  court  has  no  authority  to  impose  an  additional 
or  different  one.  If  death  was  so  caused,  then  the  personal 
representative  may  sue  at  any  time  within  two  years  from 
such  death." 

This  construction  of  the  act  is  decisive  of  the  question 
presented  by  this  appeal.  If  the  only  condition  imposed 
by  the  statute  upon  the  right  to  sue  is  that  death  was  caused 
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by  the  wrongful  act  or  omission  of  the  appellee,  then  the 
court  below  erred  in  holding  that  the  action  was  barred  by 
the  operation  of  the  statute  of  limitations  against  the  de- 
cedent in  his  lifetime. 

A  case  frequently  cited  in  opposition  to  the-  view  here 
expressed,  is  that  of  Fowlkes  v.  Nashville,  etc.,  B,  Co. 
(1872),  65  Tenn.  829,  in  which  it  is  held  that  the  cause  of 
action  accrues  at  the  time  of  the  wrongful  act  or  omission, 
and  the  statute  of  limitations  begins  to  run  at  that  time. 
An  examination  of  this  case,  however,  discloses  a  section 
of  the  code  of  Tennessee  that  provides  that  the  right  of 
action  in  a  person  injured  by  the  wrongful  act  or  omission 
of  another  shall  not  be  extinguished  by  the  death  of  the  in- 
jured person,  but  shall  pass  to  his  personal  representatives 
for  the  benefit  of  his  widow  and  next  of  kin.  Under  this 
statute  it  is  clear  that  no  new  cause  of  action  arises  upon 
the  death  of  the  injured  person,  and  the  case  is  not  in  point. 

Another  case  frequently  cited,  to  the  same  effect  and  di- 
rectly in  point,  is  the  Canadian  Pac.  B.  Co.  v.  Bobinson 
(1891),  19  Can.  Sup.  Ct.  292,  54  Am.  and  Eng.  R.  Cas.  49, 
in  which  it  is  held  that  where  death  ensues  from  the  wrong- 
ful act  or  omission  of  another,  the  right  of  action  depends 
not  only  on  the  character  of  the  act  from  which  death  en- 
sues,  but  upon  the  condition  of  the  decedent's  claim  at  the 
time  of  his  death.  If  the  claim  was  in  such  condition  that 
he  could  not  then  have  enforced  it,  had  death  not  ensued, 
the  statute  gives  to  the  personal  representative  no  right  of 
action,  and  creates  no  liability  whatever  against  the  person 
inflicting  the  injury.  By  special  leave,  an  appeal  was  taken 
to  the  House  of  Lords,  where  the  judgment  of  the  supreme 
court  of  Canada  was  reversed.  Bobinson  v.  Canadian  Pac. 
B.  Co.,  [1892]  A.  C.  481.  The  holding  of  the  Privy  Council 
was  that  death  is  the  foundation  of  the  right  given  by  stat- 
ute, which  is  governed  by  the  rule  of  limitation  contained 
therein,  and  is  exempt  from  the  rule  of  limitation  which 
barred  the  claim  of  decedent. 
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In  view  of  the  authorities  herein  cited,  we  are  constrained 
to  hold  that  the  trial  court  erred  in  sustaining  the  demurrer 
to  the  complaint.  The  judgment  is  therefore  reversed,  with 
instructions  to  overrule  the  demurrer  to  the  complaint,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Hottel,  J.,  did  not  participate. 


Shutt  et  al.  V.  Smith. 

[No.  7,168.    FUed  June  27,  1911.] 

1.  Mbchanics*  Liens. — Contractors. — Subcontractors. — Prior  to 
the  taking  effect  of  the  act  of  1909  (Acts  1909  p.  295)  a  me- 
chanic's lien  could  not  be  enforced  on  behalf  of  a  contractor  or 
subcontractor,    p.  161. 

2.  Courts. — Decisions. — Effect. — ^The  decisions  of  the  Supreme 
Court  are  binding  upon  the  Appellate  Court,    p.  161. 

3.  New  Trial. — Excessive  Recovery. — Where  the  judgment  ren- 
dered is  too  large,  giving  the  plaintiff  a  larger  amount  than  is 
warranted  by  the  evidence,  a  motion  for  a  new  trial  on  that 
ground  should  be  sustained,    p.  161. 

Prom  Huntington  Circuit  Court ;  Samuel  E.  Cook,  Judge. 

Suit  by  Edward  Smith  against  Lewis  A.  Shutt  and 
others.  Prom  a  decree  for  plaintiff,  defendants  appeal. 
Reversed. 

C.  W.  Watkins,  for  appellants. 
Bowers  <fe  Feightner,  for  appellee. 

Felt,  P.  J. — ^Appellee  brought  suit  against  appellants  to 
foreclose  a  mechanic's  lien  on  certain  real  estate,  and  for 
a  personal  judgment  against  appellant  Shutt.  The  court 
rendered  a  personal  judgment  against  appellant  Shutt  for 
$338.48,  including  $40  attorneys'  fees,  and  gave  judgment 
of  foreclosure  against  all  the  appellants.  From  this  judg- 
ment an  appeal  was  taken,  and  the  errors  assigned  are  the 
overruling  of  the  separate  motion  by  appellant  Shutt  for  a 
new  trial,  the  overruling  of  the  separate  demurrer  of  appel- 
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lant  Edward  B.  Ayres,  trustee^  and  the  overruling  of  the 
separate  demurrer  of  appellant  Shutt  to  the  first  paragraph 
of  the  complaint;  also,  that  the  complaint  does  not  state 
facta  sujfficient  to  constitute  a  cause  of  action. 

The  motion  for  a  new  trial  alleges  that  the  decision  of 
the  court  is  not  sustained  by  sufficient  evidence  and  is  con- 
trary to  law,  and  that  the  amount  of  recovery  is  too  large. 

Appellants  have  not  complied-  with  the  rules  of  this  court 

by  setting  out  in  their  brief  the  substance  of  the  complaint 

and  the  demurrer  thereto;  but  enough  appears  to 

!•  show  that  appellee  sued,  as  a  subcontractor,  to  fore- 
close a  mechanic's  lien  on  certain  real  estate.  Under 
the  recent  decisions  of  the  Supreme  and  Appellate  Courts, 
a  subcontractor  was  not  entitled  to  a  mechanic's  lien  under 
the  law  in  force  at  the  time  the  lien  in  suit  was  filed.  Hal- 
siead  v.  Stahl  (1911),  47  Ind.  App.  600;  Overholzer  v.  Clif- 
ton (1911),  47  Ind.  App.  459;  Indianapolis,  etc.,  TracHon 
Co.  V.  Brennan  (1910),  174  Ind.  1,  30  L.  R.  A.  (N.  S.)  85; 
Cleveland,  etc.,  B.  Co.  v.  DeFrees  (1909),  173  Ind.  717; 
Fleming  v.  Greener  (1909),  173  Ind.  260;  Korbly  v.  Loomis 
(1909),  172  Ind.  352. 

These  decisions  are  binding  upon  this  court,  and,  follow- 
ing them,  we  are  compelled  to  hold  that  the  eom- 

2.  plaiot  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  to  foreclose  the  mechanic's  lien,  and 

that  the  court  erred  in  entering  a  decree  of  foreclosure. 

The  complaint  is  for  the  foreclosure  of  a  lien  upon  a  par- 
ticular tract  of  real  estate,  and  for  personal  judgment 
against  appellant  Shutt  for  work  performed  in  con- 

3.  structing  buildings  thereon.    The  evidence  before  us 
shows  that  the  amount  due  to  appellee  for  the  labor 

described  in  the  complaint  is  less  than  the  amount  of  the 
judgment.  It  also  appears  from  the  evidence  that  amounts 
claimed  to  be  due  to  appellee  from  appellant  Shutt,  on 
other  jobs  of  work,  and  for  improvements  on  real  estate 
Vol.  4ft-«ll 
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other  than  that  described  in  the  complaint,  are  included  in 
the  judgment.  Appellee's  own  testimony  shows  that  there 
was  due  to  him,  on  the  work  described  in  his  complaint, 
$347.40,  and  that  he  had  received  of  this  amount  about 
$140,  leaving  a  balance  due  of  $207.40.  After  accounting 
for  $40  attorneys'  fees,  there  still  appears  an  excess  in  the 
judgment  of  $91.08.  The  amount  of  recovery  is  too  large, 
and  the  motion  for  a  new  trial  should  have  been  sustained. 
The  judgment  is  reversed,  with  instructions  to  the  lower 
court  to  sustain  the  motion  for  a  new  trial,  and  to  permit 
the  parties  to  amend  their  pleadings,  if  they  desire  so  to 
do,  and  for  further  proceedings  in  accordance  with  this 
opinion. 


Andis  v.  Smith. 

[No.  7,284.     Filed  June  27,  1911.] 

1.  Tbial. — Conclusions  of  Law. — Exceptions, — Time  of  Taking. — 
AppeaU—Statutes.— Section  656  Burns  1908,  §626  K.  S.  1881,  pro- 
viding that  "the  party  objecting  to  the  decision  must  except  at 
the  time  the  decision  Is  made,"  is  mandatory,  and  exceptions 
taken  twenty-one  days  after  conclusions  are  announced  present 
no  question  on  appeal,    p.  163. 

2.  Trial. — Conclusions  of  Law. — Amendments, — Exceptions. — The 
trial  judge,  at  any  time  while  the  action  is  in  fieri,  may  recall 
and  amend  the  special  findings  and  conclusions  of  law,  and  the 
defeated  party  may  at  such  time  except  to  such  conclusions, 
whether  exceptions  had  originally  been  taken  or  not    p.  165. 

From  Hancock  Circuit  Court;  Robert  L.  Mason,  Judge. 

Suit  by  Morgan  Andis  against  Emanuel  Smith.    Prom  a 
judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

McCullough  &  Welborn,  for  appellant. 
Robert  Williamson,  Charles  H.  Cook  and  W.  W.  Cook, 
for  appellee. 

Adams,  J. — This  suit  was  by  appellant  against  appellee, 
to  quiet  title  to  certain  real  estate  in  Hancock  county.    By 
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request  of  the  parties,  made  at  the  proper  time,  the  court 
made  and  filed  a  special  finding  of  facts,  established  by  the 
evidence  in  said  cause,  and  stated  conclusions  of  law  thereon. 

The  record  before  us  shows  that  the  evidence  was  heard 

on  April  14,  1908,  and  the  cause  continued  for  argument 

of  counsel  until  April  27,  1908.    The  next  entry  ap- 

1.  pearing  is  as  follows:  **And  afterwards,  to  wit,  on 
June  6,  1908,  being  the  thirty-sixth  judicial  day  of 
the  April  term,  1908,  of  said  court,  before  the  same  Hon- 
orable Judge,  the  following  further  proceedings  were  had 
in  the  cause  of  Morgan  Andis  v.  Emanuel  Smith,  No.  11,071 : 
Come  the  parties  and  their  attorneys  aforesaid,  and  there- 
upon the  court  makes  and  files  a  special  finding  of  facts  and 
conclusions  of  law  herein,  in  the  words  and  figures  follow- 
ing, to  wit:  [Here  follow  the  finding  of  facts  and  con- 
clusions of  law.] ''  The  next  entry  appearing  in  the  record 
is  as  follows:  *'And  afterwards,  to  wit,  on  June  27,  1908, 
being  the  fifty-fourth  judicial  day  of  the  April  term,  1908, 
of  said  court,  before  the  same  Honorable  Judge,  the  follow- 
ing further  proceedings  were  had  in  the  cause  of  [Morgan 
Andis  V.  Emanuel  Smith,  No.  11,071:  Come  the  parties 
herein  by  their  counsel,  and  thereupon  the  plaintiflf  excepts 
to  each  of  said  conclusions  of  law  separately  and  severally, 
and  also  excepts  to  all  of  said  conclusions  of  law." 

The  error  relied  on  by  appellant  for  reversal  is  that  **the 
court  erred  in  its  conclusions  of  law  numbered  one  and 
two,  and  in  each  of  them,  stated  on  his  special  finding  oC 
facts.'' 

It  will  be  observed  that  the  trial  court  made  and  filed  its 
finding  of  facts  and  conclusions  of  law  on  June  6,  1908,  and 
appellant  did  not  except  to  the  conclusions  of  law  until 
June  27,  1908.  Appellee  therefore  insists  that  the  record 
does  not  present  any  question  for  the  determination  of  this 
court  on  appeal. 

Section  656  Bums  1908,  §626  R.  S.  1881,  provides  that 
**the  party  objecting  to  the  decision  must  except  at  the 
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time  the  decision  is  made.''  This  statute  has  been  held  to 
be  mandatory.  Johnson  v.  Bell  (1858),  10  Ind.  363;  Coan 
V.  Orimes  (1878),  63  Ind.  21;  Kolle  v.  Foltz  (1881),  74 
Ind.  54;  Dickson  v.  Rose  (1882),  87  Ind.  103;  Brown  v. 
Ohio,  etc.,  R.  Co.  (1893),  135  Ind.  587;  Tecumseh  Facing 
Mills  V.  Sweet,  Dempster  &  Co.  (1900),  25  Ind.  App.  284. 

It  is  also  settled  by  the  decisions  of  the  Supreme  Court 
and  this  court,  that,  in  order  to  present  any  question  for 
review  on  appeal,  an  exception  to  the  conclusions  of  law 
must  be  taken  at  the  time  the  decision  is  made.  Ewbank's 
Manual  §24;  Elliott,  App.  Proc.  §793;  Smith  v.  McKean 
(1885),  99  Ind.  101;  Helms  v.  Wagner  (1885),  102  Ind. 
385;  Hull  V.  Louth  (1887),  109  Ind.  315,  333,  58  Am.  Rep. 
405;  Matsinger  v.  Fort  (1889),  118  Ind.  107;  Midland  R. 
Co.  V.  Dickason  (1892),  130  Ind.  164;  Barner  v.  Bayless 
(1893),  134  Ind.  600;  Radabaugh  v.  Silvers  (1893),  135 
Ind.  605,  607;  Medical  College,  etc.,  v.  Commingore  (1895), 
140  Ind.  296,  297;  Winstandley  v.  Breyfogle  (1897),  148 
Ind.  618;  Chicago,  etc.,  R.  Co.  v.  State,  ex  rel.  (1902),  159 
Ind.  237;  Cooney  v.  American,  etc.,  Ins.  Co.  (1903),  161 
Ind.  193;  Repp  v.  Lesher  (1901),  27  Ind.  App.  360. 

In  the  case  last  cited,  the  conclusions  of  law  were  an- 
nounced sixteen  days  before  the  exception  was  noted,  and 
this  was  held  to  present  no  question.  In  the  case  of  Chi- 
cago, etc.,  R.  Co.  V.  State,  ex  rel.,  supra,  six  days  intervened 
between  the  filing  of  the  finding  and  conclusions  and  the 
taking  of  the  exception.  This  was  held  to  present  no  ques- 
tion. In  the  case  of  Medical  College,  etc.,  v.  Commin- 
gore, supra,  five  days  after  the  announcement  of  the  con- 
clusions of  law,  the  exception  was  taken  and  held  to  pre- 
sent no  question.  In  the  case  of  Radabaugh  v.  Silvers,  su- 
pra, the  exception  was  taken  four  days  after  the  fiOiing  of 
the  conclusions  of  law,  and  was  held  to  present  no  question. 

Appellant  insists  that  the  rule  governing  the  time  of 
taking  exceptions  to  conclusions  of  law  has  been  modified 
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by  the  later  decisiojis ;  that  the  early  holdings  estab- 
2.  lished  the  principle,  that  the  filing  of  the  findings 
of  the  court  was  equivalent  to  the  return  of  a  special 
verdict  of  a  jury,  and  that  after  such  findings  and  conclu- 
sions thereon  had  been  signed  and  filed,  the  court  had  no 
further  control  over  them.  It  is  true  that  the  later  de- 
cisions have  changed  the  rule,  and  it  is  now  the  settled  law 
that  the  court  can  recall  and  amend  the  findings  at  the  in- 
stance of  either  party,  or  upon  its  own  motion,  at  any  time 
while  the  action  remains  in  fieri,  Thompson  v.  Connecticut 
Mut.  Life  Ins.  Co.  (1894),  139  Ind,  325,  355;  Royse  v. 
Bourne  (1897),  149  Ind.  187;  Jones  v.  Mayne  (1900),  154 
Ind.  400;  Marion  Mfg.  Co.  v.  Harding  (1900),  155  Ind. 
648;  Apple  Y.  Smith  (1901),  26  Ind.  App.  659. 

There  can  be  no  doubt  about  the  correctness  of  the  rule 
stated  in  the  foregoing  cases,  but  we  fail  to  see  wherein  the 
latter  doctrine  enlarges  the  right  of  a  litigant  in  a  case 
such  as  that  presented  by  the  record  before  us.  Had  the 
trial  court  in  this  case  recalled  its  findings  and  conclusions, 
and  made  any  change  therein,  after  they  had  been  signed 
and  filed,  appellant  would  clearly  have  been  entitled  to 
have  his  exceptions  entered  at  the  time  of  making  such 
change,  whether  he  had  excepted  to  the  conclusions  as  orig- 
inally filed  or  not.  But  that  question  is  not  before  us. 
We  are  not  here  dealing  with  a  case  where  any  change  was 
made  in  the  facts  found  or  in  the  conclusions  of  law  after 
they  were  signed  and  filed,  but  with  a  case  where  the  court's 
findings  and  conclusions  were  announced,  and  sixteen  days 
later  exceptions  were  taken  to  the  conclusions  of  law.  That 
this  was  too  late,  is  abundantly  shown  by  an  unbroken  line 
of  decisions,  as  well  as  by  the  plain  wording  of  the  statute. 
No  available  error  being  shown  by  the  record,  the  judg- 
ment is  affirmed. 
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Pennsylvania  Elevator  and  Supply  Company 

v.  fosnotte. 

[No.   7,287.     Filed  June  27,   1911.1 

1.  Pleading. — Complaint. — Sufficiency, — Initial  Attack  on  Appeal. 
— ^A  complaint  attacked  for  the  first  time  on  appeal  Is  suflftclent 
if  the  facts  alleged  will  bar  another  action  for  the  same  cause, 
p.  168. 

2.  Accouirr. —  Sales, —  Complaint. —  Sufficiency, —  "Sold,*^  — A  com- 
plaint on  account  alleging  that  the  defendants  are  "indebted  to 
plaintiff  in  the  sum  of  $150,  with  interest  thereon,  for  hay  sold 
and  delivered  by  plaintiff  to  said  defendants,"  and  setting  out 
an  itemized  statement  thereof  in  a  bill  of  particulars,  sufficiently 
shows  that  a  sale  was  made  at  the  request  of  defendants,  and 
that  a  contract  was  made  therefor,  the  word  "sold"  importing 
a  contract  of  sale  of  some  article  of  value,  made  upon  a  valuable 
consideration,  a  price  paid  therefor,  and  the  mutual  consent  of 
the  parties,    p.  168. 

3.  Pleading. — Complaint. — Sufficiency, — ^A  complaint  stating  the 
facts  constituting  the  cause  of  action  In  plain  and  concise  Ian- 
gauge  and  in  such  a  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended,  is  sufficient    p.  168. 

4.  Appeal. — Considering  Evidence, — The  Appellate  Court  will  not 
weigh  conflicting  evidence;  and  In  determining  whether  there  is 
evidence  to  sustain  the  judgment  below,  only  that  most  favorable 
to  appellee  will  be  considered,    p.  169. 

5.  Sales. — Principal  and  Agent, — Evidence, — Evidence  that  the 
plaintiff  engaged  to  deliver  certain  quantities  of  hay  to  a  per- 
son in  charge  of  a  stable  at  the  Indiana  state  fair  grounds,  such 
stable  having  a  large  sign  over  the  door  with  defendant's  name 
thereon,  showing  that  such  company  dealt  in  hay  and  grain, 
that,  later,  the  general  manager  of  such  company  drove  to  plain- 
tiff*s  house  and  doubled  the  order,  that  the  plaintiff  delivered 
the  hay  to  men  at  such  stable  and  that  he  had  not  been  paid 
therefor,  sustains  a  Judgment  for  plaintiff  against  such  company, 
whether  the  sale  was  made  in  the  name  of  the  company  or  not. 
p.  160. 

6.  Appeal. — Briefs, — Points  not  argued  will  not  be  considered, 
p.  171. 

Prom  Superior  Court  of  Marion  County  (77,328) ;  P.  W, 
Bartholomew,  Judge. 


MAY  TERM,  1911.  167 

Pennsylvania,  eta,  Sup.  Co.  v.  Fosnotte — 48  Ind,  App.  166. 

Action  by  Isaac  Fosnotte  against  the  Pennsylvania  Ele- 
vator and  Supply  Company  and  another.  From  a  judg- 
ment for  plaintiff,  defendant  company  appeals.    Affirmed. 

John  O,  Spahr  and  James  A.  Boss,  for  appellant. 
Addison  C.  Harris  and  Henry  H.  Hammer,  for  appellee. 

Ibagh,  J. — This  was  an  action  filed  in  the  Superior  Court 
of  Marion  County  by  Isaac  Fosnotte,  against  appellant  and 
Elmer  I.  French,  on  account,  for  a  quantity  of  hay  alleged 
to  have  been  sold  by  Fosnotte  to  said  defendants  during  the 
month  of  September,  1908.     The  complaint  is  as  follows: 

**  Isaac  Fosnotte  complains  of  the  Pennsylvania  Elevator 
and  Supply  Company,  a  corporation  organized  and  doing 
business  under  the  laws  of  the  State  of  Indiana,  in  said 
State,  and  of  Elmer  I.  French,  and  says  that  said  defend- 
ants are  jointly  and  severally  indebted  to  plaintiff  in  the 
sum  of  $150,  with  the  interest  thereon,  for  hay  sold  and 
delivered  by  plaintiff  to  said  defendants  during  the  month 
of  September,  1908,  a  bill  of  particulars  of  which  is  filed 
herewith  and  made  a  part  hereof,  marked  exhibit  A;  that 
said  money  is  past  due  and  unpaid.    Wherefore,"  etc. 

Exhibit  A  shows  the  amount  of  hay  delivered  on  each 
respective  day,  and  the  value  thereof. 

To  this  complaint  defendants  each  filed  an  answer  in 
general  denial.  The  cause  was  tried  by  the  court,  without 
the  intervention  of  a  jury,  and  judgment  was  rendered 
against  both  defendants  in  the  sum  of  $122.95,  from  which 
judgment  the  Pennsylvania  Elevator  and  Supply  Company 
alone  appeals,  and  assigns  as  reversible  errors  that  the  com- 
plaint does  not  state  facts  sufiicient  to  constitute  a  cause 
of  action,  and  that  the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial.  This  motion  is  based  on  the  statu- 
tory points  that  the  decision  is  not  sustained  by  sufficient 
evidence  and  is  contrary  to  law. 

No  demurrer  was  filed  to  the  complaint,  and  by  appel- 
lant's first  assignment  of  error  it  is  attacked  for  the  first 
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time  in  this  court.     Such  being  the  case,  the  com- 

1.  plaint  will  be  held  sufficient,  if  there  is  no  essential 
allegation  wanting,  and  the  facts  alleged  will  bar 

another  action. 
The  objection  made  to  the  complaint  by  appellant  is 
that  it  does  not  contain  an  averment  that  the  sale  was 

2.  made  at  the  instance  and  request  of  defendants,  and 
that  it  fails  to  show  a  contract  of  any  kind. 

These  points  have  been  fully  decided  by  the  courts 
adversely  to  appellant  in  the  case  of  Curran  v.  Curran 
(1873),  40  Ind.  473,  and  in  the  later  case  of  Radehaugh  v. 
Scanlan  (1908),  41  Ind.  App.  109.  In  the  determination 
of  the  latter  case,  this  court  quoted  with  approval  the  fol- 
lowing from  2  Kent's  Comm.  (12th  ed.)  MGS:  **A  sale  is 
a  contract  for  the  transfer  of  property  from  one  person  to 
another,  for  a  valuable  consideration;  and  three  things 
are  requisite  to  its  validity,  viz.,  the  thing  sold,  which  is  the 
object  of  the  contract,  the  price,  and  the  consent  of  the  con- 
tracting parties.'* 

The  word  *'sold''  signifies  a  contract  of  sale  of  some 
article  of  value  made  between  the  parties  for  a  valuable 
consideration.  Prom  this  it  follows,  necessarily,  that  a 
contract  of  sale  implies  an  article  sold,  a  price  paid  there- 
for, and  a  mutual  consent  by  the  contracting  parties. 

Section  343  Bums  1908,  §338  R.  S.  1881,  provides  that 
the  complaint  shall  contain  **a  statement  of  the  facts  con- 
stituting the  cause  of  action,  in  plain  and  concise 

3.  language,  without  repetition,  and  in  such  manner  as 
to  enable  a  person  of  common  understanding  to  know 

what  is  intended." 

The  complaint  before  us,  including  the  itemized  state- 
ment of  account,  which  is  a  part  of  it,  substantially  complies 
with  the  requirements  of  our  code,  and  a  person  of 
2.    common  understanding  would  have  no  trouble  in 
knowing  what  was  intended.    Whether  a  demurrer 
to  the  complaint  for  want  of  facts  should  have  been  son- 
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tained,  if  presented  to  the  court  trying  the  cause  below, 
we  are  not  called  on  to  decide,  but  we  do  now  hold  it  suf- 
ficient, since  it  is  attacked  for  the  first  time  in  this  court, 
where  the  rules  of  construction  are  not  applied  so  strictly 
as  where  a  pleading  is  attacked  by  demurrer. 

The  controlling  question  presented  by  this  appeal  is  the 

sufficiency  of  the  evidence  to  sustain  the  finding,  and  in 

considering  that  proposition  we  shall  not  weigh  the 

4.  evidence,  but  shall  consider  the  evidence  alone  that 
is  most  favorable  to  appellee,  and  this  includes  not 

only  the  facts  that  are  proved,  but  also  such  inferences  as 
may  be  reasonably  deduced  from  such  facts. 

We  have  carefully  considered  all  the  evidence  in  the 

case ;  and  that  most  favorable  to  appellee,  and  the  inferences 

that  we  are  justified  in   drawing  therefrom,   show 

5.  the    following    facts:      A    short    time    before    the 
opening  of  the  Indiana  state  fair  at  Indianapolis, 

in  the  year  1908,  appellee  was  a  farmer  living  in  Hamilton 
county,  near  the  Marion  county  line.  He  called  at  a  certain 
stable  on  the  fair  grounds,  over  the  main  entrance  of  which 
was  a  sign  one  yard  wide  and  fourteen  feet  long,  containing 
the  following  words  in  large,  plain  letters:  ** Pennsylvania 
Elevator  and  Supply  Company,  Hay  and  Grain."  He 
arranged  with  a  man,  later  found  to  be  Elmer  I.  French, 
*'to  haul  them  a  load  of  loose  hay  each  day  of  the  fair, 
and  a  load,  of  baled  clover."  In  the  building  where  he 
first  met  French  was  a  great  deal  of  straw,  and  all  kinds 
of  hay  and  com  and  oats.  Appellee  testified  that  he  saw  the 
sign  over  the  door,  and  negotiated  with  French  for  the  sale 
of  the  hay,  and  later  with  a  Mr.  Gray,  the  general  manager 
of  the  Pennsylvania  Elevator  and  Supply  Company.  After 
the  delivery  of  the  first  two  loads  of  hay,  said  Gray  drove  to 
the  residence  of  appellee,  about  twelve  miles  distant  from 
Indianapolis,  and  said  to  appellee:  "We  have  to  have 
more  hay.  Instead  of  one  load  each  day  we  must  have  two 
loads  each  day/*    After  that,  appellee  furnished  two  loads 
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each  day.  It  also  appears  from  the  testimony  of  the  men 
who  delivered  the  hay,  that,  when  such  deliveries  were  made, 
both  French  and  Gray  were  engaged  at  work  about  the 
hay  and  grain  bam,  and  both  gave  orders  about  unloading 
the  hay.  Gray  assisted  one  of  the  witnesses,  a  driver  for 
appellee,  to  locate  a  baler,  so  that  no  delay  might  occur  in 
having  the  loose  hay  baled  when  delivered,  and  he  also 
requested  witness  to  bring  another  load  the  following  Mon- 
day. After  the  close  of  the  fair,  appellee  attempted  to 
locate  the  parties  who  bought  the  hay,  and  being  unable  so 
to  do,  he  placed  the  account  with  his  attorney,  who  immedi- 
ately notified  the  parties.  French  called  at  the  office  of  the 
lawyer,  examined  the  statement,  figured  it,  and  said  that  the 
hay  was  all  right,  but  he  doubted  whether  the  last  two  loads 
were  delivered;  that  he  would  see  the  company  and  see 
what  the  figures  were.  Gray,  who  testified  that  he  was  the 
general  manager  of  the  appellant,  in  answer  to  a  telephone 
call  concerning  the  account,  advised  the  attorney  not  to  be 
too  fast ;  not  to  bring  suit  until  he  had  an  opportunity  to 
see  French,  for  the  business  at  the  fair  grounds  had  not 
been  profitable. 

The  evidence  showed  the  amount  of  hay  sold  and  delivered, 
the  price  thereof,  and  that  appellee  had  not  been  paid. 

The  conversation  had  with  Gray,  his  conduct  about  the 
place  of  business,  and  his  apparent  management  thereof, 
show  his  connection  with  the  purchase  of  the  hay.  When 
these  facts  are  considered  in  connection  with  further  facts — 
that  a  sign  of  the  size  and  character  shown  was  placed  over 
the  main  door  of  the  particular  place  of  business  adver- 
tising the  identical  business  in  which  his  principal  was  en- 
gaged in  the  city  of  Indianapolis,  and  that  he  was  working 
about  the  place  during  the  entire  week  of  the  fair — ^we  are 
fully  authorized  to  draw  the  conclusion  that  appellee  be- 
lieved, at  the  time  he  made  the  sale  and  delivery  of  the  hay, 
that  he  was  dealing  with  appellant  company. 

The  Supreme  Court  of  this  State  in  determining  the  case 
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of  0.  iJf.  CockruM  Co.  v.  Klein  (1905),  165  Ind.  627,  a  case 
very  similar  to  this  one,  said:  "The  main  question  before 
the  jury  was  the  identity  of  the  purchaser.  It  is  not  es- 
sential to  a  valid  sale  that  it  should  be  consummated  in  the 
name  of  the  real  purchaser.  If  the  purchaser  is  sued  for 
the  price  and  his  identity  is  made  out,  the  contract  is  not 
changed  by  its  appearing  to  have  been  made  by  him  in  the 
name  of  another.  So,  under  other  facts  of  this  case,  if  the 
two-barrel  order  were  made  over  the  signature  of  0.  M. 
Cockrum,  that  was  by  no  means  conclusive  that  the  sales 
were  made  to  him." 

In  the  case  before  us,  all  the  business  was  transacted  with 
French  and  Gray.  This  is  by  no  means  conclusive  that  the 
sales  were  made  to  them  individually.  When  Gray  ob- 
served the  sign  of  his  principal  company  over  the  door  of 
his  place  of  business,  if  it  was  not  appellant's  business,  that 
was  the  time  for  him  to  speak,  and  that  was  the  time  for  him 
to  notify  appellee.  And  when  he  assisted  in  making  the 
]>urchases  from  appellee,  in  the  manner  the  evidence  shows 
he  did,  his  knowledge  and  his  acts,  under  all  the  facts 
proved,  became  the  knowledge  of  appellant  and  the  acts  of 
appellant,  and  it  must  be  bound  thereby. 

The  evidence  is  not  in  all  respects  satisfactory,  yet  it  is 
sufficient  to  warrant  the  finding  of  the  lower  court. 

Appellant  also  claims  that  the  court  erred  in  permitting 

appellee  to  answer  a  certain  question  propounded  to  him. 

This  claim,  however,  is  not  supported  by  any  argu- 

6.  ment,  and  we  are  not  called  on  to  consider  it ;  and  we 
do  not  consider  it,  for  the  further  reason  that  counsel 
say  in  their  brief  that  *'it  was  no  doubt  harmless." 

No  reversible  error  having  been  found,  the  judgment  is 
afiKrmed. 
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Morton  i;.  Gaffield. 

[No.  7,605.    Filed  June  27,  1911.] 

Appeal. — Term-Time. — Parties. — In  a  term-time  appeal  taken  un- 
der §679  Burns  1908,  §688  R.  S.  1881,  one  of  two  defendants 
against  whom  Judgment  was  takoi  may  appeal  without  Joining 
his  codefendant  therein  as  a  party  to  the  assignment  of  errors. 

From  Jasper  Circuit  Court ;  C.  W.  Hanley,  Jud^e. 

Action  by  William  P.  Gaffield  against  James  T.  Morton 
and  another.  From  a  judgment  for  plaintiff,  defendant 
James  T.  Morton  appeals.  On  motion  to  dismiss  the  appeal. 
(For  final  decision,  see  —  Ind.  App.  — .)  Motion  over- 
ruled. 

Oeorge  A.  Williams,  for  appellant. 
Frank  Foltz,  for  appellee. 

HoTTEL,  J. — ^Appellee  filed  a  motion  to  dismiss  this  ap- 
peal, for  the  reason  that  appellant  had  failed  to  make  all 
the  parties  against  whom  judgment  was  rendered  parties 
to  this  appeal. 

The  judgment  herein  was  rendered  against  appellant, 
James  T.  Morton,  for  $120,  and  against  Oeorge  A.  Williams, 
a  garnishee  codefendant.  Appellant  has  not  joined  with 
him,  in  his  appeal,  his  said  garnishee  codefendant,  and  has 
not  named  him  in  his  assignment  of  errors. 

This  is  a  term-time  appeal,  perfected,  as  such,  under  §679 
Bums  1908,  §638  R.  S.  1881.  Section  675  Bums  1908,  Acts 
1895  p.  179,  §1,  provides  that  '*a  part  of  any  number  of 
coparties  against  whom  a  judgment  has  been  taken"  may 
appeal  from  such  judgment  to  the  Supreme  or  Appellate 
Court  without  making  the  *' coparties  not  appealing,  parties 
to  the  appeal,  and  it  shall  not  be  necessary  to  name  them  as 
appellants  or  appellees  in  the  assignment  of  errors."  See 
Keiser  v.  Mills  (1904),  162  Ind.  366;  Oum  v.  Haworth 
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(1902),  159  Ind.  419 ;  BaUes  Land,  etc.,  Co.  v.  Sutton  (1903), 
32  Ind.  App.  14. 

The  cases  cited  and  relied  on  by  appellee  apply  to  ap- 
peals other  than  term-time  appeals. 

The  motion  to  dismiss  the  appeal  is  therefore  overruled. 


Wellinger  et  al.  v.  Crawford. 

[No.  6,791.    Filed  November  19,  1909.    Rehearinsr  denied  February 
17,   1911.     Transfer  denied  June  27,   1911.] 

1.  Contracts. — Oral  Modifications, — Commissions  for  Sales  of 
Real  Estate, — Statute  of  Frauds, — Complaint. — A  complaint  al- 
leging that  defendants  entered  into  a  written  contract  with  the 
plaintifit  to  pay  to  him  a  certain  commission  provided  he  effected 
a  sale  of  their  land  for  $5,000,  that  afterwards  such  contract 
was  orally  modified  to  provide  for  the  payment  of  such  com- 
mission upon  a  sale  of  such  land  for  $4,500,  and  that  the  plain- 
tiff so  effected  a  sale  at  $4,500,  does  not  state  a  cause  of  action, 
17463  Burns  1908,  Acts  1901  p.  104,  §1,  requiring  all  contracts 
for  such  commission  to  be  "in  writing;"  and  such  provisions  can- 
not be  varied  or  waived  by  parol,    pp.  174, 177. 

2.  CoNTBACTS. — Vendor  and  Purchaser, — Options. — Breach. — Com- 
plaint.— ^Where  a  landowner  gave  an  option  on  his  land,  agree- 
ing in  case  of  actual  sale  thereof  for  a  certain  sum,  to  give  the 
holder  of  such  option  a  certain  commission,  and  before  the  ex- 
piration of  such  bption  sold  such  land  to  another,  the  holder  of 
such  option  may  maintain  an  action  for  damages  for  the  breach 
thereof;  but  a  complaint  therefor  must  be  based  upon  such 
breach  and  not  for  commissions  earned  by  ]:eason  of  such  sale, 
p.  177. 

From  Clark  Circuit  Court ;  Harry  C,  Montgomery,  Judge. 

Action  by  Thomas  F.  Crawford  against  Amelia  Wellinger 
and  another.  From  a  judgment  for  plaintiff,  defendants 
appeal.    Reversed. 

M.  Z,  Stannard,  Jonas  0.  Howard  and  Phipps  &  Koppy 
for  api>elUait8. 
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E,  C,  Hughes  and  (?.  H.  D.  Oibson,  for  appellee. 

Babb,  J. — This  was  an  action  by  appellee  to  recover  a  com- 
mission, as  a  real  estate  agent,  for  services  rendered  in  find- 
ing a  purchaser  for  real  estate  belonging  to  appellants,  and 
based  upon  an  alleged  written  contract  between  the  parties. 
The  only  question  presented  by  the  record  arises 
1.    upon  the  action  of  the  court  in  overruling  appellants' 
demurrer  to  the  third  paragraph  of  appellee's  com- 
plaint.   The  contract,   which  is  the  basis  of  appellants' 
action,  is  as  follows: 

*'This  is  to  certify  that  we,  Amelia  Wellinger  and 
Joseph  Wellinger,  her  husband,  of  Clark  county,  Indi- 
ana, do  hereby  agree  and  l)ind  ourselves  to  sell  and  con- 
vey to  Thomas  F.  Crawford,  of  Clark  county,  Indiana, 
for  and  in  consideration  of  the  sum  of  $5,000,  the  fol- 
lowing real  estate,  in  Clark  county,  Indiana,  to  wit: 
Being  the  real  estate  conveyed  by  the  Coombs  heirs  to 

Amelia  Wellinger,  by  deed  bearing  date  of  the 

day  of ,  and  which  deed  is  found  of  record  in 

deed  record ,  at  page ,  of  the  deed  records 

of  Clark  county,  Indiana,  and  for  a  more  particular  de- 
scription of  said  real  estate  reference  is  to  be  made  to 
said  deed  record.  Said  Amelia  Wellinger  and  Joseph 
Wellinger,  her  husband,  hereby  agree  and  bind  them- 
selves to  execute  and  deliver  to  said  Thomas  P.  Craw- 
ford a  warranty  deed  to  said  real  estate,  and  the  parties 
to  execute  said  deed  to  any  person  that  said  Crawford 
shall  authorize  and  direct,  upon  tender  gnd  payment  to 
the  Wellingers  by  said  Crawford  of  $5,000,  provided 
that  should  said  Crawford  fail  to  pay  said  Wellingers 
the  sum  of  $5,000  until  after  the  expiration  of  January 
1,  1906,  then  this  writing  and  obligation  shall  be  void, 
and  said  parties  shall  no  longer  be  obligated  to  execute 
said  deed.  It  is  further  asrreed  that  said  Amelia  Wel- 
linger shall  pay  said  Thomas  P.  Crawford  a  commission 
of  five  per  cent  of  the  purchase  price  for  the  sale  of  said 
real  estate.    Amelia  Wellinger.    Joseph  Wellinger.*' 

It  is  averred  in  the  complaint  that  after  the  contract  was 
entered  into  appellee  was  unable  to  find  a  purchaser  willing 
to  pay  $5,000  for  the  premises,  and  that  after  appellants  re- 
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ceived  information  from  appellee  that  he  was  unable  to  find 
a  purchaser  for  the  premises  at  the  price  named,  appellants 
agreed  to  waive  the  provision  in  said  contract  that  the  lands 
should  be  sold  for  $5,000,  and  agreed  to  accept  $4,500  there- 
for, and  to  pay  plaintifE  five  per  cent  of  that  amount  as 
commission  for  making  the  sale,  as  provided  in  the  contract, 
and  agreed  to  carry  out  the  terms  of  the  contract,  as  modi- 
fied to  that  extent;  that  immediately  thereafter,  and  prior 
to  the  time  fixed  in  the  agreement  for  the  expiration  thereof, 
appellants  sold  the  real  estate  to  a  purchaser,  procured  by 
appellee,  for  the  sum  of  $4,500. 

Section  one  of  the  act  of  1901  (Acts  1901  p.  104,  §7463 
Burns  1908)  provides  that  no  contract  for  the  payment  of 
money  as  a  commission  for  finding  or  procuring  a  purchaser 
for  real  estate  shall  be  valid  unless  it  is  in  writing,  and  is 
signed  by  the  owner  of  the  real  estate.  This  act  is  supple- 
mental to  the  statute  of  frauds,  and  should  be  construed  ac- 
cordingly. The  contract  sued  on  is  an  executory  contract 
for  the  sale  of  land  at  a  stipulated  price  by  the  appellants 
to  the  appellee.  The  only  stipulation  in  the  contract  under 
which  appellee  could  claim  any  right  to  a  commission  is 
the  clause  providing  that  ''Amelia  Wagner  shall  pay 
said  Thomas  F.  Crawford  a  commission  of  five  per  cent  of 
the  purchase  price  for  the  sale  of  said  real  estate."  This 
clause  must  be  construed  in  connection  with  all  the  other 
provisions  of  the  contract,  and,  so  construed,  the  agreement 
to  pay  a  commission  for  the  sale  of  the  real  estate  must  be 
held  to  refer  to  the  complete  execution  of  the  executory  con- 
tract, and  the  payment  to  appellants  of  the  contract  price  of 
$5,000.  The  consideration  for  which  the  land  was  to  be 
sold  was  a  material  part  of  the  contract,  and  a  change  in  the 
terms  of  the  contract,  by  which  the  parties  agreed  to  sell  for 
a  different  consideration,  was  such  a  material  variance  from 
the  contract  as  written  that  no  action  would  lie  upon  such 
altered  contract,  \inless  the  alteration  was  evidenced  by  a 
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writing  signed  by  the  parties  sought  to  be  charged.  Car- 
penter V.  OcMoway  (1881),  73  Ind.  418;  Lowe  v.  Turpie 
(1897),  147  Ind.  652,  681,  37  L.  R.  A.  233;  Sprankle  v. 
Truelove  (1899),  22  Ind.  App.  577;  Bradley  v.  Barter 
(1901),  156  Ind.  499.  Here,  the  third  paragraph  of  com- 
plaint does  not  aver  the  performance  by  appellee  of  the  con- 
tract>  as  it  was  made,  but  does  aver  that  a  materially  differ- 
ent contract  was  orally  entered  into,  and  a  recovery  is 
sought  upon  this  oral  agreement. 

The  demurrer  should  have  been  sustained. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  sustain  appellants'  demurrer  to  the  third  paragraph  of 
complaint. 

Watson,  J.,  did  not  take  any  part  in  the  consideration  of 
this  case. 

On  Petition  for  Rehearing. 

Laiby,  J. — ^Appellee  makes  the  point  in  his  petition  for 
rehearing  that  this  court  in  its  original  opinion  does  not  ac- 
curately state  the  substance  of  the  complaint.  He  asserts 
that  the  complaint  does  not  aver,  as  stated  in  the  original 
opinion,  that  he  was  imable  to  find  a  purchaser  for  the  prem- 
ises who  was  willing  to  pay  $5,000,  and  that  after  appellants 
received  information  from  appellee  that  he  was  unable  to 
find  a  purchaser  for  the  premises  at  the  price  named,  appel- 
lants agreed  to  waive  the  provisions  in  said  contract  that  the 
lands  should  be  sold  for  $5,000 ;  but  that  the  complaint  on 
this  subject  alleges  that  appellee  did  attempt  to  sell  said  land 
for  said  $5,000,  and  did  spend  much  time  and  money  in  an 
effort  to  sell  said  lands  at  said  price ;  that  the  best  offer  he 
could  obtain  for  said  land  was  $4,500,  which  offer  was  made 
by  Clarence  and  Gertrude  Spencer ;  that  appellee  thereupon 
advised  appellants  that  $4,500  was  the  best  offer  he  had  so 
far  obtained  for  said  land,  but  advised  that  a  better  offer 
might  be  obtained  later  on. 

Considering  the  complaint  as  a  whole,  we  think  that  the 
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substance  of  its  material  averments  was  properly  stated  in 
the  original  opinion.    The  complaint  was  construed 

1.  by  the  court  on  the  theory  that  it  was  based  on  the 
contract,  and  sought  to  recover  a  commission  earned 

under  said  contract.  So  construed,  the  complaint  could  not 
be  sufficient,  unless  it  showed  that  appellee  had  performed 
the  contract  on  his  part,  by  obtaining  a  purchaser  for  the 
property  in  accordance  with  the  terms  of  said  contract. 
The  complaint  discloses  that  the  land  was  sold  for  $4,500, 
and,  in  order  to  show  that  this  was  a  compliance  with  the 
contract,  the  complaint  makes  the  following  averments: 
"That  thereupon,  and  after  receiving  said  information  from 
said  plaintiff,  said  defendants  agreed  to  waive,  and  did 
waive,  the  provision  in  said  contract  that  the  land  should  be 
sold  for  $5,000,  and  agreed  to  let  said  price  stand  in  said 
contract  at  $4,500,  and  agreed  to  accept  the  sum  of  $4,500 
for  said  real  estate.  *'  The  original  opinion  correctly  holds 
that  such  a  condition  in  a  contract,  required  under  the 
statute  of  frauds  to  be  in  writing,  cannot  be  waived  or  mod- 
ified by  parol.  City  of  Michigan  City  v.  Leeds  (1900),  24 
Ind.  App.  271;  Carpenter  v.  Oalloway  (1881),  73  Ind.  418; 
Goss  V.  Nugent  (1833),  5  Bam.  &  Ad.  58;  Browne,  Stat,  of 
Frauds  (4th  ed.)  §411. 

Appellee  urges  that  his  complaint  shows  that  he  had  a 

contract  which  gave  him  the  exclusive  right  to  sell,  at  any 

time  before  January  1,  1906,  the  real  estate  described 

2.  therein  for  $5,000,  and  that  appellants  sold  the  prem- 
ises for  $4,500  on  February  25,  1905,  without  the  con- 
sent of  appellee.  These  averments  would  tend  to  show  a 
breach  of  the  contract  by  appellants.  If  appellants  con- 
veyed the  land  to  another  before  the  time  covered  by  appel- 
lee's option  had  expired,  and  thereby  disabled  themselvv^s 
from  performing  the  contract  on  their  part,  this  would 
amount  to  a  breach  of  the  contract,  and  would  give  rise  to 
an  action  in  favor  of  appellee  for  such  breach.    To  be  good 

Vol,  48—12 
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upon  the  theory  of  a  breach  of  contract,  the  complaint  should 
aver  facts  which  show  that,  by  reason  of  said  breach,  appel- 
lants prevented  appellee  from  purchasing  the  property  him- 
self, or  selling  it  to  another  within  the  time  provided  in  said 
contract  and  in  accordance  with  its  terms,  and  that  appellee 
was  thereby  prevented  from  earning  the  commission  pro- 
vided in  the  contract.  It  is  not  averred  in  the  complaint 
that  appellee  could  and  would  have  purchased  the  real 
estate,  or  that  he  could  have  sold  it  to  another  at  the  price 
and  within  the  time  specified  in  the  contract.  It  does  not 
appear  from  any  averment  of  the  complaint  tliat  appellee 
was  damaged  by  said  breach,  as  it  does  not  appear  that 
appellee  could  have  earned  the  commission,  even  though 
appellants  had  not  broken  their  contract  l)y  conveying  the 
land.  The  complaint  does  not  proceed  on  the  theory  of  a 
breach  of  the  contract,  and  seek  to  recover  damages  result- 
ing therefrom ;  and,  if  it  did,  it  would  b#  clearly  insufficient 
upon  that  theory,  for  the  reasons  stated. 

The  complaint  clearly  seeks  to  enforce  the  ^vritten  con- 
tract as  modified.  It  is  insufficient  upon  this  theory,  for  the 
reasons  stated  in  the  original  opinion. 

The  petition  for  rehearing  is  overruled. 


Snyder  et  al.  v.  Greendale  Land  Company. 

* 

[No.  7,006.     Filed  May  20,  1910.     Rehearing  denied  December  6, 
1910.     TTansfer  denied  June  27,  1911.] 

1.  Deeds. — WUU. — Estates. — Life. — Fee. — Words  of  Inheritance, — 
^^Heirs.^—^^Heirs  of  the  Body."— Where  an  estate  is  limited  to 
a  person  for  Ufe  and  by  the  same  instrument  the  remainder  is 
limited,  either  mediately  or  immediately,  to  his  "heirs,"  or  the 
*Tielrs  of  his  body,"  the  first  taker  takes  a  fee  simple,  or  a  fee 
tall,  "heirs,"  or  "heirs  of  the  body,"  being  words  of  limitation 
and  not  of  purchase,    p.  183. 

2.  Wtlls, —  Deeds. —  Testamentary  Disposition  of  Property, — 
Where  deeds  are  made  to  children  and  placed  in  the  hands  of 
another  to  be  delivered  at  the  death  of  the  grantor,  and  such 
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grantor  in  his  will  directs  that  such  deeds  be  delivered  as  di- 
rected, the  deeds  being  made  a  part  of  the  will  by  reference,  the 
deeds  and  the  will  will  be  construed  together  as  constituting  a 
testamentary  disposition  of  such  property,    p.  183. 

3.  Deeds. — Wills. — Estates. — Life. — Fee  Simple. — Deeds  granting 
certain  land  to  each  of  the  grantor's  daughters  "for  and  during 
the  term  of  her  natural  life,  and  upon  her  demise  to  the  children 
of  said  [daughter]  and  their  descendants  who  may  be  alive  at 
the  time  of  the  death  of  said  [daughter] ,  their  heirs  and  as- 
signs forever,"  when  construed  with  a  will  making  such  deeds 
a  part  thereof  by  reference  and  confirming  them,  giving  such 
land  to  each  of  such  daughters  and  her  '^descendants/'  if  any  of 
such  daughters  are  dead,  and  with  a  memorandum  reciting  the 
conveyance  of  such  lands  to  each  of  such  daughters  "for  life, 
with  remainder  to  (her)  children/'  the  devise  of  a  life  estate  to 
testator's  wife  of  all  lands  not  conveyed  to  such  daughters  and 
their  "descendants/'  and  the  devise  of  the  residue  of  testator's 
property  to  such  daughters,  the  children  of  any  one  deceased  to 
receive  her  part,  gives  to  each  daughter  a  life  estate  in  such 
lands,  remainder  in  fee  simple  to  her  children  living  and  the 
descendants  of  those  that  are  dead  at  the  time  of  such  daugh- 
ter's death,  such  estate  vesting  at  the  death  of  the  testator  and 
the  acceptance  of  the  deed.    pp.  183, 185. 

4.  Wills. — Construction. — Intent. — ^The  purpose  in  construing  a 
will  is  to  ascertain  the  testator's  Intent,    p.  184. 

5.  Wills. —  Construction. — Words.  —  ** Descendants.** — ^Issue.** — In 
construing  a  will,  the  word  "descendants"  is  sometimes  used  in 
a  restricted  sense;  and  the  word  "issue,"  which  is  coextensive 
with  the  word  "descendants"  and  Includes  every  degree  thereof, 
may  Import  children  only.    p.  184. 

Prom  Dearborn  Circuit  Court ;  George  E.  Downey,  Judge. 

Suit  by  the  Greendale  Land  Company  against  Bertha 
Snyder  and  others.  From  a  decree  for  plaintiff,  defendants 
appeaL    Affirmed. 

W.  J.  Beckett,  T.  8.  Cravens  and  B.  K.  &  W.  F.  Elliott, 
for  appellants. 

Warren  N.  Hauck,  Edwin  F.  McCdbe  and  James  McCabe, 
for  appellee. 

CoMSTOOK,  J. — ^Appellee  instituted  this  suit  against  ap- 
pellants to  quiet  title  to  certain  real  estate  in  Dearborn 
county,  Indiana.    Issues  were  formed  by  a  complaint  in  two 
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paragraphs — to  each  of  which  a  demurrer  for  want  of  facts 
was  overruled — and  an  answer  in  general  denial.  The  cause 
was  tried  by  the  court,  and  upon  request  a  special  finding  of 
facts  was  made,  and  conclusions  of  law  were  stated  thereon. 
In  brief,  the  facts  as  shown  by  the  special  findings,  so  far 
as  material  here,  are  that  appellee  is  an  Indiana  corpora- 
tion; that  Joseph  Hayes,  a  resident  of  Dearborn  county,  In- 
diana, died  testate  on  February  3,  1875,  the  owner  and  in 
possession  of  certain  real  estate  in  said  county;  that  said 
Hayes  executed  his  last  will  and  testament  on  January  16, 
1875;  that  said  will  (a  copy  of  which  is  set  out)  was  duly 
probated  and  recorded;  that  Nancy  Hayes  was  testator's 
surviving  widow;  that  she  died  intestate  on  May  17,  1875; 
that  she  possessed  and  had  the  use  of  said  real  estate  from 
the  death  of  Joseph  Hayes  until  her  death ;  that  on  January 
11, 1875,  said  Joseph  and  Nancy  Hayes  caused  to  be  drafted, 
signed  and  duly  acknowledged  a  deed  of  conveyance  of  the 
real  estate  described  in  the  complaint  to  their  daughter, 
Priscilla  Garrison,  and  to  her  children  and  their  descend- 
ants ;  that  said  Hayes  placed  said  deed  in  the  hands  of  John 
Schwartz  for  safe-keeping,  with  directions  to  said  Schwartz 
to  deliver  said  deed  to  said  Priscilla  Garrison;  that  said 
deed  was  so  kept  until  after  the  death  of  Joseph  Hayes, 
when  it  was  delivered  to,  and  accepted  by,  said  Priscilla 
Garrison,  and  placed  of  record  in  the  proper  records-  of 
Dearborn  county,  Indiana,  on  February  20,  1875 ;  that  said 
deed  was  the  deed  mentioned  in  item  three  of  the  will  of  said 
Joseph  Hayes,  as  set  out  in  the  special  finding,  and  that  said 
Schwartz  was  the  John  Schwartz  mentioned  in  the  will ;  that 
said  Priscilla  Garrison  entered  into  the  possession  of  said 
real  estate,  and  continued  to  occupy  it  until  November  15, 
1901,  when  she  and  her  husband,  Lewis  Garrison,  Sr.,  one 
of  the  defendants,  and  all  the  surviving  children  of  said 
Priscilla  Garrison,  except  her  son  Calvin  Suit,  who  had  con- 
veyed his  interest  to  one  of  the  grantors  named  therein,  ex- 
ecuted a  warranty  deed  to  William  H.  O'Brien  for  the  real 
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estate  described  in  the  complaint;  that  after  a  succession 
of  transfers  said  property  was  conveyed  by  warranty  deed 
to  appellee,  Greendale  Land  Company,  and  that  it  has  ever 
since  been  in  possession  thereof;  that  at  the  death  of  said 
Joseph  Hayes,  said  Priscilla  had  no  children,  excepting  cer- 
tain of  the  defendants  in  this  suit  and  a  son,  Charles  Suit, 
since  deceased ;  that  said  Charles  Suit  died  intestate,  unmar- 
ried, on  September  25,  1876 ;  that  at  the  date  of  the  death 
of  said  Priscilla  Garrison's  father,  she  had  no  children  mar- 
ried; that  at  the  date  of  her  death  she  left  certain  grand- 
children and  certain  great-grandchildren  surviving  her. 

Upon  the  facts  found  the  court  states  its  conclusions  of 
law  as  follows:  **That  plaintiff  is  the  owner,  in  fee,  of  the 
real  estate  described  in  the  complaint,  and  that  as  against 
defendants  and  each  of  them  it  is  entitled  to  have  its  title 
thereto  quieted." 

Appellants  separately  and  severally  excepted  to  said  con- 
clusions of  law,  and  filed  their  separate  and  several  motions 
for  a  new  trial,  which  were  overruled,  and  a  decree  was  en- 
tered in  accordance  with  the  conclusions  of  law  stated. 

The  questions  raised  render  it  pertinent  to  set  out  a  part 
of  the  language  of  the  will  and  the  deed  in  controversy. 
Said  will  reads,  in  part,  as  follows: 

*'Item  3.    Whereas  I  (Joseph  Hayes)  and  my  wife, 

•  Nancy  Hayes,  conveyed  to  each  of  our  children  and  the 

descendants  of  such  as  are  dead  certain  portions  of  my 

real  estate,    •    •    •    for  the  purpose  of  making  division 

among  my  heirs  of  the  principal  part  of  my  real  estate, 

•  •  •  which  were  and  are  intended  for  immediate  de- 
livery to  them  and  for  recording  thereof  and  are  now  in 
the  hands  of  John  Schwartz  for  delivery  to  the  parties 
and  for  safe-keeping  until  delivered,  I  therefore  now  here 
will,  that  whatever  lands  I  have  so  conveyed  and  deliv- 
ered the  deed  therefor  to  said  John  Swartz  for  safe- 
keeping and  delivery  to  the  grantees  as  aforesaid,  shall 
be  tiieir  respective  portions    •    •    •    of  my  real  estate, 

•  •  •  and  I  hereby  make  these  deeds  by  reference  to 
them  a  part  of  this  my  will,  and  have  also  added  to  the 
clause  partial  memoranda." 
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Here  is  added  memoranda  of  the  lands  conveyed  to  cer- 
tain parties  named  therein.     Each  memorandum  recites : 


a 


Memoranda  of  the  lands  conveyed  by  my  deed  to 
for  life,  with  remainder  to  (her)  children.     •     • 


•  ''Item  4.  I  give  •  •  *  to  my  beloved  wife,  Nancy 
Hayes,  if  she  survives,  for  and  during  the  term  of  her 
natural  life,  all  of  my  real  estate  not  deeded  to  our  chil- 
dren and  their  descendants,  as  in  item  three  set  forth. 

•  •  •  Item  6.  I  give  and  bequeath  all  such  residue  as 
may  be  left  by  my  wife  [after  all  expenses  and  debts  are 
paid]  to  all  my  children  and  the  descendants  of  such  as 
may  be  dead  (they  to  receive  the  parts  respectively  which 
their  parents  would  have  received  if  alive),  to  be  dis- 
tributed equally  between  them." 

The  language  of  said  deed  is,  in  part,  as  follows: 

''This  indenture  made  January  11,  1875,  witnesseth 
that,  in  consideration,  •  •  •  we,  Joseph  Hayes  and 
his  wife,  Nancy  Hayes,  of  Dearborn  county,  Indiana, 
do  hereby  •  •  •  convey  unto  said  Priscilla  Garrison 
for  and  during  the  time  of  her  natural  life,  and  upon 
her  demise  to  the  children  of  said  Priscilla  Garrison 
and  their  descendants  who  may  be  alive  at  the  time  of 
the  death  of  said  Priscilla  Garrison,  their  heirs  and  as- 
signs forever  the  following  described  real  estate,"  etc. 

Appellants  insist  that  the  language  of  the  deed,  before  set 
out,  gives  to  appellants,  who  are  the  grandchildren  and  great- 
grandchildren of  said  Priscilla  Garrison,  and  who  were  alive 
at  the  time  of  her  death,  an  equal  share  with  the  children 
as  grantees  and  members  of  the  same  class;  that  the  lan- 
guage is  plain  and  unambiguous,  leaving  no  room  for  con- 
struction; that  the  words  "heirs"  and  "descendants"  are 
not  equivalent  terms.  On  the  other  hand  it  is  contended  by 
appellee  that  the  word  "and"  in  the  words  "and  their 
descendants,"  means  "or;"  that  the  word  "descendants"  as 
used  here  means  the  issue  of  a  deceased  child  or  children  of 
Priscilla  Garrison,  and  is  a  word  of  limitation  and  not  of 
purchase ;  that  the  deed  and  the  will  must  be  construed  to- 
gether. 

Where  a  freehold  is  limited  to  one  for  life,  and  by  the 
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same  instrument  the  inheritance  is  limited,  either  mediately 
or  immediately,  to  heirs  of  the  body,  the  first  taker 

1.  takes  the  whole  estate  either  in  fee  simple  or  fee  tail ; 
and  '* heirs, *'  or  *' heirs  of  the  body,"  are  words  of 

limitation  and  not  of  purchase.  This  is  a  well-settled  proposi- 
tion of  law  in  this  State.  Mcllhinny  v.  Mcllhinny  (1894) ,  137 
Ind.  411,  24  L.  R.  A.  489,  45  Am.  St.  186,  and  cases  cited. 

In  the  case  of  Smith  v.  Smith  (1885),  24  S.  C.  304,  the 
court,  in  construing  a  like  provision,  said:  ''As  we  under- 
stand it,  the  principle  is  that  where  the  remainder  is  given 
to  the  very  persons  who  would  without  such  remainder  take 
by  descent  from  the  life  tenant,  they  shall  be  held  to  take 
by  descent,  and  not  by  purchase." 

There  is  no  finding  as  to  when  the  deed  was  placed  in  the 

hands  of  Schwartz.     It  was  in  his  possession  when  the  will 

was  executed.    Both  instruments  were  made  in  con- 

2.  templation  of  death.     The  donor  was  distributing  his 
estate  in  his  own  way. 

In  the  case  of  Mortgage  Trust  Co.  v.  Moore  (1898),  150 
Ind.  465,  a  deed  was  made  a  part  of  the  will  by  reference, 
and  it  was  held  that  the  instruments  should  be  construed  to- 
gether. At  the  time  of  the  execution  of  the  will  the  deed  had 
not  been  accepted. 

None  of  the  children  of  Priscilla  was  married,  and,  at  the 
time  the  deed  was  made,  had  no  descendants.  The  language 
of  the  deed  is: 

**  Convey  unto  said  Priscilla  Garrison  for  and  during 
the  time  of  her  natural  life,  and  upon  her  demise  to  the 
children  of  said  Priscilla  Garrison  and  their  descend- 
ants who  may  be  alive  at  the  time  of  the  death  of  said 
Priscilla  Garrison,  their  heirs  and  assigns  forever." 

The  deed  gave  a  life  estate  to  the  daughter  Priscilla,  with 

remainder  in  fee  to  the  children  of  said  Priscilla  and  their 

descendants  living  at  the  date  of  the  death  of  said 

3.  Priscilla.     Item  three  of  the  will  recites  the  convey- 
ances to  which  reference  has  been  made,  using  the 
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terms,  ''and  the  descendants  of  such  as  are  dead."  Item 
six  devises  the  remainder  of  the  land  given  to  his  wife  for 
life,  and  to  all  of  his  children  ''and  the  descendants  of  such 
as  may  be  dead  (they  to  receive  the  part  respectively  which 
their  parents  would  have  received  if  alive)."  Following 
this,  the  will  provides  for  withholding  certain  advancements 
that  had  been  made.  In  the  provision  in  reference  to  ad- 
vancements, it  is  provided  that  where  children  to  whom  the 
testator  had  made  the  advancements  were  dead,  the  advance- 
ment made  to  the  parent  should  be  deducted  from  the  share 
of  the  children. 

These  provisions  in  the  deed  and  will,  considered  together, 
make  the  conclusion  clear  that  it  was  the  purpose  of  the 
testator  to  give  his  living  children  an  equal  share  of  his  es- 
tate, and  to  give  to  the  children  of  those  who  were  dead  the 
portion  that  would  have  gone  to  the  parent  if  living.  The 
purpose  in  construing  a  will  is  to  ascertain  the  inten- 

4.  tion  of  the  testator,  and  to  carry  it  out  so  far  as  it 
may  not  interfere  with  the  established  rules  of  law. 

Fowler  v.  Duhme  (1896),  143  Ind.  248;  Burton  v.  Carnahan 

(1906),  38  Ind.  App.  612.    The  broad  import  of  the  term 

"descendants"  is  sometimes  narrowed,  when  there  is 

5.  a  ground  for  judging  that  it  was  intended  in  a  re- 
stricted sense.  Thus  the  word  "issue,"  which  is  coex- 
tensive with  "descendants,"  and  includes  every  degree  {Dav- 
enport V.  Hanbury  [1796],  3  Ves.  •257;  Freeman  v.  Parsley 
[1797],  3  Ves.  •421;  Oddie  v.  Woodford  [1821],  3  Myl.  & 
Cr.  [14  Eng.  Ch.]  ^584;  Bernal  v.  Bernal  [1838],  3  Myl. 
&  Cr.  [14  Eng.  Ch.]  ^559),  has  been  restrained  to  the  sense 
of  "children."  Horsepool  v.  Watson  (1797),  3  Ves.  *383; 
F arrant  v.  Nichols  (1846),  9  Beav.  327;  Edwards  v.  Ed- 
wards (1849),  12  Beav.  97;  Sivift  v.  Swift  (1836),  8  Simons 
168;  Goldie  v.  Greaves  (1844),  U  Simons  (37  Eng.  Ch.) 
•348.  In  Sibley  v.  Perry  (1802),  7  Ves.  ^522,  the  gift  was 
to  J.  R.  and  M.,  if  living,  but  in  the  event  of  death  "the 
lawful  issue  of  every  one  of  them  shall  equally  have  and 
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enjoy  the  share  which  their  respective  parents,  if  living, 

would  have  had;"  and  Lord  Eldon  held  that,  as  the 

3.    word  parent  meant  father  or  mother,  the  correlative 

term  issue  meant  children. ' '    In  the  case  at  bar,  said 

item  six  gives  the  property  referred  to 

**to  all  my  children  and  the  descendants  of  such  as  may 
be  dead  (they  to  receive  the  parts  respectively  which 
their  parents  would  have  received  if  alive),  to  be  dis- 
tributed equally  between  them  share  and  share  alike  as 
soon  as  said  residue  is  converted  into  money,"  etc. 

This  provision  is  qualified  by  the  limitation  that  the  de- 
scendants are  to  receive  the  parts  that  their  parents  would 
have  received  if  living.  Prom  these  provisions  we  may 
reasonably  conclude  that  the  testator  intended  to  regard 
each  deceased  child  as  a  stock  of  descent,  and  while  using 
the  word  ''descendant"  in  the  sense  of  children  or  descend- 
ants of  children,  still  had  regard  for  representation.  It 
would  be  unreasonable  to  suppose  that  the  testator  intended 
that  the  children  of  a  deceased  child  should  take  coextensive 
with  the  child.  The  use  of  the  term  "descendants"  as  cor- 
relative of  "parents"  is  suflScient  to  restrain  the  general 
import  of  the  word  "descendants,"  so  that  grandchildren, 
whose  parents  were  living,  could  not  take  with  their  par- 
ents. This  construction  lets  in  children  to  equal  shares,  and 
the  grandchildren  to  the  share  their  parents  would  have 
taken  if  living.  On  the  testator's  death  and  the  acceptance 
of  the  deed,  the  estate  became  vested  in  the  children  then 
living  and  the  descendants  of  those  then  dead,  per  sfirpi  s-. 
But  as  there  were  none  dead,  the  estate  vested  in  the  chil- 
dren. 
Judgment  affirmed. 
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State  Life  Insurance  Company  v.  Jones. 

[No.  7,062.    Filed  November  1,  1910.    Rehearing  denied  December 
30,   1910.     Transfer   denied   June   27,    1911.] 

1.  Insurance. —  Policies. —  Voidable. —  Election. —  Rescission. —  JRe- 
tut^  of  Consideration. — The  so-called  void  clauses  of  an  insur- 
ance policy  render  such  policy  voidable,  in  case  of  a  breach  there- 
of, at  the  election  of  the  insurer;  and  in  order  to  rescind  such 
contract  the  Insurer  must  return  the  benefits  received,    p.  187. 

2.  CouBTS. — Supreme. — Appellate. — The  Appellate  Court  is  bound 
by  the  rules  of  law  announced  by  the  Supreme  Court,    p.  188. 

From  Shelby  Circuit  Court ;  Will  M.  Sparks,  Judge. 

Action  by  Marguerite  Jane  Jones  against  the  State  Life 
Insurance  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed, 

Charles  F.  Coffin,  Carter  &  Morrison  and  H,  8,  McMichael, 
for  appellant. 

Wicke7is  &  Osbom  and  Alonzo  Blair,  for  appellee. 

Rabb,  J. — This  action  was  brought  by  appellee  against 
appellant  to  recover  upon  two  policies  of  insurance  issued 
by  it  upon  the  life  of  her  husband,  naming  appellee  as  the 
beneficiary  therein.  No  question  is  presented  as  to  the  suflS- 
ciency  of  the  complaint.  Appellant  answered  that  the  pol- 
icies sued  on  were  issued  in  consideration,  among  other 
things,  of  the  warranties  and  statements  contained  in  the 
insured's  application  for  the  policies;  that  said  warranties 
were  broken;  that  the  statements  in  the  application  were 
false  and  fraudulent;  that  appellant  relied  upon  the  truth 
of  the  statements  made  by  the  insured  in  answer  to  the 
interrogatories  addressed  to  the  insured  in  the  medical  ex- 
amination, which  was  contained  in  said  application,  and 
that  appellant  was  induced  thereby  to  enter  into  the  eon- 
tract. 

It  is  not  averred  in  the  answer  that  appellant,  upon  the 
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discoverj  of  the  tmtruthfalness  of  said  answers,  paid  or 
offered  to  pay  appellee,  or  any  one  representing  the  insured, 
the  premiums  received  by  it  for  the  policies,  and  it  appears 
from  the  special  finding  of  facts  and  from  the  evidence  that 
no  such  tender  was  made. 

Appellant's  defense  proceeds  upon  the  theory  that  no 
such  tender  was  necessary;  that  no  question  of  rescission 
of  the  contract  was  involved ;  that  this  defense  is  predicated 
upon  the  terms  of  the  contract  as  made  by  the  parties,  and 
not  upon  its  rescission;  that  upon  the  facts  averred  in  the 
answer  and  shown  by  the  evidence  and  special  finding,  noth- 
ing was  due  to  the  appellee  under  the  contract,  and  there- 
fore no  steps  were  required  to  be  taken  for  its  rescission. 

It  is  conceded  by  appellant  that  the  rule  is  correct  as 

settled  by  the  decision  of  this  court  in  the  cases  of  American 

Cent.  Life  Ins.  Co.  v.  Rosenstein  (1910),  46  Ind.  App. 

1.  537,  Farmers,  etc.,  Ins.  Co.  v.  Hill  (1910),  45  Ind. 
App.  605,  United  States,  etc.,  Ins.  Co.  v.  Clark  (1908), 
41  Ind.  App.  345,  Modern  Woodmen,  etc.,  v.  Vincent  (1907), 
40  Ind.  App.  711,  Aetna  Life  Ins.  Co.  v.  Bockting  (1907), 
39  Ind.  App.  586,  and  by  the  Supreme  Court  in  the  case  of 
Glens  Palls  Ins.  Co.  v.  Michael  (1907),  167  Ind.  659,  8  L. 
R.  A.  (N.  S.)  708,  to  the  effect  that  contracts  of  insurance 
are  not  rendered  absolutely  void  by  a  breach  of  warranty, 
or  by  reason  of  false  representations  contained  in  the  appli- 
cation of  the  character  involved  in  this  case,  but  that  the 
policies  are  voidable  at  the  election  of  the  insurer,  and  that 
before  a  defense  on  such  ground  can  prevail  against  a  suit 
upon  the  policy,  proper  steps  must  be  taken  by  the  insurer 
to  rescind  the  contract,  and  that  a  tender  back  of  the  pre- 
miums received  by  it  is  one  of  the  necessary  steps ;  but  the 
soundness  of  these  decisions  is  vigorously  assailed,  and  ap- 
pellant insists  that  they  should  be  overruled. 

If  this  court  were  convinced  that  appellant  is  ri[?]it  in  its 
contention,  it  could  not  revoke  the  rule  established  by  these 
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cases  until  the  Supreme  Court  overruled  its  decision 
2.    in  the  case  of  Olens  Falls  Ins.  Co,  v.  Michael,  supra. 
We  must  therefore  consider  the  law  as  settled  in  this 
State. 
Judgment  of  the  court  below  affirmed. 


Eppert,  Executor,  v.  Gardner. 

[No.  7,701.    Filed  January  10,  1911.     Rehearing  denied  March  7, 
1911.     Transfer  denied  June  27,  1911.] 

1.  Work  and  Labor. — Decedents'  Estates. — Parent  and  Child. — 
Services. — Complaint. — Another  Action  Pending, — ^A  complaint 
alleging  that  the  plaintiff  after  she  was  twenty-one  years  old, 
was  induced  to  care  for  her  mother  and  father  during  the  re- 
mainder of  their  lives  by  the  promise  of  her  father  that  he 
would  will  to  her  the  homestead,  that  accordingly  she  performed 
such  services,  that  her  father  so  executed  his  will,  but  that 
shortly  prior  to  his  death  he  destroyed  it  and  executed  another, 
leaving  such  property  to  another,  and  demanding  the  value  of 
her  services,  is  sufficient;  and  the  objection  that  another  action 
was  pending  for  the  same  cause  is  not  sustained,  where  the  com- 
plaint does  not  show  such  fact.    p.  190. 

2.  Pleading. — Plea  in  Abatement. — Hoto  Questioned  on  Appeal. — 
A  plea  in  abatement  can  be  questioned  on  appeal  only  where  a 
demurrer  is  filed  thereto  and  exception  reserved  to  the  rulinp 
thereon,    p.  191. 

3.  Appeal. — Briefs. — ^Points  not  argued  will  not  be  considerecl. 
p.  191. 

4.  WOEK  AND  Labob. — Parent  and  Child. — A  daughter  who,  after 
arriving  at  the  age  of  twenty-one  years,  works  for  her  parents, 
under  a  contract,  express  or  implied,  can  recover  therefor,    p.  192. 

5.  Work  and  Labor. — Parent  and  Child. — Services. — Jury. — Ap- 
peal.— Evidence  tending  to  show  that  the  plaintiff,  after  she  be- 
came twenty-one  years  old,  and  at  the  request  of  her  father,  re- 
mained at  home  and  cared  for  her  mother  and  him  until  they 
died,  in  pursuance  of  a  promise  by  him  to  will  to  her  the  home- 
stead, supports  a  verdict  in  her  favor  for  the  value  of  the  serv- 
ices, the  father  failing  to  provide  for  her  as  agreed  in  the  will ; 
and  such  verdict  is  conclusive  on  appeal,    p.  193. 

6.  WOBK  and  Labor. — Parent  and  Child. — Promise  of  Compensa- 
tion.— Presumptions. — A  promise  by  a  parent  to  compensate  his 
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diild  for  services  to  be  performed  rebnts  the  legal  presumption 
that  such  services  are  gratuitously  performed,    p.  193. 

7.  Tkial. — Instructions, — Peremptory, — Where  there  is  some  evi- 
dence tending  to  support  the  material  allegations  of  plaintiff's 
complaint,  a  i)eremptory  Instruction  for  defendant  Is  improper, 
p.  193. 

8.  Triai* — Instructions, — Hoto  Considered. — Instructions  should  be 
considered  as  a  whole,  and  when  they  fairly  place  the  case  be- 
fore the  jury,  reversible  error  cannot  be  predicated  thereon, 
p.  101. 

9.  Tmau — Instructions. — Refusal  to  Oive. — Predication  of  Error 
Upon, — 'Reversible  error  cannot  be  predicated  upon  the  court's 
refusal  to  give  instructions  requested  unless  it  is  specifically 
pointed  out  by  appellant  in  what  manner  such  Instructions  were 
relevant  to  the  issues  and  that  they  were  warranted  by  the  evi- 
dence,   p.  194. 

!0.  WoBK  AND  Labob. —  ExccutoTs. —  Claims, —  Evidence, —  Dece- 
denVs  Declarations.— In  an  action  by  a  daughter  against  the 
executor  of  her  father's  will  for  services  rendered  under  his  al- 
leged promise  to  pay  therefor,  declarations  by  such  father, 
against  the  interests  of  the  daughter,  and  in  her  absence,  are 
not  admissible,  being  self -serving,    p.  194. 

11.  WoBK  AND  Labob. — Executors  and  Administrators, — Evidence. 
—Declarations  of  Party. — In  an  action  by  a  daughter  for  serv- 
ices rendered  to  her  father  under  his  alleged  promise  to  pay 
therefor,  evidence  of  the  father's  declarations  as  to  his  inten- 
tion of  holding  an  Insanity  inquest  on  such  daughter  is  inadmis- 
sible,   p.  195. 

Prom  Probate  Court  of  Marion  County  (9,413) ;  Frank 
B.  Ross,  Judge. 

Action  by  Nancy  C.  Gardner  against  Fred  "W.  Eppert, 
as  executor  of  the  last  will  of  Francis  M.  Eppert,  deceased. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
frmed. 

Barrett  &  Barrett  and  Denny,  Bowen,  &  Denny,  for  ap- 
peDant. 
Henry  Clay  Allen,  for  appellee. 

Ibach,  J. — ^Appellee  instituted  this  action  against  appel- 
lant, as  executor  of  the  estate  of  Francis  M.  Eppert,  de- 
ceased, for  services  rendered  to  decedent  and  his  wife  from 
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August  1, 1894,  to  llay  26,  1898,  and  for  the  decedent  alone 
from  May  26,  1898,  to  April  7,  1907. 

It  is  alleged  in  the  complaint  that  the  services  were  ren- 
dered under  an  agreement  made  with  Francis  M.  Eppert, 
appellee's  father,  wherein  it  was  agreed  that  after  appellee 
became  twenty-one  years  of  age  she  was  to  remain  with  her 
father  and  mother,  keep  house  for  them,  nurse  and  care 
for  them,  and  that  in  consideration  of  her  so  doing  said 
Francis  !M.  Eppert  would  execute  a  will,  devising  to  her  in 
fee  simple  the  home  in  which  they  lived ;  that  he  did  execute 
such  will,  making  therein  such  provision  for  her;  that  she 
saw  such  will,  and  was  induced  thereby  to  remain  at  home 
and  care  for  her  parents;  that  for  more  than  twelve  years 
she  performed  the  services  required  of  her;  that,  in  con- 
sideration of  said  agreement,  she  advanced  to  decedent,  for 
repairs  on  said  property,  $50.  She  also  says  that  he  pre- 
served the  will  for  a  period  of  time,  but  that  shortly  before 
his  death  he  destroyed  it,  and  executed  another,  wherein 
he  wholly  failed  to  will  the  property,  or  any  part  thereof, 
to  her,  and  that  therefore  the  estate  is  indebted  to  her  in 
the  sum  of  $6,680. 

Appellant  made  some  preliminary  motions  that  were  dis- 
posed  of  by  the  trial  court,  after  which  he  filed  his  answer 
in  two  paragraphs;  the  first  of  which  was  a  general  denial, 
and  the  second  a  plea  of  payment.  For  reply  to  appellant's 
second  paragraph  of  answer,  appellee  filed  a  general  denial. 
The  jury  upon  the  trial  found  for  appellee,  and  she  ob- 
tained a  judgment  for  $2,500. 

The  errors  assigned  by  appellant  are  that  the  court  erred 
(1)  in  overruling  appellant's  demurrer  to  appellee's  com- 
plaint, and  (2)  in  overruling  appellant's  motion  for  a  new 
trial. 

The  complaint  states  a  cause  of  action,  and  it  does 

1.    not  appear  from  the  pleading  that  there  was  another 
action  pending  between  the  same  parties  for  the 
same  cause,  and  the  demurrer  was  properly  overruled. 
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Counsel  for  appellant  insist  that  the  court  pass  upon  the 
sufficiency  of  the  verified  plea  in  abatement,  but  this 

2.  question  is  not  presented.     It  could  only  be  pre- 
sented by  demurrer  and  exception  properly  taken, 

and  this  was  not  done. 

Sixteen  grounds  are  set  out  in  appellant's  motion  for  a 
new  trial,  which,  so  far  as  they  are  argued,  will  be  consid- 
ered.   The  third  cause  stated  is  that  the  verdict  of 

3.  the  jury  is  not  sustained  by  sufficient  evidence,  and 
the  fourth  is  that  the  verdict  of  the  jury  is  contrary  to 

law.     This  we  shall  consider  together. 

The  evidence  fairly  tends  to  prove  that  claimant  remained 
at  her  father's  house  more  than  twelve  years  after  she  be- 
came of  age,  nursed  her  mother  for  three  years,  looked  after 
and  took  care  of  her  father,  and  performed  the  major  por- 
tion of  the  housework  during  the  time  she  remained  at 
home;  that  some  years  before  her  father's  death  he  made  a 
will,  devising  to  her  the  house  where  they  lived,  in  fee  simple ; 
and  that  she  saw  the  will.  Sarah  E.  Bogardus  testified 
that  decedent  said  to  her  that  he  had  helped  Fred  (mean- 
ing his  son),  and  that  he  was  going  to  leave  the  rest  to  Kate 
(this  claimant).  Decedent  stated  to  Emma  Bogardus  that 
Fred  had  had  his  share,  and  what  he  had  was  Kate's;  that 
it  was  to  be  left  to  her ;  that  he  was  going  to  leave  the  es- 
tate to  her.  Mary  E.  Long  testified  as  follows:  **I  heard 
him  tell  Mrs.  Eppert  on  her  dying  bed,  that  the  property 
on  Buchanan  street  would  be  devised  to  Kate,  so  that  in 
case  of  death  she  would  have  an  income  as  long  as  she  lived ; 
that  he  intended  her  to  be  well  taken  care  of;  that  she  had 
been  a  good  faithful  daughter,  and  he  expected  her  to  be 
well  remembered  and  remunerated."  Another  witness  tes- 
tified as  follows:  **We  were  sitting  on  the  porch  one  after- 
noon, and  Kate  came  along.  She  was  not  feeling  well,  and 
sat  ^own,  and  he  said  'This  is  my  baby,'  and  she  started  to 
cry,  and  he  said,  *  Never  mind,  Katy,  I  will  pay  you  back 
some  day,'  I  said:  *You  have  Fred,'  and  he  said:  *No  mat- 
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ter;  Fred  does  not  come  to  my  house,  bat  Kate  has  always 
taken  care  of  me,  and  helped  me  to  get  what  I  have.'  He 
said  she  had  been  a  good  girl  to  him,  and  that '  If  I  had  not 
had  Kate  to  save  for  me,  I  would  have  nothing'."  Other 
witnesses  testified  to  hearing  him  acknowledge  the  value  of 
appellee's  services  rendered. 

John  Hugg,  who  prepared  the  two  wills,  testified  that  by 
the  terms  of  the  first  will  decedent  devised  one  of  the  par- 
cels of  real  estate  to  his  daughter  absolutely,  and  the  other 
piece  to  his  son.  The  evidence  also  reveals  the  fact  that, 
in  at  least  one  instance,  he  spoke  of  the  property  as  being 
Kate's  in  her  presence  and  in  the  presence  of  another  per- 
son; that  shortly  before  his  death  he  burned  this  will,  and 
executed  another. 

The  validity  of  appellee's  claim  depends  upon  the  ques- 
tion whether  she  rendered  services  for  her  father  in  his 
lifetime  in  pursuance  of  an  agreement,  either  ex- 

4.  pressed  or  implied,  that  she  was  to  be  paid  for  such 
services.  If  appellee  lived  in  her  father's  home  as 
a  member  of  his  family,  and  worked  for  him  without  any 
understanding,  either  express  or  implied,  that  she  was  to 
receive  pay  for  services  rendered,  then  she  could  not  re- 
cover against  the  estate;  but  it  is  equally  true  that  if  the 
evidence  shows  facts  and  circumstances  from  which  a  con- 
tract might  reasonably  be  inferred,  then  she  can  recover 
the  value  of  her  services  rendered  under  such  implied  con- 
tract. Hill  V.  Hill  (1889),  121  Ind.  255;  Ketiry  v.  Thumma 
(1894),  9  Ind.  App.  498;  Puterbaugh  v.  Ptiterhaugh  (1893), 
7  Ind.  App.  280;  Smith  v.  Denman  (1874),  48  Ind.  65; 
James  v.  Oillen  (1892),  3  Ind.  App.  472;  Bobinson  v.  Bay- 
nor  (1864),  28  N.  Y.  494;  Stewart  v.  Small  (1894),  11  Ind. 
App.  100. 

This  ease  is  not  unlike  the  case  of  Crampton  v.  Logan 
(1902),  28  Ind.  App.  405,  where  the  court  used  this»  lan- 
guage: *'And  if  the  circumstances  authorized  the  person 
rendering  services  reasonably  to  expect  payment  therefor, 
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by  way  of  furtherance  of  the  intention  of  the  parties,  or 
because  reason  and  justice  require  compensation,  the  law 
will  imply  a  contract  therefor." 

There  is  some  evidence  tending  to  prove  a  contract  be- 
tween appellee  and  her  father ;  at  least  enough  to  rebut  the 
presumption  that  the  services  were  rendered  by  her 

5.  gratuitously,  and  the  rule  is  well  settled  that  where 
it  is  the  province  of  the  jury  to  decide  questions  of 

fact,  that  decision  will  not  be  disturbed,  if  there  is  any  evi- 
dence presented  to  sustain  the  verdict.  Wallace  v.  Long 
(1886),  105  Ind.  522;  Story  v.  Story  (1891),  1  Ind.  App. 
284;  Knight  v.  Knight  (1893),  6  Ind.  App.  268;  Forester 
v.  Forester  (1894),  10  Ind.  App.  680;  Steward  v.  Small, 
supra. 

It  has  also  been  correctly  held  that  a  promise  on  the  part 

of  a  parent  to  compensate  a  child  by  a  conveyance  of  land 

for  nursing,  care  and  attention,  will  rebut  the  pre- 

6.  sumption  which  arises  because  of  the  fact  that  the 
work  was  done  while  the  child  was  living  in  her 

father's  family,  that  the  work  was  performed  gratuitously. 
WaUace  v.  Long,  supra. 

Some  evidence  having  been  introduced  by  appellee 

7.  to  support  the  allegations  of  her  complaint,  the  court 
committed  no  error  in  overruling  appellant's  request 

for  a  peremptory  instruction. 

The  evidence  introduced  at  the  trial  is  not  in  all  respects 
satisfactory;  however,  it  may  be  said  that  it  tends  to  es- 
tablish the  averments  of  the  complaint,  and  as  it  has 
5.    been  passed  upon  by  a  jury,  which  found  in  favor 
of  appellee,  and  the  action  of  the  jury  has  been  ap- 
proved by  the  trial  court,  this  court  is  not  authorized  to 
disturb  the  verdict.    After  a  careful  examination  of  all  the 
evidence,  we  conclude  that  there  were  facts  and  circum- 
stances proved  by  the  trial  in  the  lower  court  that  justi- 
fied the  jury  in  drawing  the  inference  that  there  was  an 
Vol.  48—13 
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understanding  between  decedent  and  appellant  that  she  was 
to  be  paid  for  the  work  done  by  her,  and  that  she  expected 
pay  therefor. 

Appellant  earnestly  contends   that  certain  instractions 

given  by  the  court  to  the  jury  were  erroneous,  but  after  a 

full  consideration  of  each  of  them  we  are  of  the 

8.  opinion  that,  when  taken  together,  they  clearly  and 
fully  state  the  law  applicable  to  this  case.    The  jury 

was  given  full,  elaborate  and  specific  instructions  bearing 
upon  the  material  evidence  in  this  cause. 

Appellant  also  earnestly  insists  that  the  trial  court  com- 
mitted error  in  refusing  to  give  instructions  requested.    We 
have  not  been  informed  wherein  such  instructions 

9.  were  relevant  to  the  case,  and  we  are  unable  to  find 
wherein  they  would  have  been  proper,  in  view  of  the 

issues.  Neither  do  we  find  that  appellant  was  in  any  man- 
ner harmed  by  the  court's  refusal  to  give  the  instructions 
asked,  as  the  trial  court  was  not,  under  the  issues  joined, 
required  to  construe  the  will  and  codicil  of  Francis  M.  Ep- 
pert, deceased.  The  will  and  codicil  were  introduced  in 
evidence  for  what  they  were  worth,  and  it  is  presumed  they 
were  considered  by  the  jury,  so  that  if  the  contents  of  the 
will  and  the  codicil  were  competent  as  tending  to  show 
payment,  the  cross-complaint  filed  in  a  diflferent  and  other 
cause  of  action,  in  which  a  construction  of  the  will  was 
asked,  would  add  nothing,  and  the  court  committed  no  error 
in  this  respect. 

It  is  insisted  by  counsel  for  appellant  that  the  court  erred 

in  excluding  evidence  offered  by  appellant.     The   reason 

given  for  insisting  on  this  proposition  is  **that  the 

10.  evidence  tended  to  show  that  decedent  entertained 
no  thought  that  he  was  indebted  to  the  appellee  for 

the  services  rendered."  It^does  not  appear  that  any  such 
statement,  if  made,  was  made  in  the  presence  of  the  claim- 
ant, and  could  not  be  considered  anything  more  than  a  self- 
serving  declaration  uttered  by  decedent. 
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The  sixteenth  cause  assigned  by  appellant  for  a  new  trial 

is  that  the  court  erred  in  refusing  to  permit  a  witness  to 

answer  the  following  question:  **What,  if  anything, 

11.  did  you  ever  hear  Francis  ^I.  Eppert  say  about  hold- 
ing an  insanity  inquest  on  his  daughter,  Nancy 
Gardner?"  We  fail  to  see  how  this  matter  was  in  any  way 
material  to  a  just  conclusion  of  this  case,  as  it  related  en- 
tirely to  an  immaterial  matter,  and  there  was,  therefore,  no 
error  in  refusing  to  permit  the  witness  to  testify  concern- 
ing it 

We  have  examined  all  the  questions  raised  by  this  appeal 
that  have  been  argued,  and  conclude  there  is  no  error  in 
the  record.    Judgment  of  the  court  below  affirmed. 

Felt,  J.,  did  not  participate. 


Brownell  Improvement  Company  et  al.  t;. 

Nixon  et  al. 

[No.  7,391.     FUed  October  14,  1910.     Rehearing  denied  Jmie  28, 

1911.] 

1.  lOENS. — Superiority. — Cammon  Law, — Statute. — ^At  the  common 
law  the  superiority  of  Hens  was  fixed  by  the  time  of  their  at- 
taching, but  a  different  rule  may  be  fixed  by  statute,    p.  199. 

2.  MuNicn>AL  CoRPOBATioNs. —  Street-Improvement  Liens, —  PW- 
ority.— Statutes.— IjH^qt  §3623f  Burns  1901,  Acts  1901  p.  534,  §6, 
providing  that  street-improvement  "assessments,  as  made,  shall 
be  a  lien  upon  the  several  lots,  tracts  of  land  and  parcels  of 
i^ound  to  the  same  extent  that  taxes  are  a  lien  upon  such  prop- 
erty, and  shall  be  collectible  in  the  same  way  that  taxes  are 
collected,"  the  liens  of  two  or  more  street-improvement  assess- 
ments are  equal,  though  such  Improvements  are  made  at  different 
times,     pp.  199, 200, 201, 210. 

3.  Statutes. — Word^. — Construction. — The  words  used  in  a  stat- 
nte  should  be  given  their  ordinary  meaning,  unless  it  clearly 
appears  that  a  different  meaning  was  intended,    p.  200. 

4.  Municipal  Corporations.  —  Taxation.  —  "Taxes."  —  "Assess- 
ments." — Statutes. — ^The   words   "taxes"   and   "assessments"   as 
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used  In  |3e23f  Burns  1901,  Acts  1901  p.  534,  {6,  providing  that 
"the  assessments  [for  street  improvements]  «  «  «  ehall  be 
a  lien  upon  the  several  lots,  *  *  *  to  the  same  extent  that 
taxes  are  a  Uen  upon  such  property,"  import,  respectively,  a 
charge  levied  upon  the  person  or  property  for  the  support  of  the 
government,  and  a  special  Imposition  placed  upon  property  to  pay 
for  a  public  improvement    p.  201. 

5.  Municipal  Corporations.  —  Strcet'Improvement  Liens.  —  Etu- 
forcement. — BaMs  of  Suit, — Collateral  Attack. — In  a  suit  to  fore- 
close street-improvement  Hens,  the  assessments  made  constitute 
the  basis  of  the  suit;  and  a  defense  that  the  contract  for  such 
improvement,  and  the  assessments  made,  were  void,  constitutes 
a  collateral  attack  on  the  judgment  of  the  council  in  making 
them.    p.  204. 

6.  Municipal  Corporations. — Street  Improvements. — Assessments. 
— Jurisdiction. — Statutes. — ^The  right  of  a  municipal  corporation 
to  assess  property  for  the  making  of  street  improvements  is  stat- 
utory; and  the  statutory  method  of  obtaining  Jurisdiction  to 
make  such  assessments  is  mandatory  and  must  hg  substantially 
complied  with.    p.  204. 

7.  Municipal  Corporations. — Street-Improvement  Assessments. — - 
Void, — Collateral  Attack. — ^Where  a  city  council,  having  no  juris- 
diction thereof,  makes  assessments  for  street  improvements,  its 
action  is  void ;  and  if  such  want  of  jurisdiction  appears  upon  the 
face  of  its  proceedings,  the  validity  thereof  may  be  questioned 
on  a  collateral  attack,    p.  205. 

8.  Municipal  Corporations. — Street-Improvement  Assessmetits. — 
Jurisdiction. — Notice. — Where  a  frontager's  name,  in  a  street- 
Improvement  proceeding,  was  omitted  from  the  notice  given  by 
the  city  clerk  of  the  meeting  of  the  city  commissioners,  as  re- 
quired by  §3623c  Bums  1901,  Acts  1901  p.  534,  §3,  but  notice 
by  publication  was  given  as  required  by  §3623d  Bums  1901,  Acts 
1901  p.  534,  14,  setting  forth  the  location  and  terminal  points  of 
the  Improvement,  the  date  of  filing  the  commissioners*  report, 
and  the  time  of  the  meeting  of  the  council  to  consider  such  as- 
sessments, inviting  all  persons  Interested  to  api)ear,  the  council 
had  jurisdiction  of  the  matter,  and  an  assessment  so  confirmed 
by  the  council  is  valid,    p.  205. 

9.  Municipal  Corporations. — Street-Improvement  Assessments. — 
Jurisdiction  of  Council. — ^The  common  councils  of  cities  have 
exclusive  original  jurisdiction  of  the  subject-matter  of  street- 
improvement  assessments,  and  In  the  exercise  thereof  they  act 
in  an  administrative  capacity  until  notice  is  given,  and  property 
owners  appear  for  the  final  adjustment  of  assessments,  when 
their  action  is  ^u o^judicial.    p.  206. 

10.  Municipal  Corporations. — Street  Improvements. — Notice  to 
Bidders.— Vnder  §3623a  Bums  1901.  Acts  1901  p.  534,  81.  pro- 
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Tiding  that  "when  the  OMnmon  council  of  any  dty  *  *  *  de- 
sirea  to  make  any  street  *  ^  •  improvement,  It  shall  *  ^  ^ 
fix  a  date  upon  which  bids  will  be  received/'  and  ''shall  give  no- 
tice of  the  letting  of  such  contract/'  the  common  council  cannot, 
in  the  absence  of  notice  to  the  bidders,  let  a  contract  for  such 
improvement    p.  206. 

11.  Municipal  Corporations. — Street  Improvements, — Jurisdiction. 
— Presumptions. — Where  a  common  council  has  jurisdiction  to 
order  the  making  of  street  improvements,  such  Jurisdiction  is 
presumed  to  continue,  unless,  upon  the  face  of  the  council's  pro- 
ceedings, it  appears  to  have  been  lost    p.  207. 

12.  Municipal  Corporations.  —  Street  Improvements.  —  Plans, — • 
Notice, — Special  Findings, — In  a  suit  for  the  foreclosure  of  a 
street-improvement  lien,  special  findings  that  the  resolution  of 
the  council  for  the  making  of  such  improvement  conformed  to 
the  statutory  requirements  (§3623a  Bums  1901,  Acts  1901  p. 
534,  §1),  that  the  notice  to  bidders  referred  to  plans  and  speci- 
fications on  file  with  the  city  clerk,  but  failing  to  show  that  the 
plans  and  specifications  referred  to  in  the  notice  were  a  part  of 
the  resoluticm,  and  that  the  council  changed  the  plans  and  speci- 
fications on  file  with  the  clerk  after  the  bids  were  received,  do  not 
show  a  loss  of  Jurisdiction,  since  the  change  of  the  plans  on  file 
with  the  clerk  might  have  been  made  to  conform  to  the  resolu- 
tion of  the  council,    p.  207. 

13.  Municipal  Corporations. — Street  Improvements, — Notice, — Es- 
toppel.— Where  some  notice  of  a  street  improvement  is  given  and 
the  council  holds  it  sufficient,  frontagers  who  know  of  the  street 
Improvement  and  who  stand  by  without  objection  until  the  work 
is  completed  are  estopped  to  question  the  validity  of  the  notice 
or  the  Jurisdiction  of  the  council  to  order  such  improvement. 
P.20& 

14.  Municipal  Corporations. — Street-Improvement  Liens. — Equity. 
— Suits  to  foreclose  street-improvement  liens  are  of  equitable  cog- 
nizance,   pp.  208, 210. 

15.  Municipal  Corporations. — Street  Improvements, — Notice, — 
Estoppel. — Special  Findings, — While  it  is  true  that  a  subsequent 
purchaser  of  a  lot  assessed  for  street  improvements  who  knew 
of  the  making  of  such  Improvements  would  not  be  estopped  to 
contest  the  validity  of  the  notice  of  the  improvements  where  the 
owner  did  not  know  of  the  making  of  such  improvements,  yet 
where  the  special  findings  show  that  the  owner  was  present  when 
the  council  awarded  the  contract  for  the  improvements,  and  that 
three  times  a  week  he  visited  his  daughter,  who  lived  on  the 
street  where  the  improvements  were  being  made,  notice  is  suf- 
ficiently shown,    p.  211. 

From  Fountain  Circuit  Court;  7.  E,  Schoonover,  Judge. 
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Suit  by  the  Brownell  Improvement  Company  and  another 
against  Mary  P.  Nixon  and  others.  Prom  a  judgment  for 
defendants,  plaintiffs  appeal.    Reversed. 

Clodfelter  &  Hester,  for  appellants. 
Lucds  Nebeker,  Courtney  W.  Dice,  A.  T.  Livengood  and 
Fred  8.  Purnell,  for  appellees. 

Myers,  J. — This  was  a  suit  by  appellants  to  foreclose 
certain  street-improvement  liens,  and  is  based  on  assess- 
ments made  and  confirmed  by  the  common  council  of  the 
city  of  Veedersburg.    Said  council  in  making  said  improve- 
ment and  assessments  proceeded  under  an  act  of  the  Gen- 
eral Assembly,  approved  March  11,  1901  (Acts  1901  p.  534, 
§§3623a-3623h  Burns  1901).     Said  improvement  consisted 
of  grading  a  certain  designated  portion  of  Mill  street,  in 
the  city  of  Veedersburg.     The  contract  for  said  improve- 
ment was  let  by  said  council  on  September  26,  1901,  to  J. 
H.  Palmer,,  who  completed  the  improvement  about  July  2, 
1902.     Thereafter  bonds  were  issued,  aggregating  $11,670, 
the  total  cost  and  contract  price  of  said  work,  and  delivered 
to  said  Palmer,  who  thereafter  in  writing  assigned  them  to 
appellants;  that  thereafter,  as  shown  by  the  answer  of  the 
appellees  Edward  Patton,  Henry  Martin,  John  A.  Poster, 
and  the  Wabash  Clay  Company,  said  council,  acting  under 
said  act  of  1901,  on  August  15,  1904,  contracted  with  the 
firm  of  Patton  &  Martin  further  to  improve  said  portion  of 
Mill  street,  by  grading  and  surfacing  the  roadway  with 
brick,  and  by  constructing  concrete  sidewalks  and  curbs 
along  said  roadway;  that  said  firm  entered  upon  said  con- 
tract, and  completed  the  work  according  to  the  plans  and 
specifications  at  the  contract  price  of  $18,439.65;  that  said 
council  accepted  said  work,  and  thereafter  such  proceedings 
were  had  that  assessments  were  made  against  the  property 
abutting  said  improvement,  aggregating  said  contract  price, 
and  bonds  were  duly  issued  by  said  city  as  provided  in  said 
act,  and  were  delivered  to  said  firm  in  payment  of  the  cost 
of  said  improvement. 
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Among  the  questions  fairly  presented  by  the  record  in 
this  case  is  that  of  priority  of  liens  on  the  same  property, 
growing  out  of  two  improvements  of  the  same  street  under 
the  same  law,  one  at  a  later  date  than  the  other. 

At  common  law,  priority  of  liens,  as  a  rule,  was  fixed  by 

the  time  the  liens  attached  to  the  subject-matter;  but  as  to 

statutory  liens,  a  different  rule  as  to  priority  may 

1.  be  fixed  by  the  statute  creating  them.    We  are  now 
considering    statutory    liens.      Both    improvements 

were  made  under  the  same  legislative  enactment.    Section 

six  of  the  act  of  1901,  supra  (§3623f  Burns  1901),  provides 

that  ''assessments,  as  made,  together  with  the  interest 

2.  thereon,  shall  be  a  lien  upon  the  several  lots,  tracts 
of  land  and  parcels  of  ground  to  the  same  extent  that 

taxes  are  a  lien  upon  such  property,  and  shall  be  collectible 
in  ten  equal  annual  instalments  in  the  same  way  that  taxes 
are  collected."  The  assessments  in  question  were  declared 
by  statute  to  be  a  lien  on  the  property  assessed,  **to  the 
same  extent  as  taxes  are  a  lien."  By  this  statute  the  legis- 
lature fixed  the  extent  and  rank  of  the  lien,  and  provided 
that  such  assessments  should  be  collected  by  the  same  process 
and  agencies  used  in  collecting  taxes,  and  ''that  delinquent 
instalments  shall  be  collected  in  the  same  manner  that 
delinquent  taxes  are  collected,"  or  they  may  be  collected 
in  a  foreclosure  proceeding  in  any  court  of  competent  juris- 
diction as  a  mortgage  is  foreclosed. 

Said  appellees  insist  that  the  liens  occasioned  by  the 
last  improvement  are  superior  to  those  of  the  first  im- 
provement, and  cite,  in  support  of  their  contention,  the 
case  of  Burke  v.  Lukens  (1895),  12  Ind.  App.  648,  where  it 
is  held  that  the  last  shall  be  first  and  the  first  shall  be  last 
in  the  order  of  priority.  The  statute  authorizing  the  assess- 
ments in  that  case  (Acts  1889  p.  237,  §3,  §4290  Bums  1901) 
provided  that  assessments  for  street  improvements,  and  the 
interest  accruing  thereon,  "shall  be  a  lien  upon  the  prop- 
erty 80  assessed  and  shall  remain  a  lien  until  fully  paid. 
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and  shall  have  precedence  over  all  other  liena,  excepting 
taxes." 

The  act  under  which  the  improyements  in  this  case  were 
made,  expressly  repeals  all  laws  and  parts  of  laws  in  con- 
flict therewith,  and  especially  the  act  of  1889,  supra,  so  far 
as  the  provisions  therein  applied  to  cities  not  operating 
under  special  charters.  The  city  of  Veedersburg  was  not 
operating  under  a  special  charter;  so  that  in  this  case  we 
are  to  deal  with  the  clause  ''to  the  same  extent  as  taxes  are 
a  lien,"  instead  of  the  clause  *'and  shall  have  precedence 
over  all  other  liens,  excepting  taxes,"  which  was  before  this 
court  in  the  case  of  Burke  v.  Lukens,  supra.  In  that  case 
it  is  said  that  **a  strict  construction  of  the  wording  of  the 
statute  fully  warrants  appellant's  assumption  that  the  last 
lien  of  this  kind  acquired  must  have  precedence  over  all 
other  liens  of  a  like  character.  The  theory  of  the  law  is 
that  every  improvement  of  this  character  to  the  extent  of 
the  improvement  enhances  the  value  of  the  property." 

The  wording  of  the  statute  is  not  ambiguous  nor  uncer- 
tain.   Its  language  is  not  open  to  construction,  and,  under 
all  rules  for  the  interpretation  of  statutes,  the  words 
3.    used  are  to  be  given  their  usual  and  ordinary  mean- 
ing, unless  it  clearly  appears  that  some  other  mean- 
ing was  intended.     Townsend  v.  Meneley  (1906),  37  Ind. 
App.  127;  Starr  v.  Board,  etc.   (1907),  40  Ind.  App.  7; 
Truelove  v.  City  of  Washington  (1907),  169  Ind.  291;  State 
V.  Shelton  (1906),  38  Ind.  App.  80. 

To  say  that  the  clause,  ''to  the  same  extent  as  taxes  are 

a  lien,"  clearly  indicates  a  legislative  intention  to  give  later 

street-improvement    assessment   liens   priority    over 

2.    earlier  like  assessment  liens  not  extinguished  by  a 

sale  of  the  property,  would  require  us  to  read  into 

the  statute  words  that  seem  to  us  were  advisedly  omitted  by 

the  General  Assembly. 

This  court  in  the  case  of  Burke  v.  Lukens,  supra,  on  the 
theory  that  every  improvement  of  streets,  to  the  extent  of 
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the  assessments  therefor,  enhances  the  value  of  the  property 
assessed,  read  into  the  statute  the  words  ''of  a  like  char- 
acter." Upon  a  careful  reexamination  of  that  statute,  we 
conclude  that  the  reason  given  for  the  added  words  will  not 
justify  such  a  material  addition. 

The  word  "taxes"  is  well  understood  as  a  charge  levied 
upon  the  person  or  property  for  the  purpose  of  raising  a 

general  revenue  for  the  support  of  the  government, 
4.    and  is  a  charge  to  which  an  individual  claim  on 

property  must  be  deferred;  while  the  word  "assess- 
ments," as  used  in  the  statute  under  consideration,  is  gen- 
erally understood  as  a  local  or  special  imposition  placed 
upon  property  to  pay  for  a  public  improvement,  on  the 
theory  that  such  property  thereby  derives  a  special  benefit. 
Palmer  v.  Stumph  (1868),  29  Ind.  329. 

The  statute  in  question  refers  to  street-improvement  liens 
as  a  class,  and,  in  effect,  provides  that  such  liens  shall  rank 

in  extent  or  degree  second  only  to  that  for  taxes.   It 
2.    is  silent  on  the  question  of  priority  as  between  holders 

of  such  liens.  It  is  general,  making  such  assessments 
due  in  equal  annual  instalments,  and  collectible  by  the  same 
procedure  and  through  the  same  agencies  as  taxes  are  col- 
lected. Such  assessments  are  placed  on  the  tax  duplicate 
and  charged  against  the  several  lots,  tracts  of  land  and 
parcels  of  ground,  and  in  case  of  nonpayment  when  due  are 
subject  to  the  same  penalties  as  delinquent  taxes,  and  are 
collected  in  the  same  manner  that  delinquent  taxes  are  col- 
lected. No  one  would  claim  that  in  the  sale  of  property  to 
satisfy  delinquent  taxes,  the  taxes  for  any  one  year  have 
precedence  over  the  taxes  for  any  subsequent  or  former 
year.  Had  the  city  paid  for  both  improvements  and  had 
it  been  necessary  for  the  city  to  sell  the  property  assessed 
in  order  to  recover  the  money  paid,  there  would  be  no  ques- 
tion of  priority. 

While  this  is  a  case  between  individuals  holding  statutory 
liens  of  equal  degree,  yet,  in  the  application  of  the  rule  as 
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to  priority  of  liens,  we  can  see  no  reason  for  adopting  a 
rule  different  from  that  which  would  apply  in  case  the  city 
had  paid  for  the  improvement,  and  was  seeking  to  enforce 
the  liens  in  its  favor.  It  is  only  fair  to  say  that  the  prop- 
erty benefited  is  charged  with  the  aggregate  of  all  such 
assessments,  and  the  law  looks  to  their  payment,  not  be- 
cause any  particular  person  is  entitled  to  it,  nor  because  of 
any  particular  assessment  for  any  particular  improvement. 
The  reason  for  the  rule  denying  priority  in  such  cases  is, 
that  the  property  was  assessed  upon  the  theory  of  benefits, 
and  that  every  improvement  of  this  character  enhances  the 
value  of  the  property  to  the  extent  of  such  assessment. 
Prom  this  conclusion,  it  follows  that  the  property  mentioned 
in  this  case  was  increased  in  value  to  the  extent  of  the  as- 
sessment for  both  improvements,  and  the  security  for  the 
payment  of  liens  growing  out  of  one  was  augmented  by  the 
other.  The  conclusion  reached  is  not  unfair  to  the  party 
makin<?  the  last  improvement,  as  he  was  charged  with  notice 
of  the  first  improvement  liens  outstanding  {City  of  Elkhart 
V.  Wickwire  [1889],  121  Ind.  331),  and  ought  not  to  be 
placed  in  a  better  position  than  he  would  have  been  had 
the  first  improvement  not  been  made. 

The  question  on  the  action  of  the  court  in  overruling  the 
demurrers  to  the  answer  of  Jerome  B.  Dunkle  and  others, 
and  the  separate  answer  of  Mary  F.  Nixon,  is  presented 
by  the  special  findings  of  fact  with  the  conclusions  of  law 
thereon,  and  exceptions  reserved  by  appellants. 

The  conclusions  of  law  were  to  the  effect  that  the  assess- 
ments upon  certain  described  properties  belonging  to  ap- 
pellees Jerome  B.  Dunkle  and  Mary  F.  Nixon  were  void, 
and  were  not  liens  upon  the  respective  parcels  of  land  as- 
sessed, and  that  appellants  were  not  entitled  to  a  fore- 
closure or  other  relief  against  sai*  properties. 

The  findings  show  that  the  city  of  Veedersburg,  under  an 
act  approved  March  11,  1901  (Acts  1901  p.  534,  §§3623a- 
3623h  Burns  1901),  by  its  common  council,  on  August  20, 


MAY  TERM,  1911.  203 

Brownell  Improv.  Co.  f?.  Nixon— 48  Ind.  App.  195. 

1901,  passed  a  declaratoiy  resolution,  and  took  such  other 
steps  as  were  required  under  said  act,  for  the  improvement 
of  Mill  street,  by  grading  it  between  certain  designated 
points  thereon.  Proceedings  were  had  and  notice  to  bidders 
was  given  fixing  September  23,  1901,  as  the  time,  and 
the  oflSce  of  the  clerk  as  the  place,  for  receiving  bids  for  the 
making  of  said  improvement.  At  the  time  and  place  fixed 
for  receiving  bids,  the  council  met,  and  four  bidders  sub- 
mitted bids  for  doing  the  work  set  forth  in  the  plans  and 
specifications  then  on  file  with  the  city  clerk.  The  council 
opened  and  read  all  bids,  and  took  them  under  advisement 
until  September  26,  1901,  to  which  date  said  meeting  of 
September  23  was  adjourned ;  that  before  said  adjournment 
said  council  went  into  secret  session,  and  decided  to,  and 
did,  modify  and  change  said  plans  and  specifications,  by 
excluding  the  work  of  excavating  for  sidewalks ;  that  J.  H. 
Palmer  bid  $12,995,  which  was  the  lowest  bid  received  for 
doing  the  work  required  under  the  plans  and  specifications 
before  they  were  modified ;  that  on  September  26,  pursuant 
to  adjournment,  the  council  met,  and  without  further  ad- 
vertisement or  notice  of  the  letting  of  said  work,  received 
and  accepted  a  bid  of  $11,670  from  said  Palmer  for  the 
work  required  by  the  "plans  and  specifications  so  revised 
and  changed,  and  on  this  bid  he  was  awarded  the  contract ; 
that  at  said  adjourned  meeting,  and  while  the  council  had 
said  bids  under  consideration,  Samuel  Cade,  Margaret  Dun- 
kle,  Mary  P.  Nixon,  and  other  property  owners  affected  by 
said  improvement,  were  present,  and  fiiled  written  objec- 
tions to  the  acceptance  of  any  of  said  bids,  for  the  reason 
that  they  were  too  high,  and  that  said  street  should  be  im- 
proved as  a  unit.  No  other  objections  were  made  by 
said  remonstrators.  The  contract  entered  into  between 
said  city  and  said  Palmer  was  in  all  other  respects  in  due 
form  of  law,  and  Palmer  made  said  improvements,  and 
fully  complied  with  all  the  terms  of  said  contract. 
Thereafter  such  proceedings  were  had  by  said  council,  in- 
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eluding  an  opportunity  for  a  hearing  by  all  persons  inter- 
ested regarding  the  assessment  of  their  property  for  the 
payment  of  the  improvement  so  made,  and  on  September 
5,  1902,  said  council  made,  adopted  and  confirmed  the  as- 
sessments in  suit  against  the  several  lots,  tracts  and  parcels 
of  land  benefited  by  said  improvement;  that  among  the 
several  lots,  tracts  and  parcels  of  land  benefited  by  said 
improvement  were  certain  tracts  or  parcels  of  land  belong- 
ing to  Samuel  Cade,  Margaret  Dunkle  and  Mary  P.  Nixon ; 
that  appellee  Nixon  later  became  the  owner  of  said  parcels 
of  land  owned  by  Samuel  Cade,  and  Jerome  B.  Dunkle 
thereafter  became  the  owner  of  the  lots  so  assessed  while 
owned  by  Margaret  Dunkle. 

Appellees  Nixon  and  Dunkle  first  insist  that  the  Palmer 
contract  for  the  improvement  of  Mill  street  was  void,  and 
that  the  assessments  on  their  property  to  pay  the  cost  of 
such  improvement  were  also  void,  for  the  reason  that  after 
the  plans  and  specifications  were  changed  no  notice  was 
given  inviting  proposals  for  doing  the  work,  and  that  the 
council  did  not  acquire  jurisdiction  over  the  subject-matter 
and  of  the  person. 

The  assessments  were  the  basis  of  this  suit  {Lewis  v. 

5.  Albertson  [1899],  23  Ind.  App-.  147),  and  the  defense 
is  a  collateral  attack  on  the  judgment  of  the  council 

making  them  {Zom  v.  Warren-Scharf,  etc.,  Pav.  Co.  [1908], 
42  Ind.  App.  213). 

Municipalities  are  by  statute  authorized  to  burden  private 

property  with  the  cost  of  street  improvements,  but  their 

authority  so  to  do  depends  upon  a  compliance  with 

6.  the  statute  through  which  they  derive  such  power. 
The  application  of  this  power  necessarily  affects  in- 
dividual rights,  and  in  such  cases  the  manner  of  obtaining 
jurisdiction  being  by  statute  prescribed,  and  intended  for 
the  protection  of  the  property  owner,  is  mandatory,  and 
must  be  substantially  pursued.  Brown  v.  Central  BermudBz 
Co.  (1904),  162  Ind.  452;  Qarrigus  v.  Board,  etc.  (1872), 
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39  Ind.  66;  McCormack  v.  Terre  Haute,  etc.,  R.  Co.  (1857), 
9  Ind.  283;  City  of  Madison  v.  Smith  (1882),  83  Ind.  502. 
The  question  being  one  challenging  the  power  of  the  com- 
mon council  to  make  the  assessments,  we  look  to  the  pro- 
ceedings had  by  that  body  to  determine  whether  each 

7.  step  essentially  jurisdictional  was  taken.    For  if  the 
council  has  failed  to  comply  with  some  mandatory 

provision  of  the  statute  amounting  to  a  condition  precedent 
to  its  power  to  make  the  assessment  in  question,  and  it  so 
appears  upon  the  face  of  its  proceedings,  this  question  may 
be  raised  by  a  collateral  attack.  Edwards  v.  Cooper  (1907), 
168  Ind.  54;  Hibben  v.  Smith  (1902),  158  Ind.  206;  Brown 
V.  Central  Bermudez  Co.,  supra;  Zorn  v.  WarrenScharf, 
etc.,  Pav.  Co.,  supra.  • 

It  is  claimed,  and  the  findings  show,  that  the  name  of 

Cade  did  not  appear  in  the  notice  given  by  the  city  clerk 

of  the  meeting  of  the  city  commissioners,  as  a  person 

8.  whose  property  had  been  reported  as  benefited  or 
damaged  by  said  improvement,  as  provided  in  §3 

of  the  act  of  1901,  supra  (§3623c  Burns  1901),  and  for  this 
reason  it  is  argued  that  the  council  failed  to  obtain  juris- 
diction over  the  person  of  Cade.  We  cannot  agree  with 
this  contention,  for  the  reason  that  the  purpose  of  a  notice 
is  to  give  all  persons  affected  an  opportunity  for  a  day  in 
court,  before  final  action  on  the  assessments.  The  findings 
show  that  notice  by  publication  was  given,  as  provided  in 
§4  of  the  act  of  1901,  supra  (§3623d  Burns  1901),  setting 
forth  the  location  and  terminal  points  of  such  improvement, 
the  date  of  filing  the  commissioner's  report,  and  reciting 
the  time  and  place  at  which  council  would  meet  for  the  pur- 
pose of  confirming  or  modifying  the  assessments  made  by 
the  commissioners,  and  inviting  all  persons  interested  to 
appear.  The  assessment  roll,  as  reported  to  the  council, 
contained  the  name  of  Cade  and  a  description  of  his  prop- 
erty which  was  proposed  to  be  assessed.  The  report  of  the 
commissioners  being  advisory,  only,  the  whole  question  of 
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benefits  and  the  assessments  was  open  for  consideration  by 
the  council.  .  It  cannot  be  said  that  there  was  no  notice,  nor 
that  there  was  no  attempt  to  follow  the  statute.  This  being 
true,  under  the  decided  cases  in  this  State  we  are  compelled 
to  hold  that  the  omission  of  the  name  of  Cade  in  the  par- 
ticular notice  mentioned  can  amount  to  no  more  than  an 
irregularity,  and  that  the  last  notice  was  sufficient  to  give 
the  council  jurisdiction  of  the  person  of  each  landowner. 
Brown  v.  Central  Bermudez  Co,,  supra;  Voris  v.  Pittsburg 
Plate  Glass  Co.  (1904),  163  Ind.  599;  Barber  Asphalt  Pav. 
Co.  V.  Edgerton  (1890),  125  Ind.  455;  Oarvin  v.  Daxissman 
(1888),  114  Ind.  429;  Leeds  v.  Defrees  (1901),  157  Ind. 
392;  Pittsburgh,  etc.,  R.  Co.  v.  Taber  (1907),  168  Ind.  419; 
Hughes  v.  Parker  (1897),  148  Ind.  692. 

Having  determined  that  the  council  had  jurisdiction  of 
the  person,  we  now  inquire  as  to  whether  it  had  jurisdic- 
tion over  the  subject-matter.     It  must  be  kept  in 
9.    mind  that  the  common  council  of  the  city  of  Veeders- 
burg  had  exclusive  original  jurisdiction  respecting 
street  improvements,  and  in  the  exercise  of  that  authority 
acted  in  a  business  or  administrative  character  until  notice 
was  given  and  the  property  owners  brought  in  for  the  final 
adjustment  of  the  assessments  reported  by  the  city  com- 
missioners, then  it  exercised  what  has  been  termed  a  quasi- 
judicial  power.    Shank  v.  Smith  (1901),  157  Ind.  401,  55 
L.  R.  A.  564. 

The  asserted  jurisdictional  defect  is  the  absence  of  notice 
inviting  proposals  for  the  work.     The  findings  show  that 
the  common  council  gave  notice  to  bidders,  and  fixed 
10.    September  23  as  the  time,  and  the  oflSce  of  the  city 
clerk  as  the  place,  for  receiving  bids.    At  the  time 
and  place  aforesaid  the  common  council  met,  and  four  bid- 
ders, and  no  more,  submitted  bids  upon  plans  and  speciiT- 
cations  then  on  file  with  the  city  clerk.     The  facts  show 
that  a  notice  was  given,  as  required  by  law,  but  it  is  found 
that  the  plans  and  specifications  were  changed  after  the 
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bids  were  received,  and  that  no  notice  was  giv^n  for  bids 
for  the  work  designated  in  the  plans  and  specifications  as 
changed,  and  for  that  reason  the  whole  proceedings  were  de- 
clared void. 

Section  one  of  the  act  of  1901,  supra  (§3623a  Burns  1901) , 
under  which  the  improvement  was  made,  provides  that 
*'when  the  common  council  of  any  city,  not  operating  under 
a  special  charter,  desires  to  make  any  street,  alley  or  sewer 
improvement,  it  shall  order  the  same  by  the  adoption  of  a 
resolution  declaring  such  improvement  to  be  necessary  and 
stating  the  kind,  size,  location  and  terminal  points  thereof 
and  fixing  a  date  upon  which  bids  will  be  received  for  the 
construction  of  said  improvement."  '  It  is  true,  as  claimed 
by  counsel,  that  the  notice  to  bidders  required  by  this  sec- 
tion is  a  provision  for  the  benefit  of  the  property  owners, 
and  a  condition  precedent  to  the  right  of  the  common  coun- 
cil to  let  the  contract.  Ross  v.  Stackhouse  (1888),  114  Ind. 
200 ;  Zorn  v.  Warren-Scharf,  etc.,  Pav.  Co,,  supra.  As  said 
in  the  case  of  Ross  v.  Stackhouse,  supra:  ** Where  it  affirm- 
atively appears  that  the  jurisdictional  steps  have  been  taken, 
upon  which  the  power  of  the  common  council  to  contract 
depends,  a  contractor  may  rely  upon  the  record,  even 
though  the  jurisdictional  facts  may  appear  imperfect  and 
irregular.  After  he  has  entered  upon  the  work  and  ex- 
pended money  and  labor  for  the  benefit  of  the  property 
owner,  the  latter  will  not  be  permitted  to  impair  or  break 
down  the  jurisdiction  upon  which  the  contractor  may  have 
relied,  by  bringing  forward  merely  incidental  matters,  or 
by  proof  of  extraneous  facts,  unless  fraud  or  collusion  be 
shown.** 

At  this  point  it  may  be  well  to  state  that  no  fraud  or  bad 
faith  on  the  part  of  any  one  respecting  any  of  the  proceed- 
ings is  found  or  claimed.    The  admitted  notice  was 

11.   clearly  sufficient,  in  that  respect,  to  give  the  council 

jurisdiction,  and  once  acquired  it  will  be  presumed 

to  continue,  unless,  upon  the  face  of  proceedings  of  that 
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body,  it  appears  to  have  been  lost.    It  will  be  observed  that 
the  statute  under  which  this  improvement  was  made 

12.  does  not  require  plans  and  specifications,  other  than 
as  stated  in  the  declaratory  resolution.  The  resolution 

in  this  case  conformed  to  the  statute,  by  stating  the 
kind,  size,  location  and  terminal  points  of  the  proposed  im- 
provement. The  notice  to  bidders  referred  to  plans  and 
specifications  on  file  with  the  city  clerk  for  a  description  of 
the  work  to  be  let.  It  is  not  found,  as  a  fact,  that  the  plans 
and  specifications  referred  to  in  the  notice  were  a  part  oE 
the  declaratory  resolution,  and  we  are  not  at  liberty  to  aid 
a  special  finding  by  any  inference  or  intendment.  HUl  v. 
Swihart  (1897),  148  Ind.  319;  Oreen  v.  McOrew  (1905), 
35  Ind.  App.  104,  111  Am.  St.  149.  The  work  to  be  let  and 
the  basis  for  bidding  were  designated  in  the  declaratory 
resolution.  Plans  and  specifications  on  file  with  the  city 
clerk,  not  in  accord  with  the  kind,  size,  location  and  ter- 
minal points  of  the  improvement  declared  to  be  necessary, 
are  not  controlling,  and  do  not  furnish  a  proper  basis  for 
bidding.  The  resolution  was  adopted,  and  a  certain  desig- 
nated improvement  declared  to  be  necessary  by  a  vote  of 
at  least  two-thirds  of  the  members  of  the  common  council. 
The  findings  show  that  the  common  council,  while  in  secret 
session,  changed  the  plans  and  specifications,  but  there  is 
no  finding  that  the  improvement  described  in  the  original 
resolution  was  in  any  manner  changed.  If  the  bidders  were 
deceived  by  the  notice,  and  bid  on  work  not  contemplated 
by  the  declaratory  resolution,  this  fact  alone  would  not 
necessarily  render  the  proceedings  of  the  common  council 
void  for  want  of  jurisdiction. 

In  addition  to  the  foregoing  statement  of  facts,  the  find- 
ings show  that  from  the  time  Palmer  began  said  work,  and 
from  day  to  day  until  it  was  completed,  he  employed 

13.  about  the  work  from  eight  to  ten  teams  and  a  large 
number  of  men,  and  expended  a  large  sum  of  money 

and  mueb  time  in  making  said  improvement;  that  daring 
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• 

all  the  time  said  work  was  being  done,  appellees  Nixon  and 
Dunkle  knew  that  said  contractor  was  making  said  improve- 
ment, and  was  expending  large  sums  of  money  in  doing 
said  work,  and  at  no  time  did  they  object  to  the  contractor's 
doing  his  work.  In  view  of  these  facts,  another  principle 
of  law,  announced  by  the  court  in  the  case  of  Ross  v.  Stack- 
house,  stipra,  is  especially  applicable.  In  that  case  it  is 
said :  '  *  Regardless  of  the  statute,  however,  it  must  be  con- 
sidered as  settled  by  the  decisions,  and  upon  established  prin- 
ciples, that  where  it  appears,  in  a  proceeding  of  this  char- 
acter, that  an  attempt  was  made  to  give  notice,  and  that 
some  notice  was  given,  which  the  body  charged  with  the 
duty  of  acting  adjudged  to  be  sufficient,  a  party  whose 
property  is  to  be  benefited  by  the  improvement  cannot 
quietly  stand  by  and  receive  the  benefit  and  then  question 
the  regularity  of  the  proceedings." 

The  parties  who  now  challenge  the  validity  of  the  Palmer 
contract  were  before  the  council  at  the  time  the  bids  were 
considered  and  the  contract  was  let.  One  of  the  objec- 
tions urged  by  them  against  the  letting  of  the  -contract  was 
that  the  bids  were  too  high.  Palmer  reduced  his  bid,  and 
it  does  not  appear  that  any  objection  was  offered  by  either 
of  the  parties  to  this  last  bid.  There  was  no  claim  as  to  the 
invalidity  of  the  proceedings  or  that  the  bid  was  too  high, 
or  that  the  improvement  contracted  for  was  different  from 
that  called  for  by  the  original  resolution.  We  cannot  say 
from  the  findings  that  the  proceedings  of  the  common  coun- 
cil, upon  their  face,  show  an  entire  omission  of  any  statu- 
tory step  essentially  jurisdictional,  or  that  the  jurisdiction 
acquired  by  that  body  was  thereafter  lost. 

Other  questions  are  presented,  but  we  shall  not  consider 
-them,  as  the  judgment,  for  the  reasons  stated,  must  be  re- 
versed. We  believe  that  justice  will  be  best  subserved  by 
granting  a  new  trial.  It  is  therefore  ordered  that  the  judg- 
ment be  reversed,  and  that  appellant  be  granted  a  new  trial. 

Rabb,  J.,  did  not  participate, 
Vol.  48—14 
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On  Petition  for  Rehearing. 

Myers,  J. — On  petition  for  a  rehearing,  appellees  seem 
to  think  that  our  opinion  on  the  question  of  priority  of 
liens  should  state  whether  it  is  based  on  the  facts 
2.    averred  in  the  answer  of  Patton  and  others,  second 
improvement  lienholders,  or  upon  the  facts  as  found 
by  the  court.    At  our  former  consideration  of  this  case  we 
took  the  facts  in  the  answer  as  admitted.     The  complaint 
contained  the  usual  allegations  of  fact  in  such  cases.     It 
alleged  that  these  defendants  held  liens  against  said  real 
estate  inferior  to  the  liens  of  plaintiffs,  and  called  upon  the 
defendants  to  answer  as  to  any  interest  or  liens  claimed  by 
them  against  the  real  estate  described  in  the  complaint.    The 
answer  brought  before  the  court  all  of  the  proceedings  of 
the  second  improvement,  beginning  with  the  declaratory 
resolution  passed  by  the  conmion  council,  and  each  step 
thereafter,  including  the  issue  of  the  bonds  to  the  con- 
tractors, and  their  subsequent  assignment;  to  these  defend- 
ants, whereby  they  claimed  to  hold  liens  superior  to  the 
liens  of  the  first  improvement.     Conceding  that  appellants, 
hy  their  action  in  withdrawing  their  reply  to  the  answer, 
admitted  all  the  facts  averred  in  said  answer,  such  ac- 
tion would  not  authorize  the  court  to  measure  such  facts 
])y  any  other  rule  of  law  than  that  applicable  to   facts 
pleaded  as  a  defense  to  plaintiff's  claim   of  superiority. 
Facts  confessed  can  have  no  more  force  than  facts  estab- 
lished in  any  other  manner.    If  they  failed  to  show  superi- 
ority, and  instead  showed  liens  of  equal  rank  with  those 
sought  to  be  enforced,  then  the  court  should  have  made 
such  order  in  the  premises  as  the  facts  under  the  law  au- 
thorized.   The  case  was  one  of  equitable  cognizance, 
14.   and  as  such  the  court  was  not  without  authority  to 
make  such  order  in  the  premises  as  justice  and  right 
between  the  parties  seemed  to  warrant. 
Again  it  is  insisted  that  a  part  of  the  property  now  owned 
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by  Nixon  was,  at  the  time  the  improvement  was  made, 
owned  by  Samnel  Cade,  and  although  Mrs.  Nixon 

15.  may  have  known  that  the  improvement  was  being 
made,  her  knowledge  would  have  no  binding  force 
on  the  then  owner  of  the  property.  This  is  all  true,  and 
while  it  must  be  admitted  that  the  court  did  not  find  in  so 
many  words  that  Cade  knew  the  work  was  being  done,  yet 
it  was  found  that  he  was  present  at  the  time  the  common 
council  awarded  the  contract  to  Palmer,  that  Mrs.  Nixon, 
his  daughter,  resided  on  a  lot  belonging  to  Cade,  which 
abutted  on  the  improved  portion  of  the  street,  at  the  time 
the  improvement  was  being  made,  and  that,  while  a  large 
number  of  men  and  teams  were  at  work  making  said  im- 
provement, he  visited  his  daughter  from  one  to  three  times 
a  week.  From  such  facts  but  one  conclusion  must  follow, 
and  that  is,  that  Cade  knew  the  improvement  was  being 
made.  It  is  found  as  a  fact  that  he  at  no  time  notified  the 
contractor  that  he  objected  to  the  making  of  the  improve- 
ment, or  that  he  would  contest  any  assessment  made  against 
him  on  account  thereof,  or  that  the  contract  was  illegal ;  nor 
does  it  appear  that  he  at  any  time  challenged  the  validity 
of  the  proceedings  in  the  common  council.  At  our  former 
consideration  of  this  case,  we  concluded  that  the  common 
council  had  jurisdiction  of  the  person  of  Cade  at  the  time 
the  assessments  sued  on  were  made. 

Counsel,  in  support  of  their  petition  for  a  rehearing,  have 
discussed  other  questions,  which  were  considered  and  de- 
cided at  the  former  hearing  of  this  case,  and  with  the  de- 
cision of  those  questions  we  are  still  satisfied. 

The  petition  for  a  rehearing  is  overraled. 


Lucas  v.  Rhodes. 

[No.  6,d34.    Filed  April  27, 1911.    Rehearing  denied  June  28,  1911.] 

1.  Easements. — Rights  of  Way, — Creation  of, — Presumptions, — 
A  way  Is  an  incorporeal  hereditament  and  consists  in  a  right  to 
pass  over  the  land  of  another ;  and  it  may  arise  from  grant,  pre- 
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scrlption  or  necessity,  and  is  either  in  gross — ^attached  to,  and 
dying  with,  the  person  using  it — or  appurtenant — annexed  to  and 
passing  with  a  conveyance  of  the  land — the  disputable  presump- 
tion being  that  it  is  appurtenant    p.  217. 

2.  Easements. — Rights  of  Way. — Appurtenant. — Evidence. — Evi- 
dence that  the  former  owner  of  plaintiff's  land  had  access  over  his 
own  land  to  a  highway  on  the  east  side  thereof,  that  he  owned 
another  farm  lying  southwest  from  the  i)laintiff's  farm,  and  sep- 
arated therefrom  by  another  farm  over  which  lie  passed  to  reach 
the  latter  farm,  and  that  such  route  was  much  nearer  than  any 
other,  justifies  a  finding  that  any  easement  acquired  therein  by 
prescription  was  appurtenant  and  not  in  gross,    p.  218. 

3.  Easements. — Prescription. — Elements. — To  create  an  easement 
by  prescription  in  a  right  of  way  the  use  of  the  way  must  bo 
adverse,  under  a  claim  of  right,  exclusive,  continuous,  uninter- 
rupted and  with  the  owner's  Itnowledge  and  acquiescence,    p.  219. 

4.  Easements. — Rights  of  Way. — Permissive  Use. — Presumptions. 
— The  fact  that  an  owner  himself  used  a  way  left  open  across  Ills 
farm,  that  an  adjoining  proprietor  also  used  it,  by  virtue  of  an 
agreement  that  he  should  assist  in  keeping  it  in  repair  and  in 
maintaining  gates  along  the  way,  raises  a  disputable  presumption 
tliat  the  adjoining  proprietor's  use  was  permissive,    p.  210. 

5.  Easements. — Prescription. — Question  for  Jury. — ^Whether  a 
right  of  way  was  obtained  by  prescription  is  ordinarily  a  question 
of  fact  for  the  jury.    p.  220. 

6.  Appeal. — Weighing  Evidence. — The  Appellate  Court  will  not 
weigh  conflicting  evidence,    p.  220. 

7.  Trial. — Instructions. — How  Considered. — ^Where  the  instruc- 
tions as  a  whole  fairly  state  the  law  to  the  jury  no  prejudice  Is 
shown,    p.  221. 

8.  TRIA.L. — Instructions. — Incorrect. — Incorrect  Instructions  should 
be  refused,    p.  221. 

9.  TBLA.L. — Instructions. — Duplication. — Instructions  requested  that 
are  covered  by  those  given  should  be  refused,    p.  221. 

10.  Tbial. — Verdict. — Interrogatories. — Answers  to  the  interroga- 
tories to  the  jury  control  the  general  verdict  only  where  they  are 
irreconcilable  therewith  under  any  evidence  supposable  within 
the  issues,    p.  221. 

11.  Easements. — Prescription. — Descent. — Easements  appurtenant 
in  a  right  of  way  pass  with  the  land  to  the  owner's  heirs,    p.  222. 

12.  Easements. — Descent. — Partition. — Deeds. — Easements  appur- 
tenant pass  by  descent  with  the  land ;  and  where  quitclaim  deeds 
are  made  by  the  heirs  in  partitioning  such  land,  the  heirs  hold 
title  by  descent  and  not  by  virtue  of  such  deeds,    p.  223. 

13.  Easements. — Omissions. — Partition. — Deeds. — Where  two  heirs 
make  quit-claim  deeds  dividing  their  father's  land,  the  fact  that 
they  mentioned  certain  easements  therein,  but  failed  to  mention 
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an  alleged  easement  over  a  neighbor*s  land,  does  not  import  tbe 
exclusion  of  the  latter  easement;  but  such  easement  passed  as 
appurtenant  to  the  inherited  land.    p.  224. 

Prom  Fountain  Circuit  Court;  /.  E,  Schoonover,  Judge. 

Suit  by  Mary  A.  Rhodes  against  John  H.  Lucas.  From 
a  decree  for  plaintiff,  defendant  appeals.    Affirmed. 

O.  B.  Batcliff,  for  appellant.  ^ 

V.  E,  Livengood  and  Fry  Bryant,  for  appellee. 

HoTTEL,  J. — This  suit  was  brought  by  appellee  against 
appellant  to  quiet  title  in  her  to  a  right  of  way  through 
appellant's  land.  The  complaint  is  in  one  paragraph.  The 
cause  was  put  at  issue  by  a  general  denial,  there  was  a  trial 
by  jury,  a  general  verdict  for  appellee,  answers  to  inter- 
rogatories filed  therewith,  and  a  judgment  on  the  verdict 
in  favor  of  appellee,  from  which  appellant  took  this  appeal. 

The  errors  assigned  and  relied  on  by  appellant  for  re- 
versal call  in  question  the  ruling  of  the  court  on  the  motion 
for  a  new  trial,  and  the  motion  for  judgment  in  appellant's 
favor  upon  the  answers  to  interrogatories. 

The  facts  in  this  case  about  which  there  is  no  dispute 
are,  in  substance,  as  follows:  For  fifty  years  or  more  ap- 
pellee's father,  John  Rhodes,  Sr.,  deceased,  and  Perry  Tim- 
mons  owned  adjoining  tracts  of  land  in  Fountain  county, 
Indiana,  located  between  two  roads,  running  parallel  north 
and  south,  and  about  one  and  one-fourth  miles  apart,  the 
road  on  the  east  being  known  as  the  ''Terre  Haute  road" 
and  the  road  on  the  west,  the  ''river  road."  The  Rhodes 
tract  was  the  closer  to  the  Terre  Haute  road,  and,  in  fact, 
contained  and  embraced  a  strip  of  ground  of  one  acre,  used 
for  road  purposes,  which  extended  out  to  said  Terre  Haute 
road,  thereby  giving  to  said  Rhodes  a  direct  outlet  and 
passageway  over  his  own  land  to  said  Terre  Haute  road. 
It  appears  also  from  the  evidence  that  the  way  as  used  by 
said  Rhodes  to  get  from  his  premises  to  said  Terre  Haute 
road  was  a  continuation  of  the  way  in  question.  Said  Tim- 
mons  tract  adjoined  said  Rhodes  tract  on  the  west  and 
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south,  and  extended  west  to  said  river  road.  On  the  south- 
east forty  of  said  Timmons  tract,  being  the  forty  that  appel- 
lant now  owns  and  over  which  the  easement  in  question 
passes,  there  was  a  residence  near  said  easement,  which  the 
tenants  and  renters  of  said  Timmons  occupied  and  used. 
Perry  Timmons  continued  the  owner  of  said  forty-acre  tract 
untiffll892,  when  he  sold  it  to  his  son,  John,  and  said  John 
held  and  owned  it  until  August,  1896,  when  he  sold  it  to  ap- 
pellant. Said  Timmons  and  son  and  appellant,  and  their 
tenants  and  employes,  each  and  all  during  said  ownership 
and  occupancy  of  said  tract  used  said  right  of  way  now 
claimed  by  appellee,  that  being  the  only  way  they  had  to 
get  to  the  river  road,  until  the  appellant  bought  another  tract 
of  land,  built  on  it,  and  abandoned  and  tore  down  said  resi- 
dence. Said  John  Bhodes,  deceased,  during  his  life  also 
owned  a  river-bottom  farm,  which  was  southwest  of  and  sep- 
arated from  his  upland  farm,  and  lay  part  on  each  side  of 
said  river  road.  In  March,  1904,  John  Khodes,  Sr.,  died 
intestate,  and  in  April,  1904,  his  children  and  heirs  agreed 
upon  a  partition  and  division  of  his  real  estate,  and  made 
quitclaim  deeds  to  one  another  for  their  respective  shares 
therein.  In  this  division  appellee  got  the  northeast  fifty 
acres  with  the  old  home  on  it,  and  the  one-acre  strip  leading 
out  to  the  Terre  Haute  road,  and  her  brother  John  got  a 
105.33-acre  tract  lying  between  and  entirely  separating  the 
lands  of  appellee  and  appellant,  and  being  one  of  the  tracts 
over  which  said  right  of  way  passes.  In  making  their  quit- 
claim deeds  to  one  another  for  their  said  respective  shares  of 
said  real  estate,  said  John  Bhodes,  in  his  deed,  provided  for  a 
right  of  way  over  appellee's  tract  to  the  Terre  Haute  road, 
and  appellee's  deed  recognized  this  right  of  way  and  was 
made  subject  thereto,  and  appellee  in  her  deed  provided  for 
the  right  to  use  a  spring  on  the  tract  conveyed  to  her  brother 
John,  and  John's  deed  was  also  made  subject  to  such  use,  but 
no  provision  or  mention  of  the  right  of  way  in  question  was 
made  in  either  of  said  deeds.    The  right  of  way  in  question 
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had  been  used  by  appellee  and  her  predecessor  in  title,  John 
Rhodes,  Sr.,  deceased,  prior  to  the  bringing  of  her  suit  herein, 
for  a  period  of  about  sixty  years,  for  purposes  of  travel  in 
any  and  all  kinds  of  vehicles  used  by  them  in  going  to  and 
from  said  residence  on  said  upland  farm  to  said  river  road, 
and  especially  by  decedent  Rhodes  in  going  to  and  from  his 
said  residence  and  upland  farm  to  his  said  river-bottom  farm. 
We  append  a  plat  of  the  several  tracts  of  land  over  which 


the  way  passes,  showing  the  location  of  the  road  with  refer- 
ence thereto. 

In  his  argument,  appellant  first  discusses  the  sufficiency 
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of  the  evidence  to  sustain  the  verdict,  and  insists  that  ap- 
pellee, in  her  complaint,  proceeds  upon  the  theory  that  she 
has  a  prescriptive  right  to  the  way  in  question  appurtenant 
to  the  land,  and  that  she  must  recover  on  this  theory,  or  not 
at  all. 

Appellee,  on  the  other  hand,  insists  that  the  general  alle- 
gations of  the  complaint  *'are  comprehensive  enough  to  in- 
clude the  right  of  way  derived  by  any  of  the  well-recognized 
means — by  grant,  prescription  or  necessity" — and  cites  as 
supporting  this  position  the  cases  of  Mitchell  v.  Bain  (1895), 
142  Ind.  604,  Steel  v.  Origsby  (1881),  79  Ind.  184,  186,  and 
others.  These  cases  lend  support  to  appellee's  position,  and 
this  theory  seems  to  have  been  adopted  by  the  court  below 
and  the  parties  in  the  trial  of  the  cause,  judging  by  the 
evidence,  the  answers  to  the  interrogatories,  and  the  judg- 
ment rendered  in  the  case,  as  disclosed  by  the  record;  but 
under  our  view  of  the  evidence  in  this  case,  as  hereinafter 
expressed,  it  is  not  important  whether  the  complaint  be 
given  the  comprehensive  scope  claimed  by  appellee,  or  re- 
stricted and  limited,  as  insisted  upon  by  appellant.  Our 
ultimate  conclusion  is  the  same  in  either  event. 

The  first  ground  of  the  motion  for  a  new  trial  is  predicated 
on  the  insufficiency  of  the  evidence  to  sustain  the  verdict. 
As  reasons  for  urging  this  ground  of  the  motion,  counsel 
insist  (1)  that  the  evidence  shows  that  appellee  and  her 
predecessors  in  title  have  at  all  times  had  over  their  own 
land  a  good  way  out  to  said  Terre  Haute  road ;  that  the 
right  of  way  in  question  has  at  no  time  been  essential  to 
the  use  and  enjoyment  of  appellee's  tract  of  land,  and  that 
therefore  no  easement  appurtenant  to  said  real  estate  could 
be  created  by  prescription,  but  that  whatever  easement,  if 
any,  was  created  by  such  use  was  in  gross,  and  died  with 
the  person  so  using  the  way  for  the  required  length  of  time ; 
(2)  that  the  evidence  shows  that  the  right  of  way  in  ques- 
tion up  to  the  time  of  the  removal  of  the  residence  on  appel- 
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lant's  forty-acre  tract,  was  and  always  had  been  neces- 
sary to  the  use  and  enjoyment  of  appellant's  said  tract, 
and  that  in  such  a  case  the  use  of  said  way  by  appellee 
and  her  predecessors  in  title  **did  not  necessarily  import  ad- 
verse user  under  a  claim  of  right,  but,  under  such  circum- 
stances, such  use  may  be  inferred  to  be  with  the  consent 
and  permission  of  the  owner  of  the  servient  estate; "(3)  that 
the  undisputed  evidence  shows  that  the  use  of  the  way  in 
question  **  began  about  sixty  years  ago,  in  the  intimate  re- 
lations of  two  adjoining  landowners  over  and  across  their  ad- 
joining farms,    *    *    •    for  mutual  accommodation,  and  that 
such  use  was  inconsistent  with  the  adverse  use  under  a  claim 
of  right  necessary  under  the  law  to  create  title  by  prescrip- 
tion;" (4)  that  the  undisputed  evidence  shows  that  in  the 
beginning  of  the  use  of  the  way  in  question  there  was  an 
agreement  between  John  Rhodes,  Sr.,  deceased,  and  appel- 
lant's  remote    grantor,    Perry    Timmons,    **  whereby   said 
Rhodes  was  to  keep  up  a  part  of  the  gates  and  the  road  for 
the  privilege  of  going  along  said  way  in  question,"  and  that 
the  use  of  said  way  began  and  continued  *'in  not  only  a 
spirit  of  mutual  accommodation,  but  also  a  spirit  of  mutual 
remuneration,"  and  that  such  use  under  said  agreement  was 
permissive  only,  and  never  intended  by  either  of  the  parties 
to  said  agreement  to  be  "perpetual,"  and  to  constitute  an 
*' unqualified  right." 

The   law  applicable  to  and  controlling  upon  the  first 
ground,  urged  by  appellant  against  the  suflSciency  of  the 

evidence,  as  laid  down  by  the  Supreme  Court,  is  as 
1.    follows:     *'A  way  is  an  incorporeal  hereditament, 

and  consists  in  the  right  of  passing  over  another's 
ground.  It  may  arise  from  grant,  prescription  or  necessity, 
and  is  either  in  gross,  that  is,  attached  to  the  person  using  it, 
or  appurtenant,  or  annexed  to  and  passing  with  a  convey- 
ance of  the  estate,  6tr#  it  is  never  presumed  to  be  in  gross 
when  it  can  he  fairly  construed  to  he  appurtenant  to  the 
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land.''  (Our  italics.)  Sanxay  v.  Hunger  (1873),  42  Ind. 
44,  48.  See,  also,  Washburn,  Easements  (4th  ed.)  p.  257; 
2  Blackstone's  Comm.  *35,  notes  by  Cooley. 

' '  Private  ways  are  either  appendant  or  in  gross.  Ways  ap- 
pendant are  incident  to  an  estate;  they  inhere  in  the  land, 
concern  the  premises,  pertain  to  its  enjoyment  and  pass 
with  the  land.  Ways  in  gross  attach  to  and  vest  the  right 
in  the  person  to  whom  granted.  Alley  v.  Carleton  [1867] ,  29 
Tex.  74,  94  Am.  Dec.  260;  Davidson  v.  Nicholson  [1877],  59 
Ind.  411;  Moore  v.  Crose  [1873],  43  Ind.  30;  Sanxay  v.  Hun- 
ger [1873],  42  Ind.  44;  Fankboner  v.  Corder  (1891),  127 
Ind.  164;  Harding  v.  Cowgar  (1891),  127  Ind.  245.  Ways 
in  gross  cannot  be  assigned  or  granted  to  another."  Hoosier 
Stone  Co.  v.  Malott  (1891),  130  Ind.  21. 

What  appellant  says,  with  reference  to  the  disclosure  by 
the  evidence  that  appellee  and  her  predecessor  in  title  had  a 

way  over  their  own  land  to  the  Terre  Haute  road,  is 
2.    true.    This  fact  might  preclude  the  existence  of  the 

way  in  question  by  necessity,  but  we  do  not  under- 
stand that  such  fact  necessarily  prevents  the  way  in  question 
from  being  appurtenant  to  appellee's  land.  There  is  evi- 
dence that  shows  also  that  the  private  way  in  question  was 
the  only  direct  road  from  the  residence  and  upland  farm 
of  John  Rhodes,  Sr.,  to  the  river  road  and  his  bottom  farm ; 
that  the  distance  to  such  river  road  and  bottom  farm  from 
said  upland  farm,  and  the  residence  thereon,  by  such  direct 
way  was  about  two  miles  shorter,  and  less  than  half  the  dis- 
tance by  said  Terre  Haute  road;  that  the  way  in  question 
connected  said  upland  farm  with  said  river  road,  having 
one  of  its  termini  on  said  upland  farm  and  the  other  at  said 
river  road,  and  also  connected  by  direct  route  said  river 
farm  with  said  upland  farm.  This  evidence  tended  to  show 
that  the  way  in  question  was  incident  to  appellee's  land,  and 
pertained  to  its  enjoyment  within  the  meaning  of  the  au- 
thorities, heretofore  cited,  and  therefore  warranted  the  jury 
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in  finding  that  any  easement  acquired  therein  by  prescrip- 
tion was  appurtenant  to  the  land,  and  not  in  gross. 

Beasons  two,  three  and  four,  urged  by  appellant  against 
the  sufficiency  of  the  evidence,  in  effect  challenge  its  suffi- 
ciency to  show  an  adverse  user  of  the  way  in  question 

3.  under  a  claim  of  right.    The  rule  of  law  upon  the  sub- 
ject of  what  constitutes  an  easement  by  prescription 

is  that  to  create  an  easement  by  prescription  the  use 
thereof  must  be  adverse  under  a  claim  of  right,  exclusive, 
continuous  and  uninterrupted,  besides  being  with  the  knowl- 
edge and  acquiescence  of  the  owner  of  the  estate  over  which 
the  easement  is  claimed.  Davis  v.  Cleveland,  etc.,  R.  Co, 
(1894),  140  Ind.  468,  470;  Nowlin  v.  Whipple  (1889),  120 
Ind.  596,  598,  6  L.  R.  A.  159;  Bennert  v.  Shirk  (1904),  163 
Ind.  542 ;  Fankboner  v.  Corder,  supra. 

It  is  true,  as  appellant  insists,  that  the  undisputed  facts 

show  that  the  way  in  question  during  all  its  use  by  John 

Rhodes,  Sr.,  appellee's  predecessor  in  title,  up  to  the 

4.  year  1899,  was  also  used  by  appellant  and  his  pred- 
ecessors in  title,  and  that  such  way  was  kept  open  by 

appellant  and  his  predecessors,  for  their  own  benefit,  and 
we  think  that  counsel  are  correct  in  their  statement  that  in 
such  case,  under  the  law,  the  use  of  such  way  by  John 
Rhodes,  Sr.,  was  not  necessarily  adverse,  but  was  entirely 
consistent  with  the  use  of  appellant  and  his  predecessors, 
and  that  the  natural  inference  would  be  that  such  use  by 
said  Rhodes  was  permissive  only.  We  submit,  however, 
that  such  inference  may  be  overcome  by  other  evidence  in 
the  case. 

It  is  also  true  that  there  was  considerable  evidence  tend- 
ing to  show  that  the  use  of  the  way  in  question  by  John 
Rhodes,  Sr.,  grew  out  of  the  friendly  relations  existing  be- 
tween him  and  his  neighbors,  appellant's  predecessors  in 
title,  and  that  there  was  in  the  beginning  of  the  use  some 
agreement  between  said  Rhodes,  and  said  Timmons,  both 
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deceased,  by  which  said  Rhodes  was  permitted  to  iise  the 
way  in  question,  upon  condition  that  he  would  assist  in 
keeping  it  in  repair,  and  in  maintaining  gates  along  said 
way.  This  evidence  also  indicated,  as  counsel  insist,  a  per- 
missive use  only  of  the  way,  and  was  inconsistent  with  the 
adverse  use  contemplated  by  the  law,  and  no  matter  how 
long  continued,  under  such  executory  agreement  and  license, 
could  never  ripen  into  an  absolute  right  or  title.  But  on 
the  other  hand,  there  was  some  evidence  that  tended  to  show 
an  adverse  use,  a  use  under  a  claim  of  right,  recognized  and 
acquiesced  in  by  appellant's  predecessors  in  title.  A  num- 
ber of  witnesses  testified  that  for  a  period  of  fifty  years  and 
more  decedent  Rhodes,  his  family  and  employes  used  said 
way  whenever,  and  in  any  manner,  they  saw  proper,  without 
asking  permission,  and  without  objection  from  appellant's 
predecessors,  and  that  said  Rhodes,  his  sons  and  employes 
assisted  in  repairing  said  way.  The  widow  of  said  Perry 
Timmons  testified  that  she  heard  her  husband  say,  while 
he  was  in  possession  of  the  land  over  which  the  ease- 
ment passes,  at  the  time  he  sold  appellant's  said  forty- 
acre  tract  to  his  son  John,  that  **  there  was  always  to  be  a 
road  there.''  Another  witness  testified  that  he  heard  Perry 
Timmons  say  to  John  Rhodes,  Sr.,  while  Timmons  was  in 
possession  of  said  land,  on  an  occasion  when  said  witness 
was  at  work  for  Rhodes,  that  he  (Timmons)  wanted  the 
road  **to  stand  open  always.  It  is  the  best  way  through 
there." 

It  was  for  the  jury  to  say  whether,  under  all  the  evidence 

throwing  light  upon  the  manner  and  character  of  said  use 

of  the  easement  in  question,  and  on  all  the  facts  and 

5.  circumstances  connected  therewith,  it  was  adverse,  or 
permissive  only. 

There  was  some  evidence  that  tends  to  support 

6.  the  finding.    This  was  enough,  under  the  law,  to  pre- 
vent this  court  from  disturbing  the  verdict. 

Counsel  also  insist  that  the  court  erred  in  giving  certain 
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instructions  in  the  case,  tendered  by  appellee,  and  in  re- 
fusing others  tendered  by  appellant.    "We  have  ex- 

7.  amined  these  instructions,  and,  taken  as  a  whole,  we 
are  of  the  opinion  that  they  state  the  law  correctly 

and  without  prejudice  to  appellant. 

Instruction  twenty-four,  asked  for  by  appellant,  and  re- 
fused, relies  upon  the  quitclaim  partition  deeds  made  among 
the  heirs  of  John  Rhodes,  Sr.,  to  defeat  appellee's 

8.  right  in  the  easement  in  question,  and  for  the  reasons 
hereinafter  expressed  in  considering  the  motion  for 

judgment  on  the  interrogatories,  we  think  is  not  a  correct 
statement  of  the  law. 

The  principles  covered  by  instructions  twenty-two 

9.  and  twenty-three,  asked  for  by  appellant,  and  refused 
by  the  court,  we  think  are  more  accurately  expressed 

in  other  instructions  given. 

Appellant  also  insists  that  the  verdict  was  contrary  to 
law,  but  as  the  same  questions  are  presented  on  the  motion 
for  judgment  on  the  answers  to  interrogatories,  we  have 
considered  this  question  under  that  error  assigned.  No 
error  was  committed  by  the  trial  court  in  overruling  the 
motion  for  a  new  trial. 

Appellant  next  urges  that  his  motion  for  judgment  on 

the  answers  to  the  interrogatories  should  have  been  sustained. 

This  motion  was   progerly   overruled,   unless   such 

10.  special  findings  and  the  general  verdict  cannot  be 
reconciled  with  each  other  under  any  supposable  facts 

provable  under  the  issues.  -  Rogers  v.  Ley  den  (1891),  127 
Ind.  50;  Ohio,  etc.,  K  Co,  v.  Beaton  (1894),  137  Ind.  1; 
Rouyer  v.  MUler  (1896),  16  Ind.  App.  519. 

Appellant  insists,  however,  that  the  answers  to  these  in- 
terrogatories exclude  every  conclusion  that  will  authorize  a 
recovery,  and,  as  ground  for  so  insisting,  says  that  the 
answers  to  the  interrogatories  find  that  appellee  had  a  good 
way  over  her  own  lands  to  the  Terre  Haute  public  highway, 
and  that  therefore  the  way  in  question  is  not  one  of  neces- 
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sity;  that  appellee  was  a  party  to  the  partition  quitclaim 
deeds,  dividing  the  lands  of  her  deceased  father,  whereby 
she  became  the  owner  in  fee  of  fifty-one  acres,  and  her 
brother  John  became  the  owner  of  105.33  acres,  which  '*lie 
between  and  entirely  separate  said  land  of  appellee  from 
that  of  appellant;"  that  both  deeds  provide  for  an  easement 
to  said  brother  over  appellee's  land  out  to  the  Terre  Haute 
road,  and  an  easement  to  appellee  in  a  spring  on  the  land 
of  said  brother,  but  make  no  provision  for  or  mention  of  the 
right  of  way  in  question  over  said  brother's  said  tract,  and 
thus  failing  to  provide  for  such  right  of  way  over  said 
brother's  tract,  she  lost  said  right,  and  such  tract  separating 
that  of  appellant  from  appellee,  the  easement  over  appel- 
lant's land,  if  ever  appurtenant  to  appellee's  land,  ceased  to 
be  so  appurtenant  from  and  after  the  separation  of  said 
tracts  by  the  brother's  intervening  tract  over  which  the  ease- 
ment was  not  preserved. 

Our  conclusion  upon  the  other  phase  of  the  case  obviates 

the  necessity  for  discussing  the  effect  of  these  answers  upon 

the  question  of  whether  this  is  a  right  of  way  by 

11.  necessity.  Having  reached  the  conclusion  before 
indicated  in  discussing  the  evidence,  viz.,  that  there 
was  some  evidence  that  justified  the  jury  in  finding 
that  a  prescriptive  right  in  and  to  the  way  in  question  had 
been  acquired  by  John  Rhodes,  Sr.,  before  his  death,  and 
that  such  right  was  not  in  gross,  but  was  appurtenant  to  the 
land,  it  follows  under  the  law  that  whatever  right  was  ac- 
quired by  John  Rhodes,  which  was  appurtenant  to  his  land, 
passed  with  the  land  to  his  heirs.  Ross  v.  Thompson  (1881), 
78  Ind.  90,  98;  Keiper  v.  Klein  (1875),  51  Ind.  316,  318; 
Parish  V.  Kaspare  (1887),  109  Ind.  586,  588;  Ellis  v.  Bassett 
(1891),  128  Ind.  118,  122,  25  Am.  St.  421;  Fankboner  v. 
Cordon,  supra. 

Whatever  right  or  title  appellee  holds  in  any  portion  of 
the  land  of  her  deceased  father,  separated  and  set  off  to 
her  by  her  quitclaim  deed,  she  holds  by  descent  and  not  by 
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such  deed,  and  this  principle  applies  with  equal  force 

12.   to  any  and  all  easements  appurtenant  to  the  land 

so  set  off  to  the  respective  heirs.     Avery  v.  Akins 

(1881),  74  Ind.  283,  290;  Moore  v.  Crose  (1873),  43  Ind.  30, 

33;  Thompson  v.  Henry  (1889),  153  Ind.  56;  Haskett  v. 

Maxey  (1893),  134  Ind.  182, 189, 19  L.  R.  A.  379. 

In  the  case  of  Avery  v.  Akins,  supra,  our  Supreme  Courts 
at  page  290,  quotes  with  approval  from  a  California  case: 
''In  Wade  v.  Deray  [1875],  50  Cal.  376,  it  was  held  to  be 
*well  settled  that  a  decree  or  judgment  in  partition  has  no 
other  effect  than  to  sever  the  unity  of  possession,  and  does 
not  vest  in  either  of  the  cotenants  any  new  or  additional 
title.  After  the  partition,  each  had  precisely  the  same 
title  which  he  had  before;  but  that  which  before  was  a 
joint  possession  was  converted  into  a  several  one.'  See, 
also,  Knight  v.  McDonald  [1871],  37  Ind.  463,  and  Teter  v. 
Clayton  [1880],  71  Ind.  237." 

Moore  v.  Crose,  supra,  was  a  case  where  an  easement 
claimed  to  be  appurtenant  to  the  land  was  involved.  There 
was  also  a  quitclaim  deed  afterward  made  to  said  easement. 
In  discussing  that  case  the  Supreme  Court  said:  **The  ap- 
pellant claims  that  the  way  was  appendant  or  appurtenant 
to  the  land  conveyed  by  that  deed.  If  so,  the  right  to  the 
way  passed  by  the  deed  conveying  the  land,  and  not  by  the 
separate  quitclaim  deed." 

The  quitclaim  deed  made  by  the  heirs  of  John  Rhodes,  Sr., 
separating  and  dividing  the  lands  of  their  deceased  father 
among  themselves,  only  operated  to  transfer  such  interest  as 
the  respective  grantors  had  inherited  from  their  deceased 
father  to  the  respective  grantees  of  the  several  deeds,  and 
created  no  new  title  in'such  grantees. 

In  the  case  of  Stephenson  v.  Boody  (1884),  139  Ind.  60, 
68,  the  Supreme  Court  said:  ''The  general  proposition  is 
abundantly  maintained  by  the  adjudged  cases  that  a  deed 
of  release,  or  quitclaim,  as  was  the  case  here  with  at  least  one 
of  the  deeds,  or  a  conveyance  of  the  right,  title  and  interest 
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of  the  grantor,  even  though  it  be  with  full  covenants  of  war- 
ranty without  designating  in  the  instrument  any  particular 
estate,  as  was  the  case  ^vith  at  least  two  of  the  deeds  here 
involved,  operates  simply  to  transfer  whatever  interest  the 
grantor  had  at  the  time.  Habig  v.  Dodge  [1B91],  127  Ind. 
31;  Locke  v.  White  [1883],  89  Ind.  492;  Bryan  v.  Uland 
[1885],  101  Ind.  477;  Rawle,  Covenants  (5th  ed.)  §250." 

The  following  language  in  the  ease  of  Ellis  v.  Bassctt, 
supra,  at  page  120,  is  particularly  applicable  to  this  case: 
**  A  right  of  way,  upon  a  severance  of  the  estate  by  partition 
between  heirs,  sometimes  arises  when  it  would  not  exist  in 
case  of  a  conveyance  of  one  portion  of  the  premises.  And  it 
may  be  laid  down  as  a  general  rule  that  a  partition  of  real 
estate  among  heirs  carries  with  it  by  implication  the  same 
right  of  way  from  one  part  to  and  over  the  other  as  had 
been  plainly  and  obviously  enjoyed  by  the  common  ancestor, 
in  so  far  as  it  is  reasonably  necessary  for  the  enjoyment  of 
each  part.  Goodall  v.  Godfrey  [1880],  53  Vt.  219,  38  Am. 
Rep.  671;  Collins  v.  Prentice  [1842],  15  Conn.  39,  38  Am. 
Dec.  61;  Burwell  v.  Hohson  [1855],  12  Gratt.  322,  65  Am. 
Dec.  247;  Kilgour  v.  Ashcom  [1820],  5  Harr.  &  J.  82; 
ScijmourY.  Lewis  [1861],  13  N.  J.  Eq.  439,  78  Am.  Dec.  108; 
Elliott  V.  Salle  [1862],  14  Ohio  St.  10.  Where  the  owner  of 
an  estate  imposes  upon  one  part  an  apparent  and  obvious 
servitude  in  favor  of  another,  and  at  the  time  of  the  sever- 
ance of  ownership  such  servitude  is  in  use,  and  is  reason- 
ably necessary  for  the  fair  enjoyment  of  the  other,  then, 
whether  the  severance  is  by  voluntary  alienation  or  by  judi- 
cial proceedings,  the  use  is  continued  by  operation  of  law. 
John  Hancock  Mut.  Life  his,  Co.  v.  Patterson  [1885],  103 
Ind.  582,  53  Am.  Rep.  550.'' 

Appellant  insists  that  the  mention  of  other  easements  in 
the  deeds  of  appellee  and  her  brother  John  imports  the  ex- 
clusion of  the  easement  in  question,  under  the  general 

13.  rule  that  the  express  mention  of  one  thing  implies 
the  exclusion  of  another.    To  apply  this  rule  to  the 
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case  here  presented  would  be  to  give  it  a  scope  and  latitude 
never  intended.  As  a  general  rule,  where  the  thing  omitted 
is  of  the  same  class  and  kind  as  those  expressed,  and  where 
the  same  complete  and  effectual  disposition  or  control  thereof 
may  be  exercised  by  the  parties  to  the  instrument,  the  ex- 
pression of  one  or  more  implies  the  exclusion  of  the  others ; 
but  in  this  case,  the  easement  omitted  is  not  of  the  same 
class  and  kind  as  the  easements  mentioned.  The  easement 
omitted  is  one  that  affected  lands  other  than  the  lands  con- 
veyed by  the  deeds  in  question,  and  one  in  which  parties 
other  than  the  heirs  of  John  Rhodes,  Sr.,  were  interested. 
Appellant  was  not  a  party  to  the  partition  of  the  lands  that 
the  deeds  in  question  attempted  to  partition,  and  any  men- 
tion of  the  easement  in  the  deeds  in  question  could  have  in 
nowise  aflfected  appellant's  rights  therein,  or  the  rights  of 
any  one  other  than  those  among  whom  the  partition  is  made. 
Nor  is  there  anything  to  show  that  the  easements  quitclaimed 
by  the  deeds  were  of  the  same  class  and  kind  as  the  omitted 
easement. 

So  far  as  th#se  easements  mentioned  are  concerned,  the 
proof  does  not  disclose  whether  they  were  appurtenant  to 
the  land,  and  would  have  passed  by  the  conveyance  of  the 
dominant  estate.  They  may  have  stood  upon  an  entirely 
different  footing  from  the  omitted  easement,  and  it  may 
have  been  necessary  to  mention  them  in  order  that  title 
thereto  might  pass,  whereas  it  was  not  necessary  to  mention 
the  easement  in  question  to  pass  the  title  thereto,  provided, 
of  course,  that  we  are  correct  in  our  conclusion  that  the  jury 
was  warranted  in  finding  that  this  easement  was  appurtenant 
to  the  land. 

The  heirs  of  decedent  attempted  to  quitclaim  to  each  other 
only  such  easements  as  they  themselves  controlled.  The 
easement  over  appellant's  land  they  could  not  control  and 
an  attempted  conveyance  or  release  and  quitclaim  thereof, 
so  far  as  it  affected  appellant's  land,  would  have  been  a 
Vol.  48—15 
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nullity.  Such  quitclaim  deed  could  have  affected  only  the 
interest  the  heirs  had  inherited  through  their  father,  and  if 
they  inherited  no  interest  in  the  easement,  then  the  quitclaim 
deed  thereto  would  have  conveyed  no  interest.  If  they  did 
inherit  such  interest  in  the  easement,  it,  so  far  as  the  land 
conveyed  was  concerned,  passed  with  the  estate,  to  which 
it  was  appurtenant,  and  would  not,  under  the  decisions 
before  cited,  be  held  to  pass  by  the  quitclaim  deed,  even  if 
the  easement  had  been  mentioned  therein.  Certainly,  if 
under  the  law,  title  to  the  easement  in  such  a  case  would 
not  pass  by  virtue  of  the  quitclaim  deed,  when  the  easement 
was  mentioned  therein,  it  could  not  be  said  that  a  failure  to 
mention  the  easement  operated  as  a  relinquishment  thereof. 
Appellee's  brother  did  not  so  treat  said  conveyance,  nor  did 
any  of  the  other  owners  of  the  land  over  which  the  easement 
in  question  passes,  except  appellant.  All  except  appellant 
are  conceding  and  agreeing  that  the  easement  exists  in  favor 
of  appellee.  We  think  it  clear,  under  the  authorities  cited, 
that  the  finding  by  the  jury  that  appellee  was  a  party 
to  the  partition  deeds  in  question,  and  fai)^d  to  have  men- 
tioned therein  the  easement  in  question,  is  not  in  such 
irreconcilable  conflict  with  the  general  verdict  as  to  prevail 
against  it. 
Judgment  affirmed. 


McKeon  V.  Ehringer. 

[No.  7,303.    Filed  June  28,  1911.1 

1.  INRUBANCE. —  Mutual  Benefit —  Beneficiaries. —  Complaint. —  A 
complaint  by  the  party  named  as  the  beneficiary  in  the  certifi- 
cate of  a  mutual  benefit  society,  against  such  society  and  a  con- 
testing beneficiary  claiming  under  a  dlflferent  benefit  certificate, 
is  not  bad  as  to  such  contesting  beneficiary,  though  It  would  be 
as  to  the  society,  for  failing  to  allege  that  the  plaintiff  and  the 
assured  had  done  all  things  required  of  them  to  be  performed,  or 
the  facts  showing  that  they  had  performed  such  conditions, 
p.  229. 
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2.  INSUBANCE. —  Mutual  BeneflU —  Benefldariea, —  Volunteers. —  A 
mere  volunteer  beneficiary  of  a  mutual  benefit  certificate  on  the 
life  of  another,  acquires  no  vested  right  therein  until  the  death 
of  the  assured,    p.  232. 

3.  IwsuKANCE. — Mutual  Benefit. — Beneficiaries. — Equitable  Bights 
of. — ^Where  a  daughter  agreed  with  her  father  to  pay  his  assess- 
ments in  a  benefit  society  in  consideration  of  his  making  her 
the  beneficiary  of  his  certificate  therein,  and  she  performed  her 
agreement,  he  cannot,  without  her  consent,  substitute  another  as 
the  beneficiary  thereof.  Bunyan  v.  Reed,  34  Ind.  App.  295,  distin- 
guished,   p.  232. 

From  Floyd  Circuit  Court ;  William  C.  Utz,  Judge. 

Action  by  Martha  C.  Ehringer  against  Sarah  D.  McKeon 
and  another.  From  a  judgment  for  plaintiff,  defendant 
Sarah  D.  McKeon  appeals.    Affirmed. 

James  K.  Marsh  and  A.  Bowling,  for  appellant. 
James  W.  Fortune  and  George  H.  Hester,  for  appellee. 

Lairy,  C»  J. — Appellant  is  the  widow  and  appellee  is  the 
daughter  of  Alexander  McKeon.  This  action  grows  out  of 
a  controversy  over  the  proceeds  of  a  benefit  certificate  for 
$2,000,  issued  by  the  Supreme  Lodge,  Knights  and  Ladies 
of  Honor  upon  the  life  of  said  Alexander  McKeon,  which 
certificate,  as  originally  issued,  provided  that  it  should  be 
payable  to  Martha  C.  Ehringer,  and  was  dated  August  25, 
1891.  At  and  prior  to  the  date  of  the  issue  of  this  certifi- 
cate, it  was  agreed  between  said  Alexander  McKeon  and  his 
daughter  that,  in  consideration  of  her  being  named  as  bene- 
ficiary in  such  certificate,  she  would  pay  all  dues  and  assess- 
ments to  be  made  against  him  as  a  member  of  such  mutual 
benefit  association.  In  pursuance  of  this  agreement,  appellee 
paid  all  the  dues,  assessments  and  charges  against  this 
certificate  of  membership  from  the  time  it  was  issued  in 
August,  1891,  to  the  date  of  the  death  of  Alexander  McKeon, 
which  occurred  on  April  17,  1907,  amounting  to  $1,356. 
After  this  certificate  was  issued,  Alexander  SIcKeon  married 
f^ppellant,  and  after  said  marriage  he  took  steps  to  have  the 
beneficiary  in  said  certificate  changed,  so  as  to  make  his 
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wife,  Sarah  D.  McKeon,  the  beneficiary  in  the  place  of  his 
daughter,  as  first  named.  The  constitution  of  the  Supreme 
Lodge,  Knights  and  Ladies  of  Honor,  providing  for  a  change 
of  beneficiaries,  was  as  follows : 

**  Section  5. — ^Lost.  If  the  benefit  certificate  of  a  mem- 
ber be  lost,  or  beyond  his  control,  the  member  may,  in 
writing,  surrender  all  claims  thereto,  and  direct  that  a 
new  certificate  be  issued  to  him  payable  to  the  same  or 
other  beneficiary,  in  accordance  with  the  laws  of  this 
order,  upon  making  affidavit  of  the  facts  and  paying  a 
fee  of  fifty  cents  to  be  forwarded  by  the  subordinate 
lodge,  with  the  afl&davit,  to  the  supreme  reporter.  The 
issuing  of  such  new  benefit  certificate  shall  cancel  and 
render  null  and  void  any  and  all  previous  certificates 
issued  to  such  member. 

Section  7. — Change  of  Beneficiaries.  A  member  de- 
siring to  change  his  beneficiary  may,  at  any  time,  while 
in  good  standing,  surrender  his  benefit  certificate, 
which,  together  with  a  fee  of  fifty  cents,  shall  be  for- 
warded by  his  lodge,  under  seal,  to  the  supreme  re- 
porter, who  shall  thereupon  cancel  the  old  certificate 
and  issue  a  new  one  in  lieu  thereof  to  such  member, 
payable  as  he  shall  have  directed,  within  the  limitations 
as  prescribed  by  the  laws  of  the  order.  Said  surrender 
and  direction  shall  be  made  on  the  back  of  the  benefit 
certificate  surrendered,  signed  by  the  member  and  at- 
tested by  the  dictator  and  reporter  under  the  seal  of 
the  lodge." 

The  certificate  originally  issued  was  in  the  possession  of 
appellee  at  the  time  McKeon  desired  to  have  the  beneficiary 
therein  changed.  He  therefore  made  the  affidavit  provided 
for  in  section  five  of  the  constitution,  and  forwarded  this 
to  the  supreme  lodge,  together  with  a  written  surrender  of 
all  interest  in  the  certificate,  and  a  request  that  a  new  cer- 
tificate be  issued,  naming  his  wife,  Sarah  D.  McKeon,  as 
beneficiary.  This  was  done  on  April  15,  1907,  and  the  death 
of  Alexander  McKeon  occurred  two  days  later.  The  certifi- 
cate was  reissued,  in  obedience  to  his  request,  with  his  wife 
as  beneficiary,  on  April  18, 1907,  one  day  after  his  death. 

Both  appellant  and  appellee  claim  the  money  due  on  this 
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certificate.  The  supreme  lodge  did  not  contest  its  liability ; 
but  paid  the  money  into  court. 

The  questions  of  law  presented  arise  upon  the  pleadings. 
These  pleadings  are  numerous  and  lengthy,  and  cannot  be 
set  out  without  unduly  extending  this  opinion.  The  prin- 
cipal facts  admitted  by  demurrers  have  been  set  out,  and  a 
brief  statement  of  the  pleadings  will  be  sufficient  to  show 
how  the  questions  are  presented  for  decision. 

Appellee  filed  a  complaint  against  the  lodge  and  appellant, 
based  upon  the  certificate  dated  August  25,  1891,  in  which 
she  set  out  the  contract  between  herself  and  her  father, 
which  provided  that  she  should  pay  all  dues  and  assessments 
against  said  benefit  certificate,  in  consideration  that  she 
should  be  made  the  beneficiary  thereunder,  and  alleging  that 
she  had  fully  performed  the  contract  on  her  part. 

We  need  not  set  out  the  allegations  of  the  complaint  in 

full,  for  the  reason  that  its  sufficiency  was  not  questioned  by 

defendant  lodge,  and  was  objected  to  by  defendant 

1.  Sarah  D.  McKeon,  upon  only  one  ground,  which  can 
be  determined  without  further  reference  to  the  com- 
plaint. Appellant  takes  the  position  that  her  demurrer  to 
the  complaint  should  have  been  sustained,  for  the  reason 
that  it  contains  no  allegation  that  decedent  and  the  bene- 
ficiary had  performed  all  the  conditions  of  said  benefit 
certificate  on  their  part  to  be  performed,  and  contained  no 
specific  averment  of  facts  showing  the  performance  of  such 
conditions.  It  is  true  that  a  complaint,  based  upon  an 
insurance  policy  or  benefit  certificate,  containing  conditions, 
must  contain  the  general  averment  that  all  the  conditions 
precedent  to  a  right  to  bring  the  action  have  been  per- 
formed, or  it  must  show  by  specific  averments  the  facts  con- 
stituting such  performance,  or  a  legal  excuse  for  nonper- 
formance. A  complaint  that  contains  no  such  averments 
is  insufficient  as  against  the  company  or  association  issuing 
such  contract.  Home  Ins.  Co.  v.  Duke  (1873),  43  Ind.  418; 
Grand  Lodge,  etc.,  v.  Hall  (1903),  31  Ind.  App.  107. 
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If  defendant  lodge  had  demurred  to  this  complaint,  and 
presented  this  objection,  a  different  question  would  be  raised, 
but  defendant  Sarah  D.  McKeon  was  in  no  position  to 
raise  this  objection  to  the  complaint.  She  was  not  a  party 
to  the  contract  sued  on,  the  conditions  therein  contained 
were  not  imposed  for  her  benefit,  and  her  rights,  if  any,  did 
not  depend  to  any  extent  upon  their  performance. 
Whatever  rights  she  had  were  created  by  and  depended 
upon  the  benefit  certificate  dated  April  18,  1907,  in  which 
she  was  named  as  beneficiary,  and  upon  which  she  based 
her  affirmative  paragraphs  of  answer  and  her  cross-com- 
plaint. The  demurrer  of  this  defendant  to  the  complaint 
was  properly  overruled.  Carter  v.  Carter  (1905),  35  Ind. 
App.  73;  Munhall  v.  Daly  (1890),  37  111.  App.  628. 

After  the  demurrer  to  the  complaint  was  overruled,  ap- 
pellant filed  an  answer  in  two  paragraphs,  the  first  of  which 
was  a  general  denial.  Appellee  demurred  to  the  second 
paragraph,  which  demurrer  was  sustained,  and  this  ruling 
of  the  court  is  assigned  as  error. 

The  second  paragraph  of  answer  admits  that  a  benefit 
certificate  for  the  sum  of  $2,000  was  issued  by  defendant 
lodge  on  August  25,  1891,  to  Alexander  McKeon;  that  his 
daughter,  Martha  C.  Ehringer,  was  named  therein  as  bene- 
ficiary; that  he  was  a  member  in  good  standing  of  said 
lodge  at  the  time  said  certificate  was  issued,  and  that  he 
continued  to  be  a  member  in  good  standing  until  the  date 
of  his  death,  on  April  17,  1907;  that  from  the  date  said 
certificate  was  issued  until  the  time  of  his  death  he  was  a 
contributor  to  the  widows'  and  orphans'  fund  of  said  lodge. 
The  answer  then  alleges  that  prior  to  the  death  of  Alexander 
McKeon  he  made  a  request  to  the  Supreme  Lodge,  Knights 
and  Ladies  of  Honor,  in  accordance  with  the  constitution 
of  said  lodge,  for  a  change  of  beneficiary ;  that,  in  obedience 
to  said  request,  a  new  certificate  was  issued  by  said  lodge,  in 
which  Sarah  D.  McKeon,  who  was  then  his  wife,  was  named 
as  beneficiary,  and  the  certificate  issued  on  August  25,  1891, 
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was  canceled  by  said  lodge.  This  last  certificate  is  set  out 
as  an  exhibit  to  this  paragraph  of  answer,  and  it  is  averred 
that  such  certificate  was  in  full  force  and  effect  at  the  time 
of  the  death  of  Alexander  McKeon. 

The  allegations  of  the  complaint,  showing  the  contract 
between  McKeon  and  his  daughter,  whereby  it  was  agreed 
that  she  should  be  made  the  beneficiary  under  such  certifi- 
cate, in  consideration  that  she  should  pay  all  dues  and  as- 
sessments to  be  made  on  such  certificate,  and  the  perform- 
ance of  such  contract  by  her,  are  not  denied  in  this  para- 
graph of  answer;  but  appellant  claims  that  the  facts  averred 
in  reference  to  the  change  of  beneficiary  during  the  lifetime 
of  McKeon,  in  accordance  with  the  provisions  of  the  con- 
stitution of  said  lodge,  are  sufficient  to  avoid  those  averments 
of  the  complaint,  and  to  show  that  appellee  had  no  interest 
in  the  fund  arising  from  said  benefit  certificate,  even  though 
the  contract  and  its  performance  on  the  part  of  appellee  be 
admitted  as  averred. 

Appellant  also  filed  a  cross-complaint,  based  on  the  cer- 
tificate, dated  April  18,  1907.  Appellee  filed  an  affirmative 
answer  in  two  paragraphs  to  this  cross-complaint.  Appel- 
lant filed  a  demurrer  to  each  of  these  paragraphs  of  affirma- 
tive answer,  which  demurrers  were  overruled  by  the  court. 
The  question  presented  by  this  ruling  is  the  same  as  that 
presented  by  the  action  of  the  court  in  sustaining  appellee's 
demurrer  to  the  affirmative  paragraph  of  answer  to  the  com- 
plaint, and  is  presented  in  the  same  way.  The  trial  resulted 
in  a  judgment  for  appellee. 

The  question  thus  presented  is.  Did  the  contract  existing 
between  Alexander  McKeon  and  his  daughter,  as  alleged  in 
the  complaint,  confer  upon  her  such  an  equitable  interest 
in  the  proceeds  of  the  certificate  as  would  estop  him  from 
substituting  in  her  place  a  second  beneficiary,  who  was  a 
mere  volunteer,  having  no  equities  in  her  favor  f 

The  general  rule  seems  to  be  that  a  person  who  is  a  mere 
volunteer  beneficiary,  named  in  the  certificate  issued  by  a 
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mutual  benefit  society  upon  the  life  of  one  of  its 

2.  members,  acquires  no  vested  right  in  the  proceeds  of 
such  certificate  until  the  death  of  the  member  occurs. 

Masonic,  etc.,  Soc.  v.  Burkharf  (1887),  110  Ind.  189;  Pres- 
byterian Mut.  Assur.  Fund  v.  Allen  (1886),  106  Ind.  593; 
Bunyan  v.  Reed  (1904),  34  Ind.  App.  295;  Milner  v.  Bow- 
man (1889),  119  Ind.  448,  5  L.  R.  A.  95;  Sahin  v.  Phinney 
(1892),  134  N.  Y.  423,  31  N.  E.  1087,  30  Am.  St.  681. 

Where,  however,  a  contract  exists  between  the  member  of 

a  mutual  benefit  society,  on  whose  life  a  benefit  certificate 

has  been  issued,  and  the  beneficiary  named  therein, 

3.  whereby  it  has  been  agi'eed   that   said   beneficiary 
should  be  named  in  such  certificate,  on  consideration 

that  he  would  pay  the  dues  and  assessments  on  such  benefit 
certificate,  or  that  he  would  render  to  such  member  some 
other  valuable  consideration  therefor,  and  where  such  con- 
tract has  been  fully  performed,  and  such  consideration  ren- 
dered on  the  part  of  the  beneficiary,  the  courts  recognize 
the  equities  arising  in  favor  of  such  a  beneficiary,  and  will 
protect  them  as  against  a  person  who  has  been  substituted 
as  a  beneficiary,  and  who  has  no  superior  equities  in  his 
favor.  Carter  v.  Carter,  supra;  Maynard  v.  Vanderwerker 
(1893),  30  Abb.  New  Cas.  134,  24  N.  Y.  Supp.  932;  McGrew 
V.  McOrew  (1901),  190  111.  604,  60  N.  E.  861;  Stronge  v. 
Supreme  Lodge,  etc.  (1907),  189  N.  Y.  346,  82  N.  E.  433, 
12  L.  R.  A.  (U.  S.)  1206, 121  Am.  St.  902;  Jon/  v.  Supreme 
Council,  etc.  (1894),  105  Cal.  20,  38  Pac.  524,  26  L.  R.  A. 
733,  45  Am.  St.  17;  Leaf  v.  Leaf  (1891),  92  Ky.  166,  17 
S.  W.  354;  Supreme  Council,  etc.,  v.  Murphy  (1903),  65 
N.  J.  Eq.  60,  55  Atl.  497. 

This  proposition  seems  to  be  abundantly  sustained  by  the 
authorities.  In  the  case  of  Stronge  v.  Supreme  Lodge,  etc., 
supra,  the  court  in  discussing  a  case  of  this  kind  says: 
' '  Thus  assuming  that  a  contract  was  made  by  a  member  for 
a  valuable  consideration  to  take  out  a  certificate  for  the  bene- 
fit of  appellant,  it  seems  to  us  very  clear  that  after  the  certifl- 
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cate  has  been  taken  out  and  the  consideration  fully  furnished 
by  the  beneficiary,  the  member  will  not  be  allowed  to  destroy 
the  rights  of  his  creditor  by  a  new  certificate  naming  a  new 
beneficiary.  We  do  not  regard  the  by-laws  and  provisions 
of  the  certificate  or  the  authorities  called  to  our  attention 
providing  for  and  upholding  the  right  of  a  member  to  change 
the  designation  of  his  beneficiary  as  often  as  desired  without 
the  consent  of  the  latter  as  at  all  applicable  to  such  a  case 
as  this.  They  relate  to  a  case  where  a  voluntary  and  gratu- 
itous designation  has  been  made  of  a  beneficiary  who,  in 
the  language  of  the  certificate,  has  acquired  *no  interest 
whatever  in  the  .certificate  nor  in  the  indemnity  fund.'  But 
can  there  be  any  doubt  that  a  member  of  one  of  these  asso- 
ciations might  say  to  a  person  that  if  the  latter  would  loan 
him  $1,000  he,  the  member,  would  take  out  a  certificate  des- 
ignating the  creditor  as  beneficiary  as  security  for  such  loan, 
such  designation  not  to  be  canceled  or  changed  without  the 
consent  of  the  creditor,  and  that  this  contract  and  agreement 
woidd  estop  and  prevent  the  member  from  changing  the  des- 
ignation whatever  might  be  the  ordinary  privileges  and  regu- 
lations as  between  him  and  the  association  when  no  rights 
of  a  third  party  had  intervened  ?  While  the  agreement  de- 
tailed by  appellant  is  not  in  terms  as  complete  as  the  one 
assumed,  we  think  it  is  just  as  effective,  because  what  the 
parties  have  omitted  specifically  to  say  as  between  them- 
selves the  law  says  for  them.  Irvine  agreed  that  he  would 
procure  the  certificate  to  be  issued  designating  appellant  as 
beneficiary  if  she  and  her  husband  would  establish  a  new 
home,  take  him  with  them  and  care  for  and  nurse  him  in  his 
sickness.  The  appellant  performed  her  part  of  the  contract 
and  Irvine  performed  his  so  far  as  procuring  the  certificate 
to  be  issued  was  concerned,  and  the  law  now  prohibits  him 
from  destroying  the  rights  which  appellant  has  acquired  in 
the  certificate  for  a  valuable  consideration.'' 

The  case  of  McOrew  v.  McOrew,  supra,  is  very  similar  to 
the  ease  at  bar.    In  deciding  that  case  the  supreme  court  of 
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Illinois  used  the  following  language:  **The  law  is  well  set- 
tled in  this  state  that  a  member  of  a  fraternal  beneficiary 
society,  where  no  intervening  rights  have  attached,  may  at 
his  pleasure  surrender  his  benefit  certificate,  and  have  a  new 
certificate  issued  and  designate  therein  a  new  beneficiary, 
and  that  a  beneficiary  has  no  vested  rights  in  the  certificate 
during  the  life  of  the  member  by  reason  of  the  fact  that  he 
has  been  named  as  a  beneficiary  in  such  certificate.  Martin 
v.  StubUngs  [1888],  126  111.  387,  18  N.  E.  657,  9  Am.  St. 
620;  Benton  v.  Brotherhood,  etc.  [1893],  146  111.  570,  34 
N.  E.  939;  Voigt  v.  Kersten  [1896],  164  111.  314,  45  N.  E. 
543;  Delaney  v.  Delaney  [1898],  175  111.  187,  51  N.  E.  961. 
While  at  law  said  certificate  is  not  assignable,  in  equity  a 
beneficial  interest  may  be  transferred  therein,  which  will 
be  protected  by  a  court  of  chancery.  Supreme  Council,  etc., 
V.  Tracy  [1892],  169  111.  123,  48  N.  E.  401.  In  this  case, 
McGrew  caused  the  appellee,  his  daughter,  to  be  named  in 
the  second  certificate  as  beneficiary,  delivered  the  certificate 
to  her,  and  agreed  with  her  that  upon  his  death  she  was  to 
be  paid  back  the  amount  which  she  had  advanced  to  him, 
from  the  moneys  received  from  said  society  upon  said  cer- 
tificate. After  this  agreement  was  made,  the  money  paid 
and  the  certificate  delivered  to  appellee,  as  between  McGrew 
and  appellee  he  had  no  right  to  surrender  said  certificate 
and  have  a  new  one  issued  in  lieu  thereof,  made  payable  to 
the  appellant.  In  the  case  of  Supreme  Council,  etc,  v.  Tracy, 
supra,  Tracy,  who  was  a  member  of  the  Royal  Arcanum,  in 
consideration  of  a  cash  loan  from  his  wife  caused  her  to  be 
made  the  beneficiary  in  his  certificate,  which  was  delivered 
to  and  retained  by  her,  she  paying  all  the  assessments  there- 
on. Afterwards  he  made  a  false  affidavit  that  the  certificate 
was  lost  and  procured  from  the  society  a  duplicate  certifi- 
cate, naming  his  daughters  as  beneficiaries.  On  page  128 
the  court  said:  'After  this  agreement  was  made,  the  money 
paid,  and  the  certificate  turned  over,  as  between  Tracy  and 
his  wife  he  had  no  right  whatever  to  surrender  the  certificate 
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and  have  the  organization  make  out  a  new  one  payable  to 
another  party,  and  his  attempt  to  do  so,  based  upon  a  false 
affidavit,  was  a  fraud  on  the  organization  and  upon  his  wife ; 
and  his  daughters,  who  were  mere  volunteers,  having  ad- 
vanced nothing,  cannot  profit  by  the  fraud  of  Tracy,  at- 
tempted to  be  practiced  on  his  wife.'  '' 

The  supreme  court  of  California,  in  deciding  the  case  of 
Jory  V,  Supreme  Council,  etc,  supra,  used  the  following 
language:  **The  principle  here  under  consideration  is  the 
most  recent  growth  of  mutual  benefit  association  law,  a 
branch  of  the  law  which  in  itself  is  young  in  years ;  and  we 
know  of  nothing  in  the  law  which  deprives  a  person  contem- 
plating membership  in  a  mutual  benefit  association  from 
80  contracting  with  the  proposed  beneficiary  as  that  when 
such  certificate  is  issued,  equities  in  favor  of  the  beneficiary 
are  bom  of  such  merit  that  the  insured  member  has  no 
power  to  defeat  them.  The  few  authorities  shedding  light 
upon  this  question  declare  the  rights  of  the  beneficiary  are 
such  as  to  create  a  vested  interest  in  the  proceeds  of  the  cer- 
tificate. Smith  V.  National  Benefit  Soc.  [1890],  123  N.  Y. 
85,  25  N.  E.  197,  9  L.  R.  A.  616;  Maynard  v.  VanderwerJcer 
[1893],  30  Abb.  New  Cas.  134,  24  N.  Y.  Supp.  932.  Possibly 
this  is  not  a  correct  declaration  of  the  principle  of  law  ap- 
plicable to  the  conditions;  for  a  second  beneficiary  might  be 
substituted,  wholly  innocent  of  the  contractual  relations 
existing  between  the  insured  and  the  first  beneficiary,  and 
his  substitution  give  rise  to  the  creation  of  equities  in  his 
behalf,  all  controlling  upon  a  judicial  disposition  of  the 
rights  of  the  parties  concerned.  If  the  original  beneficiary's 
interest  was  vested,  no  subsequent  conditions  could  possibly 
arise  which  would  defeat  his  right,  and  for  this  reason  we 
think  it  can  hardly  be  termed  a  vested  interest.  The  whole 
matter  seems  to  be  rather  a  question  of  equities,  and  the 
stronger  and  better  equity  must  prevail.  The  illustration 
we  have  used  does  not  arise  in  the  present  case,  for  we  here 
have  no  clash  of  equities.    The  second  beneficiary  possesses 
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no  equities.  He  is  a  volunteer,  pure  and  simple.  His  status 
during  the  life  of  the  insured  is  well  described  in  Smith  v. 
National  Benefit  Soc,  supra,  where  the  court  said:  *The  des- 
ignation was  in  the  nature  of  an  inchoate  or  unexecuted  gift, 
revocable  at  any  moment  by  the  donor,  and  wholly  within  his 
control.'  We  think  a  court  of  equity  should  declare  the 
insured  estopped  from  substituting  a  second  beneficiary  of 
the  character  here  involved,  whenever  sound  equities  are 
extant  in  favor  of  the  first  beneficiary;  and,  such  estoppel 
being  in  force  against  the  insured,  it  is  equally  in  force  and 
may  be  successfully  urged  against  the  volunteer  beneficiary. 
The  respondent  is  a  volunteer  beneficiary,  and  it  only  re- 
mains for  us  to  ascertain  from  the  record  what  the  appel- 
lant's equities  are,  as  disclosed  by  the  evidence.  She  claims 
by  her  answer  that  she  and  her  mother  entered  into  a  mutual 
agreement,  whereby  each  should  join  a  mutual  benefit  society 
and  make  the  other  a  beneficiary  under  the  certificates  issued, 
and  that  said  agreement  was  carried  out.  Appellant  further 
alleges  that  she  paid  all  initiation  fees,  dues,  and  assessments 
upon  the  benefit  certificate  taken  out  by  her  mother.  If  these 
moneys  were  paid  out  by  appellant  under  and  by  virtue  of 
a  contract  between  the  parties,  and  in  pursuance  of  this 
agreement  and  scheme  for  mutual  insurance,  then  she  has 
equities  which  entitle  her  to  recognition  in  a  court  of  jus- 
tice, for  it  would  be  a  gross  imposition  and  fraud  upon  her 
to  allow  the  insured  to  change  her  beneficiary  under  these 
circumstances." 

This  court  in  the  case  of  Carter  v.  Carter,  supra,  adopted 
the  rule  announced,  and  applied  it  to  a  case  very  similar  to 
the  one  under  consideration. 

Appellant  cites  and  relies  upon  the  case  of  Bunyan  v. 
Reed,  supra.  In  that  case  a  member  of  a  mutual  benefit  so- 
ciety was  indebted  to  his  brother  in  the  sum  of  $3,000.  He 
procured  a  benefit  certificate  on  his  life  for  the  sum  of 
$5,000,  in  which  his  brother,  to  whom  he  was  indebted,  was 
named  as  a  beneficiary  to  the  extent  of  $3,000,  and  two  of 
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his  sisters  were  also  named  as  beneficiaries  to  the  extent  of 
$1,000  each.  The  purpose  of  naming  the  brother  as  bene- 
ficiary in  the  amount  fixed  was  to  secure  to  him  the  payment 
of  the  money  due  to  him.  The  by-laws  of  the  society  pro- 
Wded  that  where  two  or  more  beneficiaries  were  named  in  a 
certificate,  and  one  or  more  of  such  beneficiaries  died  prior 
to  the  death  of  the  member  on  whose  life  the  certificate  was 
issued,  the  survivor  or  survivors  of  such  beneficiaries  should 
receive  the  entire  benefit.  The  brother  named  as  beneficiary 
died  before  the  member,  and  it  was  held  that  the  surviving 
beneficiaries  were  entitled  to  receive  the  entire  benefit  pro- 
vided for  in  the  certificate,  notwithstanding  the  equities  in 
favor  of  the  estate  of  the  deceased  brother. 

That  case  differs  somewhat  from  the  case  under  considera- 
tion. In  that  case  the  member  did  nothing  to  defeat  the 
rights  of  his  brother  under  the  contract.  The  by-law  pro- 
viding that  the  surviving  beneficiaries  should  receive  the  en- 
tire proceeds  of  the  certificate  was  in  force  at  the  time  the 
contract  was  entered  into.  No  change  took  place  either  in 
the  by-laws  of  the  order,  or  in  the  form  of  the  certificate, 
between  the  time  the  contract  was  made  and  the  time  the 
certificate  became  payable.  The  interest  of  the  creditor 
brother  in  the  proceeds  of  the  certificate  was  lost,  not  by  any 
act  of  the  member  or  of  the  society  issuing  the  certificate, 
but  by  operation  of  law.  The  contract  entered  into  between 
the  brothers,  when  construed  in  the  light  of  the  existing  by- 
law of  the  society,  gave  to  the  one  who  was  named  as  bene- 
ficiary no  right  in  the  proceeds  of  the  certificate  in  the  event 
he  died  prior  to  the  death  of  the  brother  on  whose  life  the 
certificate  was  issued.  We  do  not  regard  the  decision  in  that 
ease  as  being  in  conflict  with  the  conclusion  reached  in  the 
case  under  consideration. 

Judgment  affirmed. 
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Niagara  Oil  Company  v.  Jackson  et  al. 

[No.  6,623.    Filed  May  18,  1910.    Rehearing  denied  December  30, 
1910.    Transfer  denied  June  28,  1911.] 

1.  Touts. — Use  of  Property. — Damages. — ^The  owner  of  property 
has  a  right  to  use  It  in  a  reasonable  manner,  and  if  in  the  use 
thereof  Incidental  Injury  is  done  to  another,  no  recompense  can 
be  demanded  therefor,    p.  241. 

2.  Nuisance. — Trespass. — Overflowing  Mineral  Waters. — Damages* 
— The  operator  of  a  gas  well  or  oil  well,  who  suffers  salt  water 
therefrom  to  overflow  his  neighbor's  land,  destroying  its  fertility 
and  the  vegetation  thereon,  is  liable  therefor,    p.  241. 

3.  Waters. — Surface. — Artificial  Floicage. — Damages. — ^The  owner 
of  land  over  which  surface-waters  naturally  flow  has  no  cause  of 
action  therefor,  but  he  has  a  cause  of  action  where  the  overflow- 
ing waters  have  been  artificially  collected  and  discharged  upon 
such  land.    p.  242. 

4.  Waters. — Streams. — Pollution. — Cities. — While  lower  riparian 
owners  have  been  held  remediless  in  cases  where  streams  have 
been  polluted  by  upper  proprietors,  or  cities,  the  conservation  of 
the  public  health  requires  that  such  holdings  should  be  largely 
restricted ;  and  cities  have  no  right  to  cast  polluted  water  on  the 
surface  so  that  it  will  flow  upon  a  servient  owner's  land.    p.  242. 

5.  Nuisance. — Contributory  Negligence. — Contributory  negligence 
constitutes  no  defense  to  an  action  for  maintaining  a  nuisance, 
p.  244. 

6.  Nuisance. — Negligence. — Discharging  Collected  Waters. — Com- 
plaint.— ^A  complaint  alleging  that  defendant  In  operating  Its  oil 
and  gas  well  discharged  saline  waters  upon  plaintiff's  land,  there- 
by destroying  Its  fertility  and  vegetation,  states  a  cause  of 
action  regardless  of  any  allegations  of  negligence  therein  con- 
tained,   p.  245. 

7.  Venue. — Change  of. — Effect.—The  court  to  which  a  cause  of 
action  has  been  transferred  by  a  change  of  venue  has  sole  Juris- 
diction thereof  and  should  proceed  with  the  case  as  though  such 
case  had  originated  in  such  court,    p.  245. 

8.  Parties. — Additional,  on  Change  of  Venue. — A  plaintiff,  after  a 
change  of  venue  from  the  county  has  been  granted,  may  amend 
his  complaint  by  adding  new  parties,  though  such  parties  live  in 
the  county  from  which  the  case  was  taken,    p.  246. 

9.  Nuisance. — Continuance  of. — Damages. — A  nuisance  constitutes 
a  continuing  offense  and  gives  rise  to  damages  in  plaintiff's  favor 
as  long  as  it  continues,    p.  246. 

10.  Nuisance. — Damages. — For  What  Time  Assessed. — Supple- 
mental Complaint. — Ordinarily  damages  can  be  awarded  only  to 
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the  time  of  the  commencement  of  an  action,  but  in  an  action  for 
nuisance  a  supplemental  complaint  may  be  filed  for  damages  ac- 
cruing after  the  filing  of  the  complaint,  and  in  that  way  damages 
may  be  recovered  up  to  the  time  of  the  trial,  p.  247. 
11.  Pleadino. — Complaint—Supplemental — The  original  and  the 
supplemental  complaint  constitute  the  complaint  in  a  cause,  the 
supplemental  complaint  merely  bringing  forward  the  matters  ac^ 
cniing  after  the  filing  of  the  original  complaint,    p.  247. 

From  Delaware  Circuit  Court;  Joseph  G.  Lcfflcr,  Judge. 

Action  by  Charles  Jackson  and  another  against  the  Niag- 
ara Oil  Company.  From  a  judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

Simmons  c6  Dailey,  L.  B.  Simmons  and  F,  A.  Shaw,  for 
appellant 

W,  A.  Thompson  and  W,  H.  Thompson,  for  appellees. 

Hadley,  J. — Appellees  were  the  owners  as  tenants  by  the 
entirety  of  a  tract  of  land  in  Randolph  county,  Indiana.  Ap- 
pellant was  the  owner  of  an  oil  and  gas  lease  on  an  adjacent 
tract.  Appellee  Charles  Jackson  instituted  this  action 
against  appellant  to  recover  damages  for  injuries  claimed  to 
have  been  caused  to  said  real  estate  by  salt  water  from  one 
of  appellant's  wells.  A  change  of  venue  was  taken  to  the 
Delaware  Circuit  Court,  in  which  court,  on  motion  of  Charles 
Jackson  and  on  petition  by  Cora  B.  Jackson,  she  was  made  a 
party  plaintiff. 

The  amended  complaint,  upon  which  the  case  was  tried, 
avers,  in  substance,  that  Orlie  Jones  owns  a  tract  of  land 
in  Randolph  county;  that  appellees'  land  adjoined  the 
Jones  land  on  the  east ;  that  the  Jones  land  was  higher,  and 
sloped  towards  the  land  of  appellees,  and  the  surface-water 
on  the  Jones  land  naturally  flowed  down  upon  the  land  of 
appellees;  that  Jones  leased  his  land  to  appellant  for  the 
purpose  of  producing  gas  and  oil ;  that  appellant  put  down 
thereon  a  great  number  of  wells  to  a  great  depth,  and 
pumped,  and  continues  to  pump,  therefrom  large  quantities 
of  oil  and  water  strongly  impregnated  with  salt  and  with 
noxious  and  poisonous  minerals,  which  it  discharged  upon 
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said  land,  and  pumped  great  quantities  of  oil  and  water, 
impregnated  as  aforesaid,  into  tanks  on  said  land,  and  care- 
lessly, negligently  and  wrongfully  permitted  said  water  and 
oil  to  be  discharged  from  said  tanks,  and  carelessly,  negli- 
gently and  wrongfully  permitted  said  water,  so  pumped  onto 
said  land  and  discharged  from  said  tanks,  to  flow  down  upon 
appellees'  land,  and  form  a  pond  near  appellees'  house  and 
home,  thereby  destroying  the  vegetation,  rendering  the  land 
sterile,  and  the  habitation  of  appellees  unhealthful  and  un- 
comfortable; that  at  an  inconsiderable  cost,  appellant  could 
have  prevented  said  water  and  refuse  oil  from  so  flowing 
upon  appellees'  land,  and  could  have  cared  for  said  water 
and  oil,  without  injury  to  appellees  or  other  citizens.  To 
this  complaint  appellant  demurred  for  want  of  facts,  which 
demurrer  was  overruled. 

Appellant  answered  in  three  paragraphs.  The  first  was 
a  general  denial;  the  second,  after  admitting  the  putting 
down  of  the  wells  and  the  operation  thereof,  as  charged, 
averred  that  said  wells  were  drilled  to  the  proper  and  ordi- 
nary depth  for  the  production  of  oil,  in  the  most  skilful  way ; 
that  said  wells  were  operated  and  said  oil  was  produced  in 
the  most  skilful  manner;  that  appellant  was  never  guilty 
of  any  negligence  in  operating  said  wells,  or  in  producing 
oil  therefrom,  or  in  allowing  oil  or  salt  water  to  escape ;  that 
said  water,  when  produced,  was  allowed  by  appellant  to  flow 
upon  the  ground,  and  was  allowed  to  seek  its  course  and 
escape  by  its  own  volition,  and  that  it  coursed  its  way  by  its 
own  volition,  and  went  upon  the  lands  of  appellees,  because 
the  land  upon  which  the  appellant  was  operating  its  said 
Wells  was  higher  than  the  lands  of  appellees ;  that  there  was 
no  method  by  which  oils  could  be  produced  from  said  wells 
without  the  production  of  salt  water,  and  that  said  wells 
could  not  be  operated  for  oil  unless  said  salt  water  was  al* 
lowed  to  run  on  the  lands  of  appellees;  that  any  damage 
thereby  caused  was  absolutely  necessary,  and  could  not  be 
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avoided  by  appellant;  that  appellant  had  no  intention  of 
injuring  appellees. 

Appellant  insists  that  the  complaint  is  insufficient,  for 

the  reason  that  what  it  did  was  necessary  in  the  exercise  of 

its  rights  under  the  lease ;  that  nature  had  placed  the 

1.  oil  there,  and  there  it  had  to  be  taken  out,  and  if  in 
so  doing  appellant  incidentally  injured  another,  it 

was  the  other's  misfortune,  for  which  he  was  entitled  to 
no  recompense.  We  cannot  affirm  this  doctrine.  One  is 
entitled  to  a  reasonable  use  of  his  property,  even  if  such 
use  incidentally  injures  his  neighbor;  but  liability  for  such 
injury  will  attach  when  the  use  becomes  unreasonable. 
Ohio  Oil  Co.  V.  West  fall  (1909),  43  Ind.  App.  661 ;  Columbus, 
etc,  Iron  Co,  v.  Tucker  (1891),  48  Ohio  St.  41,  26  N.  E.  630, 
12  L.  R.  A.  577,  29  Am.  St.  528. 

Sic  utere  tuo  ut  alienum  non  laedas — ^*'So  use  thine  own 

that  another  you  may  not  injure" — is  an  ancient  rule  of 

property,  well  established  in  authority  and  equity ;  but 

2.  it  has  been  greatly  circumscribed  in  later  years  by 
the  influence  of  selfish  greed  under  the  mask^of  pro 

bono  publico.  However,  we  are  of  the  opinion  that  enough 
of  the  rule  remains  to  prevent  one  from  so  using  his  prop- 
erty for  his  profit  as  practically  to  confiscate  or  destroy  his 
adjoining  neighbor's  property,  where,  as  here  averred,  such 
injury  could  be  prevented  at  an  inconsiderable  cost.  And 
if  he  does  so  use  his  property,  under  such  circumstances, 
and  inflicts  such  injury,  he  should  be  compelled  to  respond 
in  damages,  for  it  can  hardly  be  said  that  such  a  use  is  a 
reasonable  one.  Pfeiffer  v.  Brown  (1895),  165  Pa.  St.  267, 
30  Atl.  844,  44  Am.  St.  660 ;  Ohio  Oil  Co.  v.  Westfall,  supra; 
Cahill  V.  Eastman  (1872),  18  Minn.  324,  10  Am.  Rep.  184  5 
Fletcher  v.  Rylands  (1866),  L.  R.  1  Ex.  *265. 

In  the  case  last  cited,  which  is  the  leading  case  on  this 
subject,  the  rule  is  laid  down  as  follows:    *'We  think  that 
the  true  rule  of  law  is,  that  the  person  who  for  his  own 
Vol.  4a-46 
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purposes  brings  on  his  land  and  collects  and  keeps  there  any- 
thing likely  to  do  mischief  if  it  escapes,  must  keep  it  in 
at  his  peril,  and,  if  he  does  not  do  so,  is  prima  facie  answer- 
able for  all  the  damage  which  is  the  natural  consequence  of 
its  escape.  •  *  *  It  seems  but  reasonable  and  just  that 
the  neighbor,  who  has  brought  something  on  his  own  prop- 
erty which  was  not  naturally  there,  harmless  to  others  so 
long  as  it  is  confined  to  his  own  property,  but  which  he 
knows  to  be  mischievous  if  it  gets  on  his  neighbor's, 
should  be  obliged  to  make  good  the  damage  which  ensues  if 
he  does  not  succeed  in  confining  it  to  his  own  property. 
But  for  his  act  in  bringing  it  there  no  mischief  could  have 
accrued,  and  it  seems  but  just  that  he  should  at  his  peril 
keep  it  there  so  that  no  mischief  may  accrue,  or  answer  for 
the  natural  and  anticipated  consequence.  And  upon  au- 
thority, this  we  think  is  established  to  be  the  law  whether 
the  things  so  brought  be  beasts,  or  water,  or  filth,  or 
stenches." 

Appellees'  land  is  servient  to  the  surface  flowage  of  the 

Jones  land,  which  nature  casts  upon  it,  contaminated  by 

deleterious  matter,  with  which  a  reasonable  use  of  the 

3.  Jones  land  might  impregnate  it ;  but  it  is  not  servient 
to  an  unreasonable  artificial  surface  flowage,  or  to 

surface  flowage  collected  into  artificial  channels  and  cast 
upon  it.  Pfeiffer  v.  Brown,  supra;  Anderson  v.  Drake 
(1909),  24  S.  Dak.  216,  123  N.  W.  673;  Templeton  v.  Vosh- 
loe  (1880),  72  Ind.  134,  37  Am.  Rep.  150;  City  of  Garrett 
V.  Winterich  (1909),  44  Ind.  App.  322;  Buchanan's  Trustees 
V.  Montgomerie  (1853),  2  Stuart  519;  Bellows  v.  Sackett 
(1853),  15  Barb.  96;  Smith  v.  Fletcher  (1872),  L.  R.  7  Ex. 
305 ;  Fletcher  v.  Rylands,  supra. 

The  principle  governing  the  cases  of  Barnard  v.  Sherley 

(1893),  135  Ind.  547,  24  L.  R.  A.  568,  41  Am.  St.  454, 

Weston  Paper  Co.  v.  Pope  (1900),  155  Ind.  394,  56 

4.  L.  R.  A.  899,  and  Pennsylvania  Coal  Co.  v.  Sanderson 
(1886),  113  Pa.  St.  126,  6  Atl.  453,  57  Am.  Rep.  445, 
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is  not  applicable.  In  each  of  those  cases  the  injury  was 
caused  to  riparian  owners  by  the  contamination  of  water  in 
watercourses.  Such  watercourses  are  in  the  nature  of  nat- 
ural sewers  to  carry  off  accumulated  waters  and  deleterious 
substances,  and  riparian  owners  take  their  position  on  the 
banks  of  watercourses  with  notice  that  such  position  is 
superior  to  those  below  them  and  inferior  to  those  above 
them,  that  farms,  cities  and  villages  may  gather  along  the 
banks,  and  that  impurities,  incident  to  population,  trades 
and  agriculture,  that  fall  upon  the  surface,  will  in  some 
way  be  cast  into  the  stream,  and  said  owners'  enjoyment  of 
it  thus  modified.  City  of  Valparaiso  v.  Hagen  (1899),  153 
Ind.  337,  48  L.  R.  A.  707,  74  Am.  St.  305. 

A  city  may,  under  certain  circumstances,  when  necessary 
for  the  purpose  of  sanitation,  discharge  its  sewage  into  a 
natural  watercourse,  and  thus  render  its  pure  waters  impure, 
to  the  injury  of  lower  riparian  owners,  without  liability  for 
such  injury.  City  of  Richmond  v.  Test  (1897),  18  Ind.  App. 
482 ;  City  of  Valparaiso  v.  Hagen,  supra. 

The  development  of  the  country  and  the  rapid  growth  of 
cities  and  towns,  with  their  consequent  accumulation  of 
filth  and  sewage,  which  is  being  cast  into  the  ponds,  streams 
and  watercourses,  to  the  great  danger  of  the  public  health, 
has  produced  a  condition  that  calls  for  a  restriction,  if  not 
an  abridgment,  of  the  rules  laid  down  in  the  cases  of  City  of 
Richmond  v.  Test,  supra,  and  City  of  Valparaiso  v.  Hagen, 
supra.  And  in  this  connection  attention  is  called  to  an  act  for 
the  protection  of  streams,  enacted  by  the  General  Assembly 
of  1909  (Acts  1909  p.  60).  But  notwithstanding  the  various 
enlargements,  in  other  respects,  of  the  general  rule,  the  law 
still  is,  that  a  city  has  not  the  right  to  collect  its  surface  and 
subterranean  waters  into  sewers,  impregnate  them  with  its 
filth  and  sewage,  and  cast  them  upon  the  surface  of  its  land 
where,  by  the  laws  of  gravitation,  they  flow  not  by  water- 
courses, but  upon  the  surface  onto  the  lower  adjoining  lands, 
and  render  them  unfit  for  cultivation  and  habitation.    City 
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of  Lehanm  v.  Twiford  (1895),  13  IncL  App.  384;  City  of 
Oarrett  v.  Winterich,  supra;  Phinizy  v.  City  Council,  etc, 
(1872),  47  Ga.  260. 

For  the  foregoing  reasons,  we  hold  that  the  averments  of 
the  complaint  show  a  liability  of  appellant  to  appellees  for 
the  injuries  charged. 

It  is  also  nrged  that  the  complaint  is  insufficient  for  the 
reason  that  it  does  not  aver  that  appellees  were  free 

5.    from  contributory  fault.    The  complaint  charges  the 
creation  and  maintenance  of  a  nuisance.    §291  Burns 
1908,  §289  R.  S.  1881. 

This  is  an  active,  aggressive  wrong,  and  contributory  neg- 
ligence does  not  enter  into  the  question  of  liability.  City  of 
Lebanon  v.  Twiford,  supra;  Muncie  Pulp  Co.  v.  Martin 
(1899),  23  Ind.  App.  558;  Williamson  v.  Tingling  (1881), 
80  Ind.  379;  T.  A.  Snider  Preserve  Co,  v.  Beemon  (1901), 
22  Ky.  Law  1527,  60  S.  W.  849;  Paddock  v.  Somes  (1890), 
102  Mo.  226,  14  S.  W.  746,  10  L.  R.  A.  254. 

In  the  cases  of  T.  A,  Snider  Preserve  Co,  v.  Beemon,  supra, 
and  Paddock  v.  Somes,  supra,  the  following  from  Wood, 
Nuisances  (2d  ed.)  §435,  is  quoted  with  approval:  ** Neither 
does  it  make  any  difference  or  in  any  measure  operate  as  an 
excuse  that  the  nuisance  cannot  be  obviated  without  great 
expense,  or  that  the  plaintiff  himself  could  obviate  the  in- 
jury at  a  trifling  expense.  It  is  the  duty  of  every  person 
or  public  body  to  prevent  a  nuisance,  and  the  fact  that  the 
person  injured  could,  but  does  not,  prevent  damages  to  his 
property  therefrom,  is  no  defense  either  to  an  action  at  law 
or  in  equity.  A  party  is  not  bound  to  expend  a  dollar,  or 
do  any  act  to  secure  for  himself  the  exercise  or  enjoyment  of 
a  legal  right  of  which  he  is  deprived  by  reason  of  the  wrong- 
ful acts  of  another."  The  law  of  contributory  negligence 
has  no  more  place  in  an  action  of  this  sort  than  has  the  law 
of  self-defense. 

In  this  case  the  complaint  charges  that  the  positive  act 
of  bringing  the  impregnated  subterranean  waters  in  great 
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quantities  to  the  surface,  and  discharging  them  upon 

6.  the  surface  where,  by  the  laws  of  gravitation,  they 
must  flow  upon  appellees'  land,  and  the  negligent  act, 

of  failing  to  prevent  this  natural  course  of  flow,  combined, 
created  the  nuisance,  the  maintenance  of  which  constituted 
a  positive  wrong  for  which  contributory  negligence  can  have 
no  part  in  fixing  liability.  In  fact,  the  averments  of  negli- 
gence on  the  part  of  appellant  may  be  considered  as  sur- 
plusage, eliminating  all  charge  of  negligence  on  the  part  of 
appellant.  The  complaint  states  facts  sufficient  to  constitute 
a  cause  of  action.    Ohio  Oil  Co.  v.  Westfall,  supra. 

Complaint  is  made  that  the  court  had  no  jurisdiction  of 

the  subject-matter.     The  land  was  owned  by  appellees  as 

tenants  by  the  entirety,  and  was  situated  in  Randolph 

7.  county,  as  was  also  the  land  upon  which  appellant 
had  its  lease.     Appellee  Charles  Jackson  instituted 

this  suit  in  Randolph  county,  afterwards  it  was  venued  to 
Delaware  county.  Here  appellees  petitioned  the  court  for 
leave  to  amend  the  complaint,  and  asked  that  Cora  B.  Jack- 
son be  made  a  party.  This  request  was  granted,  and  ah 
amended  complaint,  in  all  essential  particulars  the  same 
as  the  original  complaint,  except  that  Cora  B.  Jackson  was 
joined  with  Charles  Jackson  as  plaintiff,  was  filed,  over  the 
objection  of  appellant.  Of  course  the  venue  of  the  action 
was  originally  in  Randolph  county.  Appellee  Charles 
Jackson's  complaint  in  the  Randolph  Circuit  Court  was 
sufficient  to  invoke  the  jurisdiction  of  that  court  over  the 
subject-matter.  Sheridan  Oas,  etc.,  Co.  v.  Pearson  (1898), 
19  Ind.  App.  252. 

Under  the  statute,  when  a  cause  is  venued  from  one 
county  to  another,  the  clerk  of  the  proper  c?)urt  of  the 
latter  county  shall  receive  the  transcript  and  papers,  docket 
the  action  in  its  order  among  the  other  causes,  and  the  cause 
shall  be  tried,  or  otherwise  disposed  of,  in  the  same  manner 
as  if  it  originated  in  said  court  (§424  Bums  1908,  §413  R. 
S.  1881),  and  the  latter  court  has  whole  and  sole  jurisdiction 
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over  such  cause.  Foster  v.  Potter  (1865),  24  Ind.  363;  To- 
ledo, etc.,  B.  Co.  V.  Wright  (1879),  68  Ind.  586,  34  Am.  Rep. 
277. 

After  the  change  was  made,  the  venue  of  the  cause  of 

action  was  in  the  Delaware  Circuit  Court,  and  that  court  had 

the  same  jurisdiction  and  power  to  make  any  order 

8.  or  ruling  that  it  would  have  had,  had  the  case  been 
properly  brought  in  said  court  in  the  first  instance 

(4  Ency.  PL  and  Pr.  487),  and  even  after  change  of  parties 
{State  V.  Hays  [1885],  88  Mo.  344;  B.  E.  Stafford  &  Co. 
Y.  L.  &  H.  Blum  [1894],  7  Tex.  Civ.  App.  283,  27  S.  W.  12) 
and  irrespective  of  the  residence  of  the  parties  {East  St, 
Louis,  etc.,  B.  Co.  v.  Enright  [1893],  47  111.  App.  494). 

If  the  amendment  and  addition,  as  here  made,  could  prop- 
erly be  made  in  a  case  originating  in  said  court,  the  same 
amendment  and  addition  co\dd  be  made  in  a  cause  brought 
there  on  a  change  of  venue.  The  amendment  made  no  new 
cause  of  action,  and  required  no  new  defense,  and  therefore 
was  one  that  properly  might  be  made.  1  Hogate,  PI.  and 
Pr.  §606. 

Complaint  is  made  of  the  giving  of  instruction  fifteen.  By 
this  instruction  the  jury  was  told  that  in  assessing  damages 
it  should  consider  the  difference  in  the  fair  rental  value  of 
the  farm  of  appellees  from  January  1,  1905,  to  October  16, 
1906.  The  objection  to  this  instruction  is  that  it  authorized 
the  jury  to  assess  damages  accruing  after  the  bringing  of 
the  action. 

The  original  complaint  in  this  case  was  filed  in  the  Ran- 
dolph Circuit  Court  on  April  25,  1906,  but  on  October  16, 
1906,  appellees  filed  a  supplemental  complaint,  for  the 

9.  purpose  of  showing  the  continuation  of  the  mainte- 
nance of  the  nuisance  by  appellant,  as  complained 

of  in  the  original  complaint,  up  to  the  filing  of  said  supple- 
mental complaint.  The  maintenance  of  a  nuisance  is  a  con- 
tinuous offense,  and  damages  may  be  recovered  so  long  as  such 
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nuisance  is  maintained.    It  is  true  that  in  an  action  founded 
on  a  tort  the  plaintiff  can  recover  only  such  damages 

10.  as  had  accrued  at  the  commencement  of  the  action. 
Musselman  v.  Manly  (1873),  42  Ind.  462;  Maxwell 

V.  Boyne  (1871),  36  Ind.  120.  While  this  is  true,  as  a  gen- 
eral rule,  we  can  see  no  reason  for  the  application  of  this 
rule  to  cases  like  the  present,  where  the  tort  is  a  continuous 
offense,  and  where  a  supplemental  complaint  has  been  filed 
showing  the  continuation  of  the  wrong  up  to  the  time  of  the 
filing  of  the  supplemental  complaint.  Supplemental  plead- 
ings are  specifically  authorized  by  our  statutes.  §408  Bums 
1908,  §399  R.  S.  1881. 

The  purpose  of  such  supplemental  complaint  is  to  bring 
into  the  record  new  facts  that  have  accrued  since  the 
commencement  of  the  action,  so  that  the  court  may  render 
judgment  upon  the  facts  as  they  exist  at  the  time  of  its 
rendition.  Musselman  v.  Manly,  supra;  Ponder  v.  Tate 
(1892),  132  Ind.  327. 

The  original  complaint  and  the  supplemental  com- 

11.  plaint  constitute  plaintiff's  complaint  and  cause  of 
action.    Peters  v.  Banta  (1889),  120  Ind.  416;  Chap- 
man V.  Jones  (1898),  149  Ind.  434. 

A  supplemental  complaint  is  not  an  amendment  to  the 
complaint ;  but  its  ofiice  is  to  bring  forward  a  matter,  proper 
to  be  litigated,  along  with  the  matters  contained  in  the  orig- 
inal complaint,  that  has  accrued  since  the  commencement  of 
the  action,  and  it  assumes  that  the  original  complaint  is  to 
stand  as  it  originally  stood.  Chapman  v.  Jones,  supra;  Pon- 
der V.  Tate,  supra. 

Applying  these  rules,  it  seems  proper  in  a  case  like  this  to 
file  a  supplemental  complaint,  and  litigate  the  question  of 
damages  up  to  the  time  of  the  filing  of  such  supplemental 
complaint.  This  is  in  entire  accord  with  the  theory  of  the 
uses  of  the  supplemental  complaint.  Otherwise  a  supple- 
mental complaint  would  serve  no  useful  purpose.    There  was 
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no  error  in  this  instruction.  For  the  same  reasons  there 
was  no  error  in  the  refusal  of  the  court  to  strike  out  the 
supplemental  complaint. 

The  establishment  of  the  foregoing  principles  determines 
all  the  other  questions  presented. 

Judgment  affirmed. 


Winona  and  Warsaw  Railway  Company  v. 

Rousseau. 

[No.  6,848.    Filed  November  29,  1910.    Rehearing  denied  February 
14,  1911.    Transfer  denied  June  28,  1911.] 

1.  Neouqence. — Contributory. — Negativing  Complaint. — It  Is  not 
necessary,  In  a  complaint  for  personal  injuries,  to  negative  con- 
tributory negligence,    p.  250. 

2.  Cabbiebs. — Passengers. — Sudden  Start  of  Cars. — Complaint — 
Inferences. — Where  a  complaint  shows  the  relation  of  passenger 
and  carrier  between  plaintiff  and  defendant,  the  duties  of  the 
carrier  need  not  be  set  out,  since  the  law  Axes  them ;  and  an  al- 
legation that  the  defendant  violently  started  its  car,  thereby 
throwing  the  plaintiff  therefrom,  sufficiently  states  a  cause  of 
action,    pp.  250, 252. 

3h  Cabbiebs. — Passengers. — Sudden  Start  of  Car. — Contributor]/ 
Negligence. — Complaint. — A  complaint  showing  that  the  plaintiff 
was  guilty  of  contributory  negligence  is  bad  on  demurrer;  but  a 
complaint  alleging  that  the  plaintiff  arose,  preparatory  to  alight- 
ing from  the  car,  and  that  the  car  started  with  a  violent  jerk, 
thereby  throwing  her  therefrom,  does  not  show  contributory  neg- 
ligence,   p.  252. 

4.  Cabbiebs. — Passengers. — Standing  in  Car. — Where  a  passenger 
Is  known  to  be  standing  In  a  car,  regardless  of  the  reason  there- 
for, it  Is  the  duty  of  the  persons  In  charge  of  the  car  to  operate 
It  in  such  a  manner  as  not  to  throw  such  passenger  therefrom* 
p.  252. 

5.  Cabbiebs. — Passengers. — Standing  in  Car. — Contributory  NcglU 
gence. — ^It  does  not  constitute  contributory  nepligence,  as  a  mattef 
of  law,  for  a  passenger  to  stand  on  a  moving  car.    p.  252. 

6.  Cabbiebs. — Care  Toward  Passengers.— VfhUe  it  is  not  the  cus- 
tomary duty  of  a  motorman  to  look  after  the  pasa^igers  on  his 
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cor,  it  is  his  duty  to  exercise  the  highest  practicable  degree  of 
care  In  the  (^ration  of  his  car ;  and  this  may  require  him  to  see 
whether  passengers  are  In  a  position  of  safety,    pp.  252, 258. 

7.  Damages. — Excessive. — Interurhan  Railroads, — ^Where  a  verdict 
is  not  so  large  as  to  Indicate  that  the  jury  acted  from  prejudice, 
partiality  or  corruption,  it  will  not  be  disturbed  on  appeal, 
p.  253. 

8.  Appeal. — Briefs. — Waiver. — Points  not  argued  are  waived,  p. 
253. 

9.  Cabbiebs. — Stations. — Passengers. — Complaint, — ^A  complaint  by 
a  passenger  of  an  Interurban  railway  company,  alleging  that  she 
arose  in  the  car  preparatory  to  alighting,  that  a  signal  to  stop 
had  been  given,  that  the  motorman  negligently  gave  the  car  a 
sudden  jerk,  thereby  throwing  plaintiff  from  the  car,  but  falling 
to  allege  that  the  place  where  she  was  attempting  to  alight  was 
at  a  usual  stopping  place,  Is  sufficient,    p.  253. 

10.  Carriebs. — Passengers. — Sudden  Start  of  Car. — Signal  by 
Stranger. — Proximate  Cause. — Jury. — In  an  action  by  a  passen- 
ger against  an  interurban  railway  company  for  negligently  and 
suddenly  starting  the  car  with  a  jerk,  thereby  throwing  her 
therefrom,  the  alleged  fact  that  a  stranger  gave  the  signal  for 
the  motorman  to  proceed,  is  not  conclusive  that  the  proximate 
cause  of  the  Injury  received  was  the  giving  of  such  signal  and 
not  the  alleged  negligence  In  starting  the  car  with  a  jerk,  the 
question  being  for  the  jury;  and  an  Instruction  that  on  proof  of 
such  alleged  fact  the  plaintiff  could  not  recover,  was  correctly 
refused,    pp.  255, 259, 260. 

11.  Negligence. — Evidence. — Inferences. — Appeal. — In  a  negligence 
case,  evidence  of  facts  from  which  an  inference  of  defendant's 
negligence  arises,  is  sufficient  to  sustain  a  verdict,  on  appeal, 
p.  259. 

12.  TBLA.L. — Verdict, — Inferences. — Appeal. — On  appeal,  all  reason- 
able inferences  are  drawn  In  favor  of  the  general  verdict,    p.  260. 

13.  Tbial. — Verdict. — Interrogatories. — Conflict. — The  general  ver- 
dict controls  the  answers  to  the  Interrogatories  to  the  jury  unless 
they  are  In  irreconcilable  conflict  therewith,    p.  261. 

From  Elkhart  Superior  Court ;  V.  W.  VanFleet,  Judge. 

Action  by  Mary  Bousseau  against  the  Winona  and  Warsaw 
Railway  Company.  Prom  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Frazer,  Cook  <fe  Frazer  and  Widaman  &  Widamcm,  for 
appellant. 
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Levi  R,  Stookey,  T.  Wayne  Anglin  and  James  M,  Van- 
Fleet,  for  appellee. 

Watson,  J. — The  complaint  in  this  cause  is  in  three  para- 
graphs. The  first  alleges  substantially  the  following  facts  : 
That  the  Winona  and  Warsaw  Railway  Company  was  on 
August  15,  1906,  a  common  carrier  of  passengers  for  hire; 
that  it  propelled  its  cars  by  means  of  electricity  upon  a  street 
railway  in  the  city  of  Warsaw,  Kosciusko  county;  that  on 
said  day  plaintiff  took  passage  on  one  of  said  cars,  and  paid 
to  defendant  her  fare  as  a  passenger;  that  said  car 
was  an  open  one,  and  was  in  charge  of  a  motorman  and 
a  conductor ;  that  there  was  an  unobstructed  view  of  the  pas- 
sengers from  all  parts  of  the  car;  that  plaintiff  desired  to 
alight  from  said  car  at  the  intersection  of  Center  and  Lake 
streets ;  that  said  car  was  proceeding  west  on  Center  street, 
and,  without  stopping  at  said  intersection,  proceeded  south 
on  said  Lake  street ;  that,  as  it  thus  proceeded,  plaintiff  heard 
some  of  the  passengers  call  to  the  conductor  to  stop  the  car, 
and  she  also  heard  the  bell  ring  as  a  signal  for  said 
motorman  to  stop  the  car;  that  the  motorman  heard  said 
signal,  and  at  once,  in  obedience  thereto,  began  to  decrease 
the  speed  of  said  car,  which  was  brought  almost  to  a  stop ; 
that  plaintiff  believed  that  said  car  was  about  to  stop  in 
obedience  to  said  signal,  and,  acting  upon  that  belief,  she 
arose  from  her  seat  in  order  to  alight  as  soon  as  said  car 
should  stop;  that  the  motorman,  if  he  had  looked,  or  had 
used  reasonable  care  and  diligence  in  the  discharge  of  his 
duties,  could  have  seen  that  plaintiff  was  standing,  prepara- 
tory to  alighting  from  the  car,  and  at  a  place  from  which 
she  might  be  thrown  from  the  car;  that  said  motorman,  with- 
out giving  any  notice  or  warning,  then  and  there  carelessly 
and  negligently  so  applied  power  to  said  car  as  to  cause  it 
to  move  forward  with  a  sudden  jerk,  and  on  account  of  said 
negligence  of  said  motorman  this  plaintiff  was  thrown  from 
said  car  and  caused  to  fall  upon  the  street,  by  reason  of 
which  she  was  greatly  bruised,  injured,  etc. 
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The  second  paragraph  alleges,  in  addition  to  the  aver- 
ments of  the  first,  that  the  bell  was  rang  by  some  person 
unknown  to  plaintiff ;  that  she  heard  the  bell,  and  understood 
it  to  be  a  signal  to  stop  said  car,  and  supposed  and  believed 
that  it  had  been  given  by  the  conductor ;  that  the  conductor 
heard  said  signal  to  stop  said  car,  and  could  have  counter- 
manded said  signal  if  he  had  not  wished  to  stop  at  said 
place ;  that  he  negligently  failed  to  countermand  said  signal 
to  stop,  and  thereby  ratified  and  adopted  it  as  his  own. 

The  third  paragraph  alleged,  in  addition  to  the  allegation 
of  both  the  first  and  second  paragraphs,  that  if  the  motorman 
had  looked  back  of  him  through  the  car  he  could  have  seen 
plaintiff  standing,  but  he  negligently  failed  so  to  look ;  that, 
without  giving  any  notice  or  warning,  he  suddenly  increased 
the  speed  of  the  car  and  caused  appellee  to  fall,  etc. 

A  demurrer  was  addressed  to  each  paragraph,  which  de- 
murrers were  overruled  and  exceptions  taken.  The  trial 
resulted  in  a  verdict  for  appellee.  Upon  the  overruling  of 
the  motion  for  a  new  trial,  the  cause  was  appealed  to  this 
court. 

The  fli-st  question  arises  on  the  assignment  that  the  court 

erred  in  overruling  appellant's  separate  demurrer  to  each 

paragraph  of   appellee's   amended   complaint.     The 

1.  pleadings  before  summarized  contain  much  eviden- 
tiary matter,  and  indicate  some  confusion  in  the  mind 

of  the  author  as  to  the  theory  upon  which  he  is  basing  his 
claim.  It  has  not  been  necessary,  since  the  act  of  1899  (Acts 
1899  p.  58,  §632  Bums  1908),  to  negative  contributory  neg- 
ligence in  a  complaint  for  personal  injuries. 

The  complaint  avers  the  relation  of  passenger  and  carrier. 

This  being  so,  the  obligation  imposed  upon  the  carrier  is 

fixed  by  law,  and  the  violent  starting  of  the  car  in  a 

2.  negligent  manner  furnishes  the  basis  for  legal  lia- 
bility.    This  is  shown  by  each  paragraph,  and  each 

was,  therefore,  sufficient.  Of  course,  if  the  facts  pleaded 
establish  contributory  negligence,  the  demurrers  should  have 
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been  sustained.     The  passenger  might  be  guilty  of 

3.  such  negligence  in  leaving  or  attempting  to  leave  the 
car  at  an  improper  place,  but  nothing  of  that  kind  is 

shown.  It  is  shown  that  she  arose  from  her  seat  in  order 
to  alight  as  soon  as  the  car  should  stop,  but  it  does  not  appear 
that  she  attempted  to  leave  the  car;  so  that  it  is  immaterial 
whether  the  place  was  one  at  which  she  might  properly  have 
alighted. 

It  is  averred  that  the  car  was  negligently  operated.     In 

view  of  facts  known  to  the  persons  in  charge  of  the  car — 

one  of  such  facts  being  that  the  appellee  was  standing 

4.  — if  they  knew  that  she  was  on  her  feet,  it  was  their 
duty  not  to  operate  it  in  such  a  manner  as  would 

likely  result  in  her  being  thrown  off,  and  this  duty  was  not 
affected  by  the  reasons  that  may  have  prompted  her  to  as- 
sume such  a  position. 

She  was  quite  as  much  a  passenger  as  though  she  had  been 

standing  for  lack  of  a  place  to  sit,  and  it  cannot  be  adjudged 

as  a  matter  of  law  that  she  was  guilty   of  con- 

5.  tributory  negligence,  merely  because  she  was  standing 
while  the  car  was  in  motion.  Harris  v.  Pittsburgh,  etc., 

B.  Co.  (1904),  32  Ind.  App.  600;  Pittsburgh,  etc.,  B.  Co,  v. 
Miller  (1904),  33  Ind.  App.  128;  Fort  Wayne  Traction  Co. 
V.  Hardendorf  (1905),  164  Ind.  403. 

Each  paragraph  shows  that  the  relationship  of  passenger 
and  carrier  existed,  and  avers  that  the  car  was  negli- 
2.    gently  operated,  and  that  the  passenger  was  thereby 
thrown  off  and  injured.     The  demurrer  was  prop- 
erly overruled. 

It  is  urged  that  the  court  erred  in  overruling  the  motion 

for  a  new  trial ;  that  it  is  not  the  duty  of  the  motorman  to 

be  looking  back  into  his  car  to  see  what  passengers  are 

6.  doing,  and  that  his  failure  to  observe  their  positions 
cannot  be  made  the  basis  of  a  charge  of  negligence. 

This  is  true,  but  it  is  likewise  true  that  the  motorman  is  not 
permitted  carelessly  and  negligently  to  apply  the  power  to 
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the  car  so  as  to  give  it  a  sudden  jerk,  to  the  injury  of  a  pas- 
senger, as  is  alleged  in  this  cause.  The  law  demands  of  the 
motorman  the  exercise  of  a  degree  of  care  and  vigilance  cor- 
responding with  the  danger  which  may  accrue  to  passengers 
from  his  negligence  in  any  given  particular.  A  high  degree 
of  care  from  the  carrier  toward  the  passengers  is  exacted 
by  law,  and  the  conduct  of  the  employes  in  charge  of  the  car 
must  correspond  therewith.  3  Thompson,  Negligence  (2d 
ed.)  §3475.  The  duty  of  the  motorman  is  to  know  that  he 
may  safely  start  the  car,  and  he  cannot  justify  a  violent  ap- 
plication of  electricity,  by  saying  that  he  did  not  know  that 
any  passenger  was  in  a  position  where  he  was  likely  to  be 
thrown  off.  The  jury  was  warranted  in  finding  that  the 
negligence  charged  was  the  proximate  cause  of  the  injury. 
Chicago,  etc.,  R.  Co.  v.  Martin  (1903),  31  Ind.  App.  308. 
The  verdict  for  $2,000  is  not  so  excessive  as  to  indicate 
that  the  jury  acted  from  prejudice,  partiality  or  cor- 

7.  ruption,  and,  therefore,  it  will  not  be  interfered  with. 
Pittsburgh,  etc.,  B.  Go.  v.  Lightheiser  (1907),  168 

Ind.  438. 

The  assignment  that  the  court  erred  in  overruling 

8.  appellant's  motion  for  judgment  on  the  answers  to  the 
interrogatories,  notwithstanding  the  general  verdict,  is 

waived  where  appellant  fails  to  present  any  argument  thereon. 
We  find  no  error,  and  the  judgment  is  affirmed. 

On  Petition  for  Rehearing. 

HoTTEL,  J. — Counsel  for  appellant  in  their  petition  for  a 
rehearing  urge,  with  much  earnestness,  that  the  court  failed 
to  consider  in  the  original  opinion  some  questions  that  they 
deem  vital  and  controlling.  We  therefore  supplement  that 
opinion  with  a  consideration  of  those  questions. 

Counsel  first  insist  that  neither  of  the  several  paragraphs 
of  complaint  states  sufficient  facts.    The  only  objection 

9.  urged  in  the  petition  for  rehearing  is  that  said  parar 
graphs  do  not  allege  ^'that  the  place  at  which  appellee 
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desired  to  alight  was  a  usual  stopping  place  on  appellant's 
railway.'* 

To  sustain  their  contention  that  this  is  a  necessary  allega- 
tion in  each  paragraph  of  the  complaint,  counsel  have  cited 
two  cases,  one  of  which  relates  to  an  injury  received  by  a 
passenger  in  alighting  from  a  steam  railroad,  caused  by 
there  being  no  platform  at  the  point  where  the  train  stopped, 
and  said  passenger  was  injured  by  stepping  to  the  ground 
while  the  train  was  standing;  and  the  other  case  cited  was 
a  case  where  the  passenger  was  ejected  from  the  train.  So 
it  will  be  seen  that  the  theory  of  the  complaint  in  each  case 
was  entirely  different  from  the  theory  of  the  several  para- 
graphs of  complaint  in  the  case  at  bar.  But  even  if  it  were 
conceded  that  such  an  allegation  were  necessary  in  a  suit  like 
this  one,  if  brought  against  a  steam  railroad,  it  would  not 
follow  that  such  an  allegation  is  necessary  where  the  suit  is 
against  an  electric  street  railway.  The  manner  of  operating 
steam  railroads  is  so  different  from  the  manner  of  operating 
electric  street  railways,  that  the  rules  of  law  obtaining  in 
the  first  do  not  always  apply  to  the  latter.  The  steam  rail- 
road companies  usually  have  a  schedule  time  upon  which 
they  operate  their  trains,  and  have  fixed  places  for  stopping 
to  discharge  and  receive  passengers,  so  that  there  was  reason 
for  the  application  of  the  rule  contended  for  by  counsel  in 
the  particular  cases  cited ;  but  upon  electric  street  railways, 
where  the  manner  of  operating  the  car  is,  in  a  large  meas- 
ure, by  signal,  and  the  places  of  receiving  and  discharging 
passengers,  and  the  stopping  and  starting  of  the  car  for 
such  purposes,  all  depend,  to  a  great  extent,  on  the  signal, 
the  reason  for  the  rule  ceases;^ and,  this  being  true,  the  rule 
itself  ceases. 

The  complaint  alleges  that  a  signal  to  stop  was  given, 
and  that  in  obedience  thereto  the  motorman  slackened  the 
speed  of  the  car,  and  almost  or  quite  stopped  it,  and  that 
appellee,  believinj^  that  the  car  would  be  stopped  for  the 
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discharge  of  passengers  at  that  point,  got  up,  preparatory 
to  alighting  from  said  ear.  For  the  purposes  of  a  suit  against 
an  electric  street  railway  company,  this  allegation  was  the 
equivalent  of  the  allegation  contended  for  by  counsel,  which, 
in  the  cases  cited,  applies  to  steam  railroads,  and  we  think 
made  the  several  paragraphs  of  complaint  entirely  sufficient 
in  this  regard.  Anderson  v.  Citizens  8t.  B.  Co.  (1895),  12 
Ind.  App.  194. 

The  one  question,  however,  which  counsel  in  their  brief 

on  petition  for  rehearing  most  strongly  emphasize  and  urge, 

is  one  relating  to  **the  proximate  cause  of  the  in- 

10.  jury,*'  as  disclosed  by  the  evidence.  They  insist  in 
their  brief  th^'the  uncontradicted  evidence  shows 
**that  the  signal  was  given  to  the  motorman  to  stop  the  car; 
that  the  plaintiff  arose  to  her  feet  before  the  car  had  stopped, 
for  the  purpose  of  alighting,  and  that  a  passenger  on  the 
car — a  stranger  to  the  company — gave  the  signal  to  "go 
ahead ;  that  thereupon,  in  obedience  to  the  signal,  the  motor- 
man  applied  the  power,  and  that  the  starting  of  the  car 
caused  the  plaintiff  to  fall,  from  which  fall  she  received  the 
injury  complained  of."  Counsel  then  add:  **It  seems  to 
us  that  the  giving  of  the  signal  to  go  ahead  was  the  proxi- 
mate cause  of  the  car's  starting.  •  •  •  No  reference  what- 
ever is  made  in  the  opinion  to  the  fact  that  a  stranger  gave 
the  signal  to  proceed.  The  whole  gist  of  the  case,  so  far  as 
the  evidence  is  concerned,  is  wrapped  up  in  this  one  subject." 

We  cannot  agree  with  counsel  in  their  conclusion  that, 
under  the  evidence,  the  whole  gist  of  the  case  is,  that  a 
stranger  to  the  company,  a  passenger  on  its  car,  gave  the 
signal  to  go  ahead.  In  considering  the  evidence  we  must 
not  lose  sight  of  the  negligence  charged  in  the  complaint  as 
the  proximate  cause  of  appellee's  injury.  We  quote  from 
the  first  paragraph  of  the  complaint:  **That  said  motor- 
man,  without  giving  any  notice  or  warning,  then  and  there 
carelessly  and  negligently  so  applied  power  to  said  car  as 
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to  cause  it  to  move  forward  with  a  sudden  jerk,  by  means  of 
which  jerk,  and  on  account  of  said  negligence  of  said  motor- 
man,  this  plaintiff  was  thrown  from  said  car." 

The  negligent  act  here  charged  as  being  the  proximate 
cause  of  the  injury,  is  that  the  motorman  so  carelessly  and 
negligently  applied  the  power  as  to  cause  the  car  to  move  for- 
ward with  a  sudden  jerk.  It  is  not  only  the  moving  forward 
of  the  car  or  increase  of  the  speed  that  enters  into  and  char- 
acterizes the  negligence  charged,  but  the  time,  manner  and 
circumstances  of  the  moving  of  the  car  all  enter  into  and  give 
character  and  quality  to  this  act  in  determining  whether  it 
constituted  negligence.  So  that  the  reason  for  the  motor- 
man's  increasing  the  speed  of  the  iur  is  but  one  element 
entering  into  the  question  of  the  negligence  charged,  and  is 
not  the  whole  gist  of  the  case,  as  appellant's  counsel  contend. 

We  know  that  as  a  general  rule  a  common  carrier  of  pas- 
sengers is  only  liable  for  the  negligent  acts  of  itself  and 
servants.  It  is  not  liable  for  the  acts  of  strangers.  But 
under  the  evidence  in  this  case  this  rule  is  not  necessarily 
controlling.  The  evidence  on  the  question  of  signals,  who 
gave  them,  when  and  where  they  were  given,  and  how  many 
were  given,  is  conflicting.  The  conductor  and  other  wit- 
nesses testified  that  the  intersection  of  Lake  and  Center 
streets,  just  after  the  car  passed  the  curve,  where  it  was 
claimed  the  signals  were  given  and  the  speed  of  the  car  was 
being  decreased,  was  regarded  as  a  regular  stopping  place. 
There  were  a  number  of  passengers  on  the  car,  among  them 
appellee,  who  desired  to  get  off  at  this  point.  The  conductor 
testified,  in  substance,  that  after  leaving  Buffalo  street  he 
had  been  requested  by  a  passenger  to  stop  the  car  on  Lake 
street,  and  that,  pursuant  to  that  request,  midway  between 
Buffalo  and  Lake  streets,  he  gave  the  motorman  the  signal 
to  stop  the  car  at  said  Lake  street ;  that  he  noticed  when  he 
got  around  the  curve  that  the  motorman  vas  not  going  to 
stop,  and  that  he  (the  conductor)  was  about  to  give  him 
another  signal  to  stop,  but  saw  a  passenger — Jack  Shoup — 
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get  up  and  pull  the  bell  once,  which  was  the  signal  to  stop, 
and  that  he  did  not  again  give  the  signal  himself,  as  he 
thought  the  one  given  by  Shoup  would  be  sufficient;  that 
the  speed  of  the  car  was  slackened,  and  he  thought  it  was 
going  to  stop,  when  he  saw  another  passenger — Mr.  Qray — 
give  the  bell  two  rings,  which  was  the  *' go-ahead"  signal; 
that  the  car  then  increased  its  speed,  and  about  this  time 
plaintiff  was  thrown  off;  that  he  (the  conductor)  gave  the 
bell  three  rings,  which  he  says  was  the  emergency  signal, 
and  meant  **Stop  the  car  at  once." 

"Witness  Gray  testified  that  after  the  car  turned  south 
on  Lake  street,  and  when  it  reached  the  usual  stopping 
place,  he  said  to  the  conductor :  '  *  Aren  't  you  going  to  stop  !  *  * 
and  that  the  conductor  then  rang  the  bell,  which  signaled 
the  motorman  to  stop,  and  that  the  car  then  began  to  de- 
crease in  speed,  but  not  enough  to  suit  Gray,  and  he  said 
to  the  conductor:  *'Why  don't  you  stop?"  and  he  (Gray) 
then  **  jumped  to  pull  the  rope,  and  pulled  it  three  or  four 
times,    •    •    •    hard  and  fast." 

The  witness  Shoup  testified  to  giving  the  stop  signal. 
Other  witnesses  testified  to  hearing  some  of  these  signals^ 
but  we  have  quoted  enough  of  the  evidence  to  indicate  that 
it  was  conflicting,  and  showed  a  conflict  and  confusion  of 
signals,  and  an  effort  on  the  part  of  the  conductor,  and  pas- 
sengers as  well,  to  stop  in  the  first  instance. 

There  was  evidence  also  showing  that  the  partition  in 
the  front  of  the  car,  between  the  passengers  and  the  motor- 
man,  was  made  of  glass,  except  about  three  feet  of  the  lower 
part;  that  the  motorman  by  looking  back  could  see  the 
passengers  in  the  car;  that  when  the  speed  of  the  car  de- 
creased, appellee  got  up,  preparatory  to  alighting;  that  the 
ear  then  increased  its  speed,  started  suddenly  with  a  jerk, 
and  threw  appellee  off. 

It  seems  to  us  that  this  statement  of  the  evidence  is  suf- 
ficient to  show  clearly  that  the  question  of  negligence  in 
'OL.  4»— 17 
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this  case  did  not  depend  wholly  on  the  question  whether  the 
signal  to  start  the  car,  after  its  speed  had  been  decreased, 
was  given  by  a  stranger,  and  that  even  if  it  did  the  question 
was  one  of  fact  to  be  determined  by  the  jury,  and  not  one 
of  law  to  be  determined  by  the  court.  The  conductor  admits 
that  he  gave  one  of  the  signals  to  stop  the  car,  and  witness 
Gray  testified  that  the  conductor  gave  the  stop  signal  im- 
mediately before  the  car's  speed  slackened.  The  car's  speed 
did  slacken  to  make  the  stop,  and  the  jury,  under  the  evi- 
dence, had  a  right  to  infer  that  the  *' go-ahead"  signal  was 
never  given  by  any  one  after  the  speed  of  the  car  slackened, 
because  the  conductor  says  that  the  passenger  Gray  gave  the 
''go-ahead"  signal  of  two  bells,  while  Gray  says  that  he 
gave  the  bell  three  or  four  hard,  fast  jerks,  which  signal,  if 
it  meant  anything,  meant  an  emergency  stop. 

The  jury  had  a  right  to  infer,  also,  that  the  motorman's 
action  in  decreasing  the  speed  of  the  car  was  such  as  to 
have  charged  him  with  knowledge  that  passengers  on  the 
car  might,  on  account  of  this  act,  have  placed  themselves  in 
a  position  to  be  injured  by  any  sudden  movement  of  the 
car.  The  evidence  warranted  the  further  inference  by  the 
jury  that  there  was  such  a  conflict  or  confusion  of  signals 
given  that  the  motorman  should  have  known  that  there  was 
something  wrong,  and  that  the  high  degree  of  care,  caution 
and  prudence  which  the  law  imposes  upon  those  operating 
such  cars — ^in  the  matter  of  looking  after  the  safety  of  pas- 
sengers— required  that  the  motorman,  before  applying  the 
power  so  as  suddenly  to  move  his  car,  should  look  to  see  the 
situation  of  the  passengers  in  the  car. 

The  car  was  open  in  front,  so  that  the  motorman  could 

see  the  passengers  in  the  car,  their  position  and  situation,  by 

looking ;  and  while  it  is  true,  generally  speaking,  that 

6.    his  duties  require  that  his  attention  be  directed  to 

the  front  and  sides  of  his  car,  yet  circumstances  and 

conditions  may  arise  that  would  require  him  to  look  also 

at  the  situation  in  the  rear.    Bessenger  v.  Metropolitan  St. 
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R.  Co.  (1903),  79  App.  Div.  32,  79  N.  Y.  Supp.  1017; 
Qregorio  v.  New  York  City  B.  Co.  (1906),  97  N.  Y.  Supp. 
873,  49  Misc.  Rep.  249. 

The  real  question,  under  the  issues  tendered  by  the  com- 
plaint, was,  Did  appellant,  by  and  through  its  agents  in 
charge  of  its  car  at  the  time  plaintiff  was  injured,  in 

10.  the  operation  of  said  car,  exercise  the  high  degree  of 
care,  caution  and  prudence  that  the  law  imposes  in 

such  cases,  or  did  said  agents  carelessly  and  negligently  ap- 
,  ply  the  power,  and  cause  the  car  to  start  with  a  jerk  at  a 
time  when  plaintiff  was  standing,  preparatory  to  getting  off 
the  car,  and  thereby  cause  her  injury,  as  charged  in  her 
complaint?    In  the  determination  of  this  question  the  jury 
was  not  bound  to  consider  only,  and  be  controlled  entirely 
by,  the  one  question  of  whether  a  stranger  gave  the  motor- 
man  the  signal  to  go  ahead ;  but  such  question  was  to  be  de- 
termined from  all  the  facts  and  circumstances  of  the  case 
developed  by  the  proof,  and,  under  the  proof  before  indi- 
cated, the  law  does  not  permit  us  to  disturb  the  conclusion 
reached  by  the  jury. 
It  is  only  necessary  that  *'the  evidence  aflfirmatively  es- 
tablish circumstances  from  which  the  inference  fairly 

11.  arises  that  the  accident  resulted  from  the  want  of 
some  precaution  which  the  defendant  ought  to  have 

taken."  Wabash,  etc.,  B.  Co.  v.  Locke  (1887),  112  Ind.  404, 
421,  2  Am.  St.  193.  See,  also,  Louisville,  etc.,  B.  Co.  v. 
Schmidt  (1893),  134  Ind.  16. 

The  case  at  bar  is  entirely  different  from  the  case  of  Clay- 
pool  V.  Wigmore  (1904),  34  Ind.  App.  35,  relied  on  by 
counsel.    That  is  a  case  where  a  separate,  intervening, 

10.  responsible  agent  cut  off  the  line  of  causation  from 
the  original  negligence,  and  this  agency,  together  with 
the  negligence  of  the  injured  party,  was  the  sole,  proximate 
cause  of  the  injury.  Neither  is  the  case  of  Sirk  v.  Marion  St. 
R.  Co,  (1895),  11  Ind.  App.  680,  relied  on  by  counsel,  di- 
rectly lu  point.    In  that  case  there  was  a  special  verdict,  and 
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the  court  in  discussing  it  uses  the  following  language:  ''So 
far  as  appears  from  the  verdict,  appellant  in  no  other  way 
informed  the  appellee  of  her  desire  to  leave  the  car  at 
Twenty-sixth  street  than  by  the  signal  given  by  herself  to 
the  motorman,  in  pursuance  of  which  he  slowed  up  and 
came  to  almost  a  stop,  when  she  gave  another  signal,  in- 
tended by  her,  indeed,  as  a  stopping  signal,  but  which  may 
well  have  been  the  regular  signal  to  start  up  the  car.  If 
it  was,  there  was  no  negligence  in  the  motorman 's  obeying  it, 
unless  he  knew,  or,  by  the  exercise  of  due  care,  might  have  • 
known  that  appellant  was  not  yet  oflE,  but  was  in  a  position 
of  danger  should  he  start  up  the  car.  Nothing  of  this  kind 
is  found.'* 

The  language  just  quoted  immediately  precedes  the  lan- 
guage quoted  by  counsel  in  their  brief  for  rehearing.  There 
the  special  verdict  failed  to  show  that  the  motorman  **knew, 
or  by  the  exercise  of  due  care  might  have  known,  that  appel- 
lant was  not  yet  oflf,  but  was  in  a  position  of  danger  should 
he  start  the  car.'* 

In  the  case  at  bar  there  was  a  general  verdict,  and 
every  inference  fairly  deducible  from  the  evidence  is  pre- 
sumed in  its  favor.    There  was  some  evidence  from 

12.    which  the  jury  might  have  inferred  the  very  facts 

before  quoted,  which  the  jury  in  the  case  of  Sirk  v. 

Marion  St,  R,  Co,,  supra,  failed  to  find  in  the  special  verdict. 

Counsel  also  contend  that  the  court  erred  in  refusing  to 
give  certain  instructions  tendered  by  appellant.    These  in- 
structions refused,  and  argued  by  appellant  in  its 

10.  brief  for  rehearing,  were  based  on  the  theory  that 
if  the  signals  given  to  the  motorman  to  stop  and  to 
start  the  car  were  given  by  strangers,  and  the  motor- 
man  acted  upon  them,  and  increased  the  speed  of  the  car 
without  knowing  that  appellee  was  standing  and  that  ap- 
pellee was  thereby  injured,  there  could  be  no  recovery, 
thereby  precluding  the  possibility  of  a  recovery  on  account 
of  the  negligent  manner  of  increasing  the  speed  of  the  car 
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with  such  suddenness  as  to  throw  a  standing  passenger  from 
the  car,  and  leaving  out  of  account  also  the  consideration  by 
the  jury  of  all  other  circumstances  that  might  tend  to  prove 
negligence  on  the  part  of  the  conductor  or  motorman  in 
connection  with  the  starting  of  the  car,  or  that  might  show 
a  lack  of  that  high  degree  of  care,  caution  and  prudence  on 
their  part  which  the  law  imposes  in  such  cases.  Crump  v. 
Davis  (1904),  33  Ind.  App.  88;  Louisville,  etc.,  R.  Co,  v. 
Snyder  (1889),  117  Ind.  435,  3  L.  R.  A.  434, 10  Am.  St.  60; 
Terre  Haute,  etc.,  B.  Co.  v.  Skeeks  (1900),  155  Ind.  74. 

For  the  reasons  before  expressed  in  discussing  this  same 
question  in  considering  the  evidence,  and  in  view  of  the  au- 
thorities heretofore  cited,  we  think  the  court  committed  no 
error  in  refusing  these  instructions. 

Counsel  also  object  to  instruction  seven,  given  by  the 
court  at  the  request  of  appellant.  This  instruction  states  the 
law  in  accord  with  our  views  of  this  case,  as  before  expressed. 

Counsel  next  insist  that  in  the  original  opinion  the  mo- 
tion for  judgment  on  the  answers  to  interrogatories  was 
treated  as  waived  by  appellant,  when,  in  fact,  it  was 

13.  not.  It  is  only  when  the  answers  to  special  interroga- 
tories are  in  irreconcilable  conflict  with  the  general 
verdict  that  they  prevail  against  it.  Farmers  Mut.  Fire  Ins, 
Co.  V.  Jackman  (1905),  35  Ind.  App.  1;  Wabash  B.  Co.  v. 
Keister  (1904),  163  Ind.  609;  City  of  Mishawaka  v.  Eirby 
(1904),  32  Ind.  App.  233. 

We  have  examined  the  answers  to  interrogatories  with 
care,  and  find  no  such  irreconcilable  conflict  between  them 
and  the  general  verdict.  We  have  tried  to  consider  with 
care  the  questions  presented  by  counsel  in  their  petition  for 
rehearing,  and  find  no  ground  in  the  petition  that  warrants 
the  granting  of  said  petition. 

Petition  for  rehearing  overruled. 
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BLvKMON,  Receiver,  v.  Foran. 

[No.  7^200.    Filed  May  18,  1911.    Rehearing  denied  June  29,  1911.] 

1.  Tbiai.. — Verdict. — Interrogatories. — Conflict, — ^Answers  to  the  in- 
terrogatories to  the  Jury  control  the  general  verdict  only  when 
they  are  In  Irreconcilable  conflict  therewith  under  any  supposable 
evidence  admissible  within  the  issues^    p.  266. 

2.  Railroads. — Crossing  Accidents. — Violating  Ordinances. — Biwh- 
ing  Engine  without  Light  or  Lookout, — Interrogatories. — ^An- 
swers to  interrogatories  to  the  jury  that  the  plaintiff  looked  and 
listened  for  an  approaching  train  before  going  upon  the  defend- 
ant's railroad  track  on  a  street  crossing,  that  he  neither  saw  nor 
heard  any,  that  he  was  prevented  therefrom  by  the  noise  of  an- 
other train,  and  the  dark  and  rainy  night,  and  that  because  of 
an  embankment  and  curve  he  could  not  see  the  approaching  en- 
gine before  he  reached  the  point  where  he  was  struck,  are  not  in 
conflict  with  a  general  verdict  for  the  plaintiff,    p.  266. 

3.  Railroads. — Crossing  Accidents. — Instructions. — In  an  action  by 
a  pedestrian  against  a  railroad  company  for  damages  sustained  at 
a  street  crossing,  an  Instruction  that  the  plaintiff,  to  recover, 
must  establish  by  a  preponderance  of  the  evidence  (1)  that  he 
received  the  injuries  as  alleged  In  the  complaint,  and  (2)  that 
such  injuries  were  the  immediate  and  proximate  result  of  de- 
fendant's carelessness  and  negligence,  as  alleged  In  the  complaint, 
and  that  if  the  plaintiff  so  failed  to  establish  either,  he  could  not 
recover,  is  correct,  and  where  followed  by  an  instruction  as  to 
the  effect  of  contributory  negligence,  is  not  prejudicial,    p.  267. 

4.  Trial. — Instructions. — How  Considered. — Instructions  should  be 
considered  as  a  whole ;  and  if  they  fairly  present  the  law  of  the 
case  they  will  not  be  held  prejudicial,    p.  268. 

5.  Railroads. — Crossing  Accidents. — Ordinances. — Instructions. — 
In  an  action  for  damages  sustained  at  a  street  crossing  because 
of  defendant  railroad  company's  violation  of  a  city  ordinance,  an 
instruction  that  the  plaintiff,  in  the  absence  of  knowledge  to  the 
contrary,  had  a  right  to  assume  that  defendant  would  obey  the 
city  ordinance  in  reference  to  the  moving  of  its  trains,  is  cor- 
rect   p.  26a 

6.  Railroads. —  Crossing  Accidents. —  Ordinances. —  Lookout  on 
"Rear  End  of  Locomotive." — Instructions. — In  an  action  against 
a  railroad  company  for  Injuries  at  a  street  crossing  caused  by 
defendant  railroad  company's  running  backwards  a  locomotive  and 
tender  without  a  lookout  on  the  rear  of  the  tender,  in  violation 
of  a  city  ordinance  requiring  all  companies  so  operating  trains 
to  provide  a  watchman  on  the  ''rear  end  of  such  locomotive,  car. 
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or  traiu  of  cars/'  an  Instruction  that  It  was  the  defendant's  duty 
when  it  ran  an  engine  and  tender  backwards  to  station  a  watch- 
man on  the  rear  of  the  tender,  Is  not  objectionable,    p.  268. 

7.  Railroads. — Crossing  Accidents. — Contributory  Negligence, — 
Presumptions. — In  an  action  for  damages  sustained  at  a  street 
crossing,  because  of  defendant  railroad  company's  violation  of  a 
city  ordinance,  an  instruction  that  the  presumption  is  that  when 
a  person  approaches  a  railroad  crossing  along  a  street  or  high- 
way, and  is  injured  in  attempting  to  cross,  he  is  not  guilty  of 
contributory  negligence,  is  incorrect,  there  being  no  presumption 
in  such  case.  Nichols  v.  Baltimore,  etc.,  R.  Co,,  33  Ind.  App.  229, 
Pittsburgh,  etc.,  R,  Co.  v.  Reed,  36  Ind.  App.  67,  Cleveland,  etc., 
R.  Co.  V.  Schneider,  40  Ind.  App.  38,  and  Wamsley  v.  Cleveland, 
etc.,  R,  Co.,  41  Ind.  App.  147,  partly  overruled,    pp.  269, 270. 

8.  Negligence. — Contributory. — Burden  of  Proof. — Contributory 
negligence  constitutes  a  defense ;  and  the  burden  is  on  defendant 
to  prove  such  defense  by  a  preponderance  of  the  evidence,  p. 
269. 

9.  Railboads. — Crossing  Accidents. — Contributory  Negligence. — 
Instructions, — Curing  by  Interrogatories, — In  an  action  for  in- 
juries sustained  by  a  traveler  at  a  street  crossing,  answers  to 
the  interrogatories  to  the  jury  that  the  plaintiff  was  not  guilty 
of  contributory  negligence  do  not  cure  an  erroneous  instruction 
that  the  plaintiff  is  presumed  to  be  free  from  contributory  negli- 
gence, such  answers  probably  being  influenced  by  such  erroneous 
instruction,    pp.  270, 271. 

From  Superior  Court  of  Marion  County  (73,384) ;  Pliny 
W.  Bartholomew,  Judge. 

Action  by  John  Foran  against  Judson  Harmon,  as  re- 
ceiver of  the  Cincinnati,  Hamilton  and  Dayton  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

John  B,  Elam,  J.  W,  Fester  and  Harvey  J,  Elam,  for  ap- 
pellant. 

Thomas  D.  Mc6ee,  John  W.  Holtzman  and  Lewis  A,  Cole- 
man, for  appellee. 

Ibach,  J. — Action  for  damages  against  Judson  Harmon, 
as  receiver  of  the  Cincinnati,  Hamilton  and  Dayton  Railroad 
Company,  for  personal  injuries  received  by  John  Foran  at 
a  street  crossing. 
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The  case  was  tried  on  a  single  paragraph  of  complaint,  in 
which  it  was  alleged  that  appellant,  in  violation  of  varioxis 
ordinances  of  the  city  of  Indianapolis,  was  negligently  back- 
ing an  engine  at  night,  without  a  light,  without  a  man  on 
the  footboard,  without  ringing  the  bell,  and  at  excessive 
speed,  whereby  appellee  was  caught  at  a  crossing  and  in- 
jured. A  demurrer  to  this  paragraph,  for  want  of  facts,  was 
overruled,  and  tlie  issues  formed  by  filing  an  answer  in  gen- 
eral denial.  The  trial  was  by  jury,  a  general  verdict  against 
api)ellant  for  $3,500  ^vas  returned,  and  interrogatories  pro- 
pounded by  both  appellant  and  appellee  were  answered. 
Judgment  was  rendered  on  the  verdict. 

Errors  relied  on  for  reversal  are  (1)  overruling  appel- 
lant's motion  for  judgment  on  answers  to  the  interrogatories 
notwithstanding  the  general  verdict,  and  (2)  overruling  ap- 
pellant's motion  for  a  new  trial. 

There  are  two  main  propositions  to  be  considered :  Whether 
the  answers  to  interrogatories  show  that  appellee  was  guilty 
of  contributory  negligence,  and  whether  the  court  erred 
in  giving  to  the  jury  certain  instructions. 

Eliminating  certain  interrogatories  that  call  for  con- 
clusions, the  jury  found,  by  answers  to  other  interrogatories, 
the  following  facts:  Appellee  was  walking  north  on  the 
west  sidewalk  of  West  street.  On  each  side  of  the  street  was 
a  high  wall,  and  an  embankment  was  filled  in  back  of  the 
west  wall,  extending  westward.  These  walls  and  the  embank- 
ment were  a  part  of  the  track  elevation  work,  then  in  course 
of  construction.  The  track  on  which  appellee  was  standing 
when  struck  was  the  first  track  north  of  the  walls,  and  ran 
east  and  west,  and  its  south  rail  was  seven  feet  from  the 
perpendicular  north  end  of  the  wall.  North  of  this  track 
were  other  tracks.  The  track  on  which  appellee  was  stand- 
ing when  struck  curved  to  the  south,  west  of  West  street. 
At  the  south  end  of  the  walls,  before  proceeding  between 
them,  appellee  looked  in  each  direction  for  trains  on  the 
tracks  north  of  the  walls.    When  he  came  to  the  north  end 
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of  the  west  wall  there  was  a  train,  that  was  making  con- 
siderable noise,  passing  on  one  of  the  tracks  just  north  of 
the  first  track.  Before  }}e  attempted  to  cross  the  tracks  north 
of  the  walls,  he  looked  and  listened  for  trains  and  engines. 
In  attempting  to  cross  the  first  track  he  was  struck  by  an 
engine  moving  backwards  toward  the  east  at  a  speed  of  from 
five  to  seven  miles  an  hour,  with  bell  ringing,  and  with  a 
light  burning  on  both  front  and  rear.  There  were  three 
men  in  the  cab  of  the  engine,  but  none  on  the  rear  end  of 
the  tender.  The  noise  of  the  other  engine  that  had  passed 
prevented  appellee  from  hearing  the  engine  that  struck 
him.  The  embankment  and  curve  of  the  track  to  the  south 
prevented  him  from  seeing  the  engine.  He  looked  to  the 
west  along  the  track  after  passing  the  wall,  and  before  he 
reached  the  place  where  he  was  struck.  From  the  point 
where  appellee  was  struck,  an  engine  could  not  be  seen  two 
hundred  feet  away,  if  it  was  approaching  from  the  west. 
Appellee  could  not  have  seen  the  engine  by  looking  toward 
the  west  at  any  time  before  he  was  struck.  The  night  was 
dark  and  rainy.  Appellee  was  familiar  with  the  crossing, 
having  passed  it  many  times  for  three  or  four  months.  After 
passing  the  walls  he  walked  in  a  northeasterly  direction  to 
near  the  center  of  West  street,  and  during  this  time  was 
giving  his  attention  to  the  engine  that  was  passing  on  the 
track  north  of  the  first  track.  He  listened  when  near  the 
south  rail  of  the  first  track,  and  as  he  placed  his  foot  upon 
the  rail  he  turned  to  the  west,  and  was  struck  by  the  end 
of  the  tender.  The  speed  of  the  engine  did  not  influence 
his  movements,  but  he  did  not  approach  the  track  without 
regard  to  the  engine.  He  did  not  know  the  engine  was  ap- 
proaching until  it  struck  him.  There  was  no  evidence  show- 
ing how  far  the  engine  was  from  the  north  end  of  the  west 
wall,  while  plaintiff  walked  from  that  point  to  the  point 
where  he  was  struck,  nor  as  to  how  fast  he  was  walking  when 
he  was  approaching  the  tracks  nor  as  to  the  condition  of  his 
eyesight  or  hearing; 
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In  the  case  of  McCoy  v.  Kokomo  B.,  etc.,  Co.  (1902),  158 
Ind.  662,  the  Supreme  Court  said:    **In  passing  on  a  mo- 
tion for  judgment  notwithstanding  the  verdie^,   it 

1.  should  be  borne  in  mind  that  the  verdict  necessarily 
covers  the  whole  issue,  and  that  it  solves  every  mate- 
rial fact  against  the  party  against  whom  it  is  rendered.  To 
enable  the  latter  successfully  to  interpose  the  special  findings 
of  the  jury  upon  particular  questions  of  fact,  as  a  reason  for 
judgment  in  his  favor,  he  must,  at  least,  have  special  findings 
that  stand  in  such  clear  antagonism  to  the  general  verdict 
that  the  two  cannot  coexist.  *  *  *  It  is  required  that 
every  reasonable  intendment  shall  be  indulged  in  favor  of 
the  general  verdict,  and  that,  on  the  other  hand,  the  court 
shall  strictly,  and  without  favorable  intendment,  construe 
the  answers  to  interrogatories  against  the  moving  party. 
*  *  *  It  is  not  permitted  that  the  court,  in  ruling  on  a 
motion  for  judgment  based  on  the  answers  to  interrogatories, 
should  regard  the  evidence  that  was  introduced  upon  the 
trial.  *  *  •  The  motion  should  be  refused  where  the  an- 
tagonism between  the  verdict  and  the  answers  to  interroga- 
tories is  not  such,  on  the  face  of  the  record,  as  to  be  beyond 
the  possibility  of  being  removed  by  any  evidence  legitimately 
admissible  under  the  issues.  *  *  *  As  the  motion  that 
was  made  was  for  judgment  upon  the  answers  notwithstand- 
ing the  verdict,  it  was  required,  in  order  to  justify  the  sus- 
taining of  the  motion,  that  the  answers,  in  and  of  them- 
selves, should  be  suflScient,  when  strictly  construed,  to  war- 
rant, in  view  of  the  issues,  a  judgment  in  favor  of  the  mov- 
ing party.*' 

In  the  light  of  this  able  and  complete  enunciation  of  the 

principles  governing  a  motion  for  judgment  on  the  answers 

to  interrogatories,  we  shall  consider  the  present  case. 

2.  We  find  that  the  answers  to  the  interrogatories  sustain 
the  verdict.     They  show  that  appellee  looked  and 

listened  after  passing  the  walls  before  crossing  the  track; 
that  he  was  prevented  from  hearing  the  engine  by  the  passing 
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of  another  train;  that  the  night  was  dark  and  rainy;  that 
on  account  of  the  embankment  and  curve  he  could  not  see 
the  engine  approaching  before  he  reached  the  spot  where  he 
was  struck.  They  do  not,  as  appellant  claims,  show  that  ap- 
pellee had  stopped  for  some  time  on  the  track,  but  rather 
that  he  had  just  set  foot  on  the  track,  and  had  turned  to 
look  to  the  west.  There  are  no  special  findings  in  clear 
antagonism  to  the  general  verdict,  and  there  is  not  irrecon- 
cilable conflict  between  the  two.  The  motion  for  judgment 
on  the  answers  to  the  interrogatories  was  rightfully  over- 
ruled. 

Appellant  claims  that  instruction  three  is  erroneous,  be- 
cause it  does  not  include  all  the  elements  that  need  to  be 
considered  in  determining  whether  plaintiff  should 

3.  recover.  This  instruction  is  as  follows:  **To  entitle 
the  plaintiff  to  recover  in  this  action  upon  his  com- 
plaint he  must  establish  two  things  by  a  preponderance  of  the 
evidence:  (1)  That  he  received  injuries  as  alleged  in  the 
complaint;  (2)  that  such  injuries  are  the  immediate  and 
proximate  result  of  defendant's  carelessness  and  negligence, 
as  charged  in  the  complaint.  If  plaintiff  has  failed  to  estab- 
lish either  of  said  propositions  by  such  preponderance,  then 
he  would  not  be  entitled  to  recover  in  this  action ;  but  if  by 
such  preponderance  of  the  evidence  he  has  established  said 
two  propositions,  then  he  would  be  entitled  to  recover." 

This  instruction  is  a  correct  statement  of  the  law  as  to  all 
it  purports  to  set  forth,  namely,  what  the  plaintiff  must  estab- 
lish in  order  to  recover.  It  omits  reference  to  the  defense  of 
contributory  negligence,  but  in  subsequent  instructions  given 
by  the  court  the  jury  was  fully  informed  that  contributory 
negligence  of  the  plaintiff  would  defeat  his  right  to  recover, 
even  though  the  defendant  had  been  negligent,  and  that  it 
should  consider  all  the  evidence  in  order  to  determine 
whether  plaintiff's  negligence  contributed  to  his  injury. 

In  this  ^tate  instructions  are  considered  as  a  whole,  and 
not  separately.    If  the  instructions  taken  as  a  whole  correctly 
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and  fairly  present  the  law  to  the  jury,  the  giving  of  an 

4.  instraetion  which,  if  taken  alone,  might  be  construed 
in  a  sense  in  which  it  would  not  be  understood  when 

taken  in  connection  with  the  others,  will  not  be  held  re- 
versible error,  unless  it  has  been  shown  that  the  jury  were  in- 
fluenced thereby.  We  cannot  hold  that  the  giving  of  in- 
struction three  was  reversible  error.  Craig  v.  Frazer  (1891), 
127  Ind.  286;  Atkinson  v.  Dailey  (1886),  107  Ind.  117; 
Musser  v.  State  (1901),  157  Ind.  423;  Shields  v.  State 
(1897),  149  Ind.  395;  Rains  v.  State  (1899),  152  Ind.  69. 

Appellant  also  objects  to  instruction  nine,  given  at  the 

request  of  plaintiff,  which  states  that  in  the  absence  of  any 

knowledge  or  warning  to  the  contrary,  plaintiff  had 

5.  a  right  to  assume  that  defendant  would  obey  the  city 
ordinance  in  reference  to  the  moving  of  trains  in  the 

city  of  Indianapolis.  Such  an  instruction  was  held  good  in 
the  case  of  Pittsburgh,  etc.,  R.  Co.  v.  McNeil  (1904),  34  Ind. 
App.  310,  and  for  the  reasons  there  given,  and  upon  the 
authorities  there  cited,  we  hold  the  present  instruction  good. 
It  is  also  claimed  that  the  trial  court  committed  error  in 
giving  several  instructions  which  construe  city  ordinance  No. 
2,301,  requiring  a  railroad  company  that  runs  back- 

6.  wards  a  locomotive,  car  or  train  of  cars  in  the  city  of 
Indianapolis  to  provide  a  watchman  on  the  **rear  end 

of  such  locomotive,  car,  or  train  of  cars,"  as  meaning  that 
the  watchman  should  be  stationed  on  the  rear  of  the  tender. 
In  the  present  case  there  were  three  men  on  the  locomotive, 
but  none  on  the  rear  of  the  tender.  We  think  the  trial  court 
made  no  error  in  this  respect.  A  tender  is  ordinarily  con- 
sidered as  a  portion  of  the  locomotive  to  which  it  is  attached. 
Any  reasonable  construction  of  the  ordinance  would  require 
a  watchman  to  be  stationed  on  the  rear  of  the  moving  object, 
and  to  comply  with  its  provisions  a  watchman  must  be  sta- 
tioned on  the  rear  of  the  tender. 
Appellant  assigns  as  reversible  error  the  giving  of  instruc- 


MAY  TERM,  1911.  269 

Harmon  v.  Foran — 48  Ind.  App.  262. 

tion  seven  requested  by  plaintiff,  that  '*when  a  person  ap- 
proaches a  railway  crossing  along  a  street  or  highway, 

7.  and  in  attempting  to  cross  is  injured,  the  presumption 
is  that  he  was  not  guilty  of  contributory  negligence/' 

This  instruction  does  not  state  correctly  the  rule  of  law  ex- 
isting in  this  State. 

Since  the  enactment  of  the  statute  of  1899  (Acts  1899  p. 

58,  §362  Burns  1908)  contributory  negligence  has  been  made 

a  ground  of  defense  in  cases  of  this  kind,  and  its  ex- 

8.  istence  must  be  shown  by  a  preponderance  of  the  evi- 
dence, in  order  to  defeat  a  recovery  in  an  action 

brought  by  a  party  who  has  been  injured  through  the  care- 
lessness of  another.  By  this  act,  however,  the  additional  bur- 
den was  not  added  to  the  defendant,  of  producing  evidence 
to  overcome  a  presumption  that  plaintiff  was  at  the  time  of 
the  injury  free  from  contributory  negligence. 

In  this  jurisdiction  there  is  no  presumption  in  personal 

injury  cases  that  the  injured  party  used  due  care,    or  that 

he  did  not  use  due  care;  but  where  the  defense  of 

7.  contributory  negligence  is  presented,  it  becomes  nec- 
essary for  the  defendant,  in  order  to  defeat  a  recovery, 
to  establish  the  fact  that  the  injured  party  committed  some 
act  that  proximately  contributed  to  his  injury,  the  same 
as  any  other  issue  of  fact  is  proved,  by  a  fair  preponderance 
of  the  evidence,  and  by  the  act  before  referred  to  the  legis- 
lature did  not  create  a  presumption  of  law  in  favor  of  the 
plaintiff  as  to  any  issue  about  which  there  is  any  controversy, 
but  simply  removed  from  the  plaintiff  the  burden  of  showing, 
as  a  part  of  his  own  case,  the  fact  that  he  was  free  from 
fault  proximately  contributing  to  his  own  injury.  The  court 
therefore  erred  in  giving  instruction  seven.  City  of  Indian- 
apolis  V.  Keeley  (1906),  167  Ind.  516;  Evansville,  etc.,  B.  Co, 
V.  Bemdt  (1909),  172  Ind.  697. 

We  cannot  say  that  the  jury  was  not  influenced  by  this 
instruction  in  its  consideration  of  the  case,  and  that  the 
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answers  returned  to  the  interrogatories  were  not  large- 

9.    ly  due  to  the  effect  which  the  instruction  had  upon  the 

minds  of  the  jurors,  as  the  principal  question  to  be 

determined  in  the  case  was  whether  the  plaintiff  was  guilty 

of  contributory  negligence.    If  such  instruction  influenced 

the  jury,  and  we  conclude  it  did,  the  defendant  was  harmed 

and  prejudiced  thereby. 
The  error  in  giving  instruction  seven  necessitates  the 

granting  of  a  new  trial. 

The  judgment  is  accordingly  reversed,  with  instructions 

to  sustain  appellant 's  motion  for  a  new  trial,  and  for  further 

proceedings. 

On  Petition  for  Rehearing. 

Ibach,  J. — ^Appellee  in  his  brief  on  petition  for  rehearing 

suggests  that  the  original  opinion  makes  no  reference  to  the 

cases  of  Nichols  v.  Baltimore,  etc,  R.  Co.  (1904),  33 

7.  Ind.  App.  229,  Pittsburgh,  etc.,  B.  Co.  v.  Beed  (1905), 
36  Ind.  App.  67,  and  Cleveland,  etc.,  B.  Co.  v.  Schnei- 
der (1907),  40  Ind.  App.  38,  upon  the  authority  of  which  the 
instruction  was  given  and  upon  which  the  case  was  reversed. 
These  cases  are  in  conflict  with  the  Supreme  Court 
decisions  cited  in  the  opinion.  In  the  case  of  Grand  Trunk, 
etc.,  B.  Co.  V.  Beynolds  (1911),  175  Ind.  161,  the  Supreme 
Court  has  expressly  disapproved  the  cases  of  Nichols  v.  Balti- 
more, etc.,  B.  Co.,  supra,  and  Pittsburgh,  etc.,  B.  Co.  v.  Beed, 
supra,  and  held  them  erroneous  on  the  proposition  involved 
in  instruction  seven  in  the  present  case,  setting  forth  fully 
the  reasons  for  their  holding.  In  Cleveland,  etc.,  B.  Co,  v. 
Schneider,  supra,  the  objection  made  to  the  instruction  in 
the  present  case  seems  not  to  have  been  involved,  but  the 
opinion  in  that  case,  and  the  opinion  in  the  case  of  Wam^ley 
V.  Cleveland,  etc.,  B.  Co.  (1908),  41  Ind.  App.  147,  so  far 
as  they  are,  or  may  be  construed  to  be,  in  conflict  with  the 
opinion  in  the  present  case,  are  overruled. 

We  adhere  to  our  opinion  that  the  giving  of  the  erroneous 
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instruction  seven  was  not  made  harmless  to  appellant  by  the 
ans\i'ers  to  interrogatories,  for  the  reasons  stated  in 

9.  the  original  opinion.  The  jury  found  the  answers  to 
interrogatories  after  the  instruction  complained  of 
was  given,  and  may  have  been  led  to  answer  them  as  it  did, 
l>ecause  influenced  by  the  presumption  that  appellee  was  not 
guilty  of  contributory  negligence,  which  would  include  the 
presumption  that  he  looked  and  listened  at  proper  times 
and  places,  although  from  the  evidence,  unaided  by  presump- 
tion, different  answers  might  have  been  returned. 

Appellee  has  furnished  us  with  a  brief  on  petition  for 
rehearing  showing  much  care,  and  we  have  for  the  second 
time  gone  into  the  case  very  thoroughly,  but  find  no  cause  to 
modify  our  former  judgment. 


Republic  Iron  and  Steel  Company  v.  Lulu. 

I  No.  6,683.     Filed  November  10,  1910.     Rehearing  denied  June  29, 

1911.] 

1.  Master  and  Servant. — Removing  Slag. — Explosions. — Failure 
to  T^crTi. — Proximate  Cause. — Complaint. — A  complaint  alleging 
that  defendant  operated  a  foundry,  that  the  plaintiff  was  em- 
ployed to  remove  Hlag,  that  he  knevr  nothing  of  the  dangers  of  an 
explosion  thereof  by  the  contact  of  water  therewith,  that  de- 
fendant knew  thereof  but  failed  to  warn  him,  that  defendant 
n^ligently  left  pools  of  water  near  such  slag,  and  that  the 
plaintiff,  while  performing  his  work,  stepped  therein,  splashing 
water  upon  the  slag  and  causing  an  explosion,  to  his  injury, 
sufficiently  shows  defendant  was  negligent,  that  its  negligence 
was  the  proximate  cause  of  the  injury,  and  that  the  accident 
was  one  that  the  defendant  should  have  anticipated,  pp.275, 
278. 

2.  Master  and  Servant.— La feti*  Dangers.— Duty  to  Warn. — It  is 
the  master's  duty  to  warn  servants  of  the  latent  dangers  of  their 
service,    pp.  276, 277. 

3.  Ne»lioence. — Proximate  Cause. — The  proximate  cause  of  an  In- 
Jury  is  the  decisive  cause;  and  it  may  consist  in  omission  as 
well  as  commission,    p.  277. 

4.  Pleading. — Complaint. — Construction.— A  complaint  should  be 
liberally  construed  with  a  view  of  giving  substantial  justice  to 
the  parties,    p.  277« 
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5.  Tbial. — Interrogatories. —  Contradictory  Answers. —  Conflicting 
answers  to  interrogatories  to  the  Jury  nullify  one  another,  p. 
279. 

6.  Appeal. — Instructions. — Bills  of  Exceptions. — Instructions  may 
be  brought  into  the  record  by  a  special  bill  of  exceptions,    p.  279. 

7.  Masteb  and  Servant. — Latent  Dangers. — Failure  to  Warn. — In- 
structions.— ^An  Instruction  that  It  is  the  duty  of  a  master  to 
warn  his  servant  who  is  ignorant  of  a  danger,  known  to  the 
master,  is  not  misleading  on  the  ground  that  it  required  the 
master  to  warn  the  servant  against  obvious  dangers,  where  the 
complaint  and  the  evidence  showed  that  the  servant  was  injured 
by  splashing  water  upon  hot  slag,  thereby  causing  an  explosion, 
p.  279. 

8.  Master  and  Servant. — Latent  Dangers. — Duty  to  Warn. — In- 
structions.— In  an  action  by  a  servant  against  defendant  iron 
company  for  negligence  in  failing  to  warn  him  of  the  dangers 
of  the  contact  of  water  with  hot  slag,  an  instruction  that  the 
duty  of  the  master  to  instruct  an  ignorant  servant  of  latent 
dangers  is  commensurate  with  the  danger  to  be  apprehended,  is 
not  prejudicial,    p.  280. 

9.  Master  and  Servant. — Latent  Dangers. — Implied  Notice. — In- 
structions. — ''Must.**— "May." — In  an  action  by  a  servant  against 
defendant  iron  company  for  falling  to  inform  him  of  the  latent 
danger  of  the  contact  of  water  with  hot  slag,  the  refusal  of  an 
instruction,  that  if  the  jury  should  find  that  the  plaintiff  worked 
in  close  proximity  to  such  slag  prior  to  his  injury  and  that  it 
was  common  knowledge  among  the  employes  that  the  contact  of 
water  with  hot  slag  would  cause  an  explosion,  the  jury  must 
consider  such  evidence  on  the  question  of  such  servant's  notice 
of  such  danger,  is  not  erroneous,  since  said  instruction  confines 
the  jury  to  the  bare  facts  stated  therein.  Roby,  J.,  concurs, 
p.  280. 

10.  Trial. — Instructions. — Duplication. — It  is  not  erroneous  to  re- 
fuse to  duplicate  instructions,    p.  282. 

From  Lake  Superior  Court ;  Harry  B.  TuthUl,  Judge. 

Action  by  Stani  Lulu  against  the  Republic  Iron  and  Steel 
Company.  From  a  judgment  on  a  verdict  for  the  plaintiff 
for  $3,000,  defendant  appeals.    Affirmed. 

Crumpacker  (&  Moran,  Richard  Jones,  Jr.,  and  Fred  Crum- 
packer,  for  appellant. 

F.  N.  Ouvit,  J.  W.  McAleer  and  J;  E.  Westfall,  for  appel- 
lee. 
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Rabb,  J. — ^Appellant  is  engaged  in  the  manufacture  of  iron 
and  steel  products,  and  for  this  purpose  maintains  a  large 
rolling-mill  and  iron  furnace.  In  the  process  of  manufac- 
turing these  products,  the  raw  material  is  melted  in  the 
furnaces  to  a  liquid  form,  and  foreign  substances,  which  are 
known  as  slag,  are  separated  from  the  pure  iron,  and  while 
in  a  molten  state  are  drawn  from  the  furnace  into  a  pot, 
known  as  a  cinder  pot. 

Appellant  *s  cinder  pot  was  sunk  in  the  ground  until  the 
top  of  the  pot  was  on  a  level  with  the  surface  of  the  ground, 
and  was  located  outside  the  walls  of  appellant's  building 
enclosing  its  furnace,  so  that  it  was  exposed  to  the  weather. 

The  slag,  after  it  is  cool  enough  to  handle,  is  removed  from 
the  cinder  pot  to  the  dump  pile,  and,  for  convenience  in 
handling  it,  while  it  is  still  in  a  liquid  state  an  iron  link  is 
suspended  in  the  molten  mass,  from  a  bar  placed  across  the 
top  of  the  pot.  Around  this  link  the  slag  gathers  and  hard- 
ens as  it  cools.  It  appears  that  while  the  slag  is  in  a  molten 
state  its  contact  with  water  is  harmless,  but  there  is  a  certain 
stage  in  the  process  of  its  cooling  when  contact  with  water 
will  cause  a  dangerous  explosion. 

Appellee  was  engaged  in  appellant's  service  in  charge  of 
the  cinder  pot,  and  while  engaged  in  the  duties  of  his  serv- 
ice was  severely  injured  by  the  explosion  of  the  slag,  caused 
by  his  stepping  into  a  pool  of  water  near  the  cinder  pot, 
which  had  gathered  there  from  a  recent  rain,  and  which 
caused  the  water  to  splash  into  the  cinder  pot  onto  the  hot 
slag. 

This  action  was  brought  by  appellee  to  recover  damages 
for  the  injuries  thus  sustained.  He  claims  that  said  injuries 
resulted  from  negligence  on  the  part  of  appellant  in  failing 
to  warn  him  of  the  danger.  The  case  was  put  at  issue  and  a 
trial  had,  resulting  in  a  verdict  in  favor  of  appellee. 

In  this  court  the  sufiSciency  of  the  complaint  is  assailed, 
as  is  also  the  ruling  of  the  court  below  on  appellant's  motion 
Vol.  4&— 18 


274  APPELLATE  COURT  OF  INDIANA, 

Republic  Iron,  etc.,  Co.  v.  Lulu — 48  Ind.  App.  271. 

for  judgment  in  its  favor  on  the  answers  returned  by  the 
jury  to  interrogatories  submitted  to  it,  and  on  its  motion  for 
B  new  trial. 

The  complaint  set  forth  facts  showing  the  nature  of  ap- 
pellant's business  and  of  appellee's  employment,  the  nature 
of  the  material  appellee  was  required  to  work  with,  in  refer- 
ence to  its  explosive  character,  and  showing  that  the  iron 
vessel,  in  which  the  slag  was  run  from  the  furnace,  was  lo- 
cated as  heretofore  stated,  and  that  it  was  sunk  in  the  earth 
until  its  top  was  on  a  level  with  the  surface  of  the  ground. 

It  was  further  alleged  that  the  ground  aroimd  the  vessel 
was  packed  and  hardened,  and  of  an  uneven  surface,  so  that 
when  it  rained  water  would  stand  in  pools  in  such  uneven 
places  for  a  day  at  a  time,  after  the  rain  was  over.  All  such 
conditions,  it  is  charged,  were  known  to  appellant.  The  com- 
plaint narrates  the  circumstances  attending  the  accident 
that  resulted  in  appellee's  injury,  and  expressly  alleges  that 
appellee  was  ignorant  of  the  fact  that  the  slag  was  liable  to 
explode  on  coming  in  contact  with  water,  and  alleges,  also, 
that  appellant  knew  of  this  quality  in  the  slag  and  of  the 
danger  arising  therefrom,  and  negligently  set  appellee  to  do 
the  work  in  which  he  was  engaged,  knowing  him  to  be 
ignorant  of  the  explosive  character  of  the  slag  on  its  coming 
in  contact  with  water,  without  informing  him  of  such  ex- 
plosive character,  or  warning  him  of  the  danger,  and  that 
appellee  stepped  into  the  water,  by  reason  of  the  negligence 
of  appellant  in  so  failing  to  instruct  or  warn  him,  and  **that 
his  injuries  were  caused  by  the  negligence  before  alleged.** 

It  is  insisted  that  the  complaint  is  insuflBcient  to  withstand 
a  demurrer  (1)  because  it  fails  to  show  that  the  injury  com- 
plained of  did  not  result  from  an  assumed  risk  of  the  em- 
ployment; (2)  because  it  fails  to  show  that  the  injury  was 
proximately  caused  by  the  negligence  averred;  (3)  because 
it  aflarmatively  appears  that  the  injury  was  the  result  of  an 
accident,  not  reasonably  to  have  been  anticipated  as  a  re- 
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snlt  of  the  negligence  chained,  and  therefore  created  no  lia- 
bility against  appellant. 

In  support  of  its  first  contention,  appellant  maintains  that 

the  danger  of  injury  from  the  explosive  character  of  the 

slag  was  an  ordinary  risk  of  appellee's  employment, 

1.  which  he  assumed  when  he  accepted  the  employment. 
It  is  argued  that  a  liability  to  explode  was  inherent 
in  the  thing  appellee's  employment  required  him  to  work 
with  and  around,  and  we  are  cited  to  the  case  of  Myers  v. 
W.  C.  DePauw  Co.  (1894),  138  Ind.  590,  as  decisive  authori- 
ty for  this  contention. 

The  case  cited  involved  an  injury  to  an  employe  in  a  plate 
glass  factory,  whose  duties  required  him  to  handle  plate 
glass,  and  whose  hand  was  cut  by  the  breaking  of  glass.  It 
was  there  held  that  the  master  was  under  no  duty  to  inform 
the  servant,  who  entered  its  service,  of  the  danger  arising 
from  the  liability  of  the  glass  to  break.  The  court,  in  de- 
ciding the  case,  said :  ' '  It  is  a  matter  of  common  observation 
that  glass  is  a  fragile  substance,  and  that  its  broken  edges 
are  sharp  and  dangerous.  It  is  necessarily  one  of  the  natural 
incidents  of  the  handling  of  glass,  in  the  processes  of  its 
manufacture,  that  it  will  be  broken  without  violence  from, 
or  the  fault  of,  those  who  so  handle  it."  It  is  for  this  reason 
that  the  court  held  in  that  case  that  no  duty  to  instruct  or 
warn  the  employe  rested  on  the  master.  The  servant  could, 
by  looking  at  the  glass,  see  the  danger.  It  was  a  matter  of 
common  knowledge.  Such,  however,  is  not  the  character  of 
the  substance  with  which  appellee  in  this  case  was  required 
to  deal.  The  court  cannot  say  that  the  slag  or  cinders  were 
inherently  explosive,  nor  is  it  a  matter  of  common  knowledge 
that  hot  slag  will  explode,  or  that  it  will  explode  when 
brought  in  contact  with  water,  and  it  could  not  be  told  by 
looking  at  the  substance  that  it  possessed  this  quality.  In 
fact,  it  appears  that  it  is  not  explosive  when  brought  into 
contact  with  water,  except  under  certain  conditions;  but 
when  these  conditions  exist — ^that  is,  when  is  has  sufficiently 
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cooled  so  as  to  become  hardened  on  the  surface — ^then  if  it 
comes  in  contact  with  water  a  dangerous  explosion  is  in- 
evitable. If  this  peculiar  quality  of  the  slag  is  known,  danger 
to  those  who  handle  it,  arising  from  this  cause,  can  easily 
be  avoided.  In  fact,  if  proper  care  is  used,  the  danger  may 
be  eliminated,  but  if  it  is  not  known,  and  conditions  are 
such  that  water  may  be  brought  in  contact  with  the  slag  when 
it  is  in  that  peculiar  state  that  contact  will  cause  an  explo- 
sion, danger  is  ever  present  while  the  conditions  exist,  and 
is  present  only  because  of  the  ignorance  of  those  whose  move- 
ments around  the  water  and  the  hot  slag  when  they  are  in 
such  proximity  may  bring  the  hot  slag  and  water  in  contact 
with  each  other.  The  position  of  the  man  who  is  ignorant  of 
the  explosive  character  of  the  slag,  and  who  works  around 
it  under  such  conditions,  is  somewhat  similar  to  that  of  a 
soldier,  who,  charging  an  enemy's  fort,  treads  over  ground 
underlaid  with  torpedoes,  or  a  ship  sailing  over  a  harbor 
that  has  been  mined. 

The  averments  of  the  complaint  are  that  appellant  set  ap- 
pellee to  work  with  this  slag  pot,  with  the  hot  slag  in  it ;  that 
in  the  course  of  appellee's  work  with  and  around  it,  the  slag 
necessarily  came  into  that  state  when  it  would  explode  if 
brought  in  contact  with  water ;  that  the  top  of  the  pot  was 
level  with  the  surface  of  the  ground,  and  the  ground  around 
it  was  filled  with  pools  of  water ;  that  appellee  was  ignorant 
of  the  danger  resulting  from  the  contact  of  the  water  and 
the  slag ;  that  appellant  knew  the  conditions,  knew  the  explo- 
sive quality  of  the  slag,  and  knew  that  appellee  was  ignorant 
that  it  possessed  this  quality. 

The  law  requires  of  the  master,  at  the  inception  of  the  re- 
lation, or  when  the  work  is  assigned  to  an  inexperienced 
servant,  that  he  inform  such  servant  not  only  of  ex- 

2.    traordinary  dangers,  but  of  the  ordinary  dangers  that 

are  likely  to  arise  in  the  work,  and  which  the  servant 

cannot  see  and  understand  without  such  information.     2 

Bailey,  Per.  Inj.  §2665;  Buswell,  Per.  Inj.  §202;  Wharton, 
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Negligence,  §208;  W5od,  Master  and  Serv.  (2d  ed.)  §349; 
1  Labatt,  Master  and  Serv.  §240,  and  cases  cited;  St. 
Louis,  etc.,  R.  Co.  v.  Valirius  (1877),  56  Ind.  511;  Salem 
Stone,  etc.,  Co.  v.  Griffin  (1894),  139  Ind.  141 ;  Smith  v.  Pen- 
insular Car  Works  (1886),  60  Mich.  501,  27  N.  W.  662,  1 
Am.  St.  542;  Parkhurst  v.  Johnson  (1883),  50  Mich.  70,  15 
N.  W.  107,  45  Am.  St.  28. 

The  conditions  shown  by  the  facts  averred  in  the  com- 
plaint clearly  imposed  the  duty  upon  the  master  to  put  his 
ignorant  servant  upon  the  same  footing  with  himself 

3.  with  reference  to  knowledge  of  the  danger;  to  arm 
him  with  the  knowledge  necessary  to  enable  him  to 

protect  himself  from  the  danger.  Do  the  facts  averred  show 
the  injury  complained  of  was  the  proximate  cause  of  the 
negligence  charged?  The  proximate  cause  of  a  given  result 
may  not  be  the  immediate  cause.  Proximate  cause,  within 
the  meaning  of  the  expression  when  used  in  a  legal  sense,  is 
the  efficient  cause ;  the  cause  that  starts  the  train  of  circum- 
stances that  leads  to  the  injury.  In  legal  contemplation,  that 
may  be  a  cause  of  a  particular  occurrence  which  fails  to  pre- 
vent it,  as  well  as  acts  and  circumstances  that  actively 
work  to  produce  it. 

It  was  the  duty  of  the  master  to  inform  the  servant  of  those 
qualities  in  the  material  with  which  he  was  required  to  work, 
that  it  was  necessary  he  should  know  in  order  to  pro- 
2.    tect  himself  from  danger  while  engaged  in  the  work. 
It  was  his  duty  to  prevent  the  explosion  of  the  slag, 
by  imparting  his  knowledge  of  its  character  to  the  servant. 
It  is  averred  that  appellee  stepped  into  said  water,  by 
reafiOB  of  the  negligence  of  appellant  in  so  failing  to  in- 
struct or  warn  him.    This  averment  must  be  construed 

4.  in  connection  with  all  the  other  averments  of  the  com- 
plaint,  which  must  be  liberally  construed  with  a 

view  to  substantial  justice  between  the  parties.    §385  Bums 
1908,  §376  R.  S.  1881. 
What  was  meant  by  this  averment?    How  must  it  have 
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been  understood  by  appellant?  The  negligence  charged 
against  appellant  is  that  it  failed  to  inform  appellee 
1.  of  the  explosive  nature  of  the  slag.  The  words  **  in- 
struct" and  ** inform''  convey  the  same  meaning  to 
the  mind  in  the  connection  in  which  they  are  used  in  the 
pleading,  and  treating  them  as  synonymous,  we  think  that 
the  complaint  fairly  charges  that  because  appellee  did  not 
know  that  the  hot  slag  was  liable  to  explode  if  brought  in 
contact  with  water,  he  stepped  into  the  pool  of  water,  and 
caused  it  to  splash  into  the  cinder  pot.  We  think  it  suflScient- 
ly  appears  that  the  negligence  charged  was  the  proximate 
cause  of  the  injury,  and  that  it  was  not  essential  that  the 
complaint  should  aver  that  if  appellant  had  warned  appellee 
of  the  explosive  character  of  the  slag,  he  would  not  have 
stepped  into  the  water.  When  it  is  said  that  appellee 
stepped  into  the  water  because  he  lacked  this  information,  the 
force  of  the  statement  is  not  added  to  by  the  further  averment 
that  he  would  not  have  done  it  had  he  possessed  the  informa- 
tion which  appellant's  negligence  withheld  from  him.  He 
stepped  into  the  water  because  he  did  not  know  the  danger, 
and  it  was  his  stepping  into  the  water  that  set  in  motion  the 
causes  that  produced  the  injury,  and  was  therefore  the 
proximate  cause  of  the  injury  complained  of,  and  the  aver- 
ments of  the  complaint,  we  think,  clearly  show  that  appel- 
lant's negligence  was  responsible  for  this  act,  in  that  it  failed 
to  prevent  it.  In  other  words,  if  appellant  had  performed  its 
duty,  this  act,  which  set  in  motion  the  causes  producing  the 
injury,  would  not  have  been  done.  Chicago,  etc.,  R.  Co,  v. 
Dinius  (1908),  170  Ind.  222,  and  cases  cited. 

Was  the  injury  such  as  appellant  might  reasonably  antici- 
pate would  occur?  We  think  this  question  is  fully  met  and 
answered  by  what  has  already  been  said  in  reference  to  the 
conditions  which  it  is  shown  surrounded  the  cinder  pot.  Here 
was  the  hot  slag  in  the  cinder  pot,  passing  from  a  molten 
liquid  state  into  a  hardened  mass,  in  which  it  necessarily 
came  into  the  state  that  made  it  dangerously  explosive.  Here 
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were  pools  of  water  in  the  immediate  vicinity.  It  was  almost 
inevitable  that  those  who  worked  about  said  cinder  pot,  in 
ignorance  of  its  character,  would  cause  the  water  to  splash 
on  it.  We  think  that  the  facts  set  forth  in  the  complaint  not 
only  show  that  the  accident  might  reasonably  have  been  an- 
ticipated, but  they  show  such  a  state  of  facts  as  rendered  it 
almost  inevitable  that  it  would  happen. 

No  error  intervened  in  overruling  appellant's  demurrer 
to  the  complaint.     The  effect  of  the  answers  to  the  inter- 
rogatories, so  far  as  they  can  be  said  in  any  manner 

5.  to  conflict  with  the  general  verdict,  is  destroyed  by 
contradiction,  and  the  court  committed  no  error  in 

overruling  appellant's  motion  for  judgment  in  its  favor 
upon  them. 

The  reasons  assigned  for  a  new  trial,  that  are  brought  in 
review  in  this  appeal,  call  in  question,  among  other  things, 
certain  instructions  given  by  the  court  to  the  jury,  and 
certain  instructions  asked  by  appeUant  that  were  refused. 

Appellee  insists  that  no  question  is  presented  by  the  record 

on  the  instructions  given  and  refused,  for  the  reason  that 

the  instructions  are  not  brought  into  the  record  ir^ 

6.  accordance  with  the  provisions  of  §561  Burns  1908, 
Acts  1907  p.  652.    The  instructions  given  and  refused 

appear  in  the  record  by  a  special  bill  of  exceptions,  and  are, 
therefore,  properly  before  us.  Pittsburgh,  etc,  R.  Co.  v. 
Reed  (1905),  36  Ind.  App.  67. 

Complaint  is  made  of  certain  instructions  given  by  the 

court  on  its  own  motion.     It  insisted  that  instruction  six, 

which  imposes  upon  the  master  the  duty  to  warn  a 

7.  servant  known  to  be  ig:norant  of  a  danger  known  to 
the  master  is  erroneous,   because  it   would  impose 

on  the  master  the  duty  to  warn  of  an  obvious  danger.  The 
uncontradicted  evidence  in  this  case  disposes  of  this  objec- 
tion. The  danger  arising  from  the  contact  of  water  with  the 
hot  slag,  as  it  is  described  in  the  complaint  and  shown  in 
the  evidence,  was  not  an  obvious  danger ;  it  arose  out  of  tha 
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nature  of  the  materials  the  employe  was  required  to  deal 
with,  ^and  from  causes  that  he  would  not  necessarily  under- 
stand. 

Instructions  nine  and  thirteen  are  criticised  because  of 
the  use  of  the  phrase  **may  consider"  instead  of  '*mu8t  con- 
sider." No  error  can  be  predicated  on  the  giving  of  these  in- 
structions. The  questions  sought  to  be  raised  by  appellant 
are  properly  presented  upon  the  refusal  of  the  court  to 
give  the  instructions  in  the  imperative  form,  and  are  dis- 
cussed under  that  head. 

The  objection  to  instruction  ten,  given  by  the  court  to 
the  jury,  presents  the  same  questions  that  arise  upon  objec- 
tions to  instruction  six,  and  for  the  same  reason  is  not  well 
taken. 

Instruction  eleven,  given  by  the  court,  which  is  criticised 

by  appellant  as  being  outside  of  the  issues,  simply  informs 

the  jury  that  the  duty  of  the  master  to  warn  and  in- 

8.  struct  an  ignorant  servant  of  hidden  dangers  is  com- 
mensurate with  the  danger  to  be  apprehended.    We 

see  no  fault  in  this  instruction.  There  was  evidence  from 
which  the  jury  might  have  found  that  appellee  was  entirely 
ignorant  of  the  nature  of  the  hot  slag,  and  the  danger  of  the 
contact  of  water  therewith. 

Appellant,  at  the  proper  time,  requested  the  court  to  in- 
struct the  jury  as  follows:  **If  you  find  from  the  evidence 
in  the  case  that  plaintiff  worked  for  a  considerable 

9.  number  of  years  in  the  mill  of  defendant,  and  during 
that  time  explosions  of  cinders  frequently  occurred, 

and  that  in  said  mill  during  all  said  time  it  was  a  matter 
of  common  knowledge  and  general  repute  that  hot  cinders 
would  explode  when  brought  in  contact  with  water,  or  any- 
thing that  was  moist  and  contained  water,  after  the  manner 
alleged  in  the  complaint,  and  if  you  further  find  that  during 
said  period  of  employment  plaintiff  was  brought  in  close 
proximity  with  the  busheling  furnace,  and  the  taps  which 
contained  the  slag,  the  explosion  of  which  is  alleged  to  have 
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caused  his  injuries,  then  I  instruct  you  that  such  evidence 
•  *  *  must  be  considered  by  you  in  determining  whether 
plaintiff  knew,  or  could  have  known  by  the  exercise  of 
reasonable  care,  of  the  danger  which  caused  the  injury." 

The  court  refused  to  give  this  instruction  in  the  exact 
form  asked,  but  gave  it  after  substituting  the  phrase  '*may 
consider*'  for  '*raust  consider,''  in  determining  the  question 
of  notice.  Appellant  complains  of  the  refusal  of  the  court 
to  give  this  instruction  as  it  was  tendered,  and  this  is  one  of 
the  grounds  on  which  a  reversal  is  sought.  It  is  earnestly 
contended  by  appellant  that  the  court  committed  a  reversible 
error  in  substituting  the  word  **may"  for  the  word  *'must" 
in  said  instruction. 

Without  deciding  this  question,  we  think  that  no  error 
can  be  predicated  on  the  refusal  of  the  court  to  give  the 
instruction.  Before  complaint  can  be  made  of  the  refusal  of 
the  court  to  give  an  instruction  tendered,  the  instruction 
must  be  such  as  the  party  is  entitled  to  have  given  to  the 
jury.  Can  it  be  said,  as  a  matter  of  law,  that  the  bare  facts 
stated  in  this  instruction,  assuming  them  to  be  true,  regard- 
less of  what  other  facts  or  circumstances  appeared  in  the 
evidence,  as  the  jury  should  view  it,  absolutely  required 
that  the  jury  should  give  these  facts  consideration  in  de- 
termining the  question  of  notice  to  appellee  of  the  danger? 
Suppose  the  jury  should  conclude  that  although  these  explo- 
sions did  occur,  as  set  forth  in  the  instruction,  and  that  it 
was  a  fact,  as  set  forth  therein,  that  appellee  was  working 
for  appellant  at  the  time  the  explosions  occurred,  and  that 
his  work  frequently  brought  him  in  close  proximity  to  the 
busheling  furnace  and  taps  containing  the  cinders,  yet  that 
such  explosions  occurred  at  such  times  and  under  such  cir- 
cumstances that  appellee  did  not  and  could  not  hear  them, 
would  it  be  contended  that  the  jury  should  give  any  con- 
sideration whatever  to  the  fact  that  such  explosions  did 
occur  while  appellee  was  in  appellant's  employ  t  Whether 
these  facts  were  necessary  and  proper  to  be  considered 
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in  determining  the  question  of  notice  would  depend 
altogether  on  whether  the  explosions  occurred  under  such 
circumstances  that  appellee  heard  them ;  and  that  fact  was  to 
be  determined  by  the  jury,  not  from  the  fact  alone  that  the 
explosions  occurred  and  that  appellee  worked  in  proximity  to 
the  busheling  furnace  and  taps,  but  from  all  the  evidence 
in  the  case.  These  recited  facts  were  only  proper  to  be  con- 
sidered by  the  jury  in  connection  with  the  other  evidence  in 
the  case,  and  to  have  rendered  the  instruction  tendered  im- 
pervious to  objection,  it  should  have  so  stated.  The  instruc- 
tion tendered  told  the  jury  that  the  facts  therein  mentioned 
must  be  considered  in  determining  the  question  of  notice, 
regardless  of  whether  the  jury  believed  from  all  the  evidence 
that  the  explosions  were  heard  by  the  appellee,  and  we  think 
no  error  intervened  in  refusing  this  instruction. 

The  refusal  of  the  court  to  give  other  instructions  asked 

by  appellant  is  complained  of.    We  have  carefully  examined 

such  instructions,  and  conclude  that  they  are  sub- 

10.  stantially  covered  by  instructions  given  by  the  court, 
and  that  therefore  no  error  intervened  in  the  refusal 
of  the  court  to  give  them. 

It  is  insisted,  further,  that  the  evidence  is  not  sufficient 
to  sustain  the  verdict.  While  the  evidence  waa  conflicting, 
we  cannot  concur  in  appellant's  view. 

Judgment  affirmed. 

Concurring  Opinion. 

Rosy,  J. — ^It  has  many  times  been  held  that  the  use  of  the 
word  ** should'*  in  such  an  instruction  as  the  one  herein  con- 
sidered was  reversible  error.  Woollen  v.  Whitacre  (1883), 
91  Ind.  502,  cases  there  cited. 

It  was  subsequently  held,  most  reasonably,  indeed,  that 
*  *  when  a  judge  tells  the  jury  that  it  is  proper  for  it  to  con- 
sider the  interest,  manner,  etc.,  of  the  witnesses,  as  it  is 
usually  phrased,  he  is  but  ruling  as  he  may  rightly  rule 
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that  such  evidence  is  competent;  and,  in  searching  for  the 
fact  established  by  the  evidence,  it  is  the  duty  of  the  jury 
to  consider  all  competent  evidence  that  may  throw  light  upon 
the  truth,  and  it  is  no  less  essential  to  a  correct  result,  and 
quite  as  much  the  jury's  duty  to  consider  facts  and  circum- 
stances properly  before  them,  which  go  to  discredit  a  wit- 
ness or  to  strengthen  his  testimony  as  it  is  to  consider  the 
statements  made  by  the  witnesses.  The  cases  of  Woollen  v. 
Whitacre  [1883],  91  Ind.  502,  Unruh  v.  State,  ex  rel.  (1886), 
105  Ind.  117,  Buvall  v.  Kenton  (1891),  127  Ind.  178,  and 
perhaps  some  others,  so  far  as  they  may  seem  to  hold  to  a 
different  rule,  are  no  longer  authorities  upon  the  question 
here  involved.''    Fifer  v.  Ritter  (1902),  159  Ind.  8,  12. 

Of  course  there  is  a  difference  between  words  permissive 
and  words  imperative,  but  where  the  instructions  taken  to- 
gether show  that  **may"  was  understood  as  a  direction  to 
consider  and  weigh,  there  is  no  error  in  using  it,  and  so  of 
the  misuse  of  the  word  ** should,"  or  its  equivalent,  while 
we  all  know  that  the  understanding  of  the  jury  depends  not 
upon  the  technical  accuracy  of  language,  so  much  as  upon 
the  accent,  emphasis  and  tone  of  the  judge  who  gives  the 
instruction.  The  decision  in  the  case  of  Fifer  v.  Ritter, 
supra,  was  the  perfection  of  reason,  and  is  expressive  of  the 
law. 

The  writer  of  the  opinion  in  Southern  R.  Co.  v.  State 
(1905),  165  Ind.  613,  apparently  understood  the  holding 
Ihat  permitted  the  use  of  the  word  ''should"  to  be  a  decla- 
ration that  no  other  form  of  expression  could  properly  be 
used.  In  this  he  was  mistaken.  The  case  is  not  therefore  an 
authority  upon  the  subject,  being  based,  as  the  opinion 
shows,  upon  a  misapprehension. 
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Eagle  v.  New  York  Life  Insurance  Company. 

INo.  7,032.    Filed  May  13,  1910.     Rehearing  denied  December  30, 
1910.    Transfer  denied  June  29,  1911.] 

1.  Insurance. — Loans  on  Policy. — Forfeitures. — In  an  insurance 
policy  upon  which  the  assured  and  his  beneficiary  had  borrowed 
money  from  the  company,  pledging  the  policy  as  a  security  there- 
for, a  provision  that  "If  any  premium  on  said  policy  or  any  in- 
terest on  said  loan  is  not  paid  on  the  date  when  due,  ♦  ♦  ♦ 
such  pledge  shall,  without  demand  or  notice  of  any  kind,  *  *  * 
be  foreclosed  by  said  company,  by  deducting  the  amount  due  on 
said  loan  from  the  reserve  on  said  policy,"  is  not  invalid  on  the 
ground  that  the  legal  requirements  for  a  foreclosure  are  not 
granted  thereby,    p.  293. 

2.  Insurance. — Lex  Loci  Contractus, — Loans, — Place  of. — Husband 
and  Wife. — Suretyship. — An  insurance  policy  issued  by  a  New 
York  company,  and  providing  that  the  ''contract  contained  in 
such  policy  and  ♦  ♦  ♦  application  shall  be  construed  accord- 
ing to  the  law  of  the  State  of  New  York,  the  plac*e  of  said  con- 
tract being  agreed  to  be  the  home  office  of  the  company,"  and  pro- 
viding further  that  "the  amount  loaned  [on  the  policy]  at  any 
time  shall  be  such  as  the  Insured  may  desire."  and  that  the 
"policy  shall  be  duly  assigned  to  the  company  as  collateral  security 
for  the  loan,"  and  a  loan  agreement  executed  by  the  insured  and 
his  wife  who  was  the  beneficiary  in  the  policy,  providing  that 
such  agreement  was  "made  under  and  pursuant  to  the  laws  of 
the  State  of  New  York,  the  place  of  said  contract  being  said 
home  office  of  said  company,"  are  governed  by  the  laws  of  New 
York,  and  the  wife's  rights  as  beneficiary,  are  subject  to  the 
rights  and  actions  of  the  assured  under  the  provisions  of  the 
policy,    pp.  295, 297. 

3.  Insurance. — Married  Women, — Rights  of. — yeic  York  Statute. 
— ^The  New  York  statute  providing  that  "a  married  woman  may, 
In  her  own  name,  cause  the  life  of  her  husband  to  be  insured  for 
a  definite  time,"  and  that  when  she  survives  such  time  she  is 
entitled  to  receive  the  insurance  money  as  her  separate  property 
"free  from  any  claim  of  a  creditor  ♦  ♦  ♦  of  her  husband/* 
and  that  "a  policy  of  Insurance  on  the  life  of  any  person  for  the 
benefit  of  a  married  woman  is  also  assignable  *  *  *  and 
may  be  surrendered  ♦  ♦  ♦  by  her  ♦  ♦  ♦  with  the  written 
consent  of  the  assured,"  applies  to  Insurance  taken  by  a  wife 
upon  thCglife  of  her  husband,  and  not  to  a  policy  taken  by  the 
husband  In  which  the  wife  is  named  as  beneficiary;  and  the  wife 
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is  authorized  to  assign,  with  her  husband's  written  consent,  a 
policy  so  taken  by  her.    p.  296. 

4.  INSUBANCE. — Beneficiary. — Right  to  Change. — Effect. — ^The  bene- 
ficiary of  an  insurance  policy  does  not  have  a  vested  right  therein, 
where  the  assured  is  authorized  to  change  beneficiaries,    p.  296. 

5.  Insurance. — Options. — Right  to  Exercise. — ^The  husband  has  the 
right  to  exercise  the  options  provided  In  an  Insurance  policy 
taken  out  by  him,  where  his  wife  is  named  as  beneficiary,  and 
where  he  has  the  reserved  right  of  changing  beneficiaries  at  any 
time.    p.  296. 

6.  Insurance.  —  Contracts. — Suretyship. — Married  Women. — Btat- 
tt*e«.— The  Indiana  statute  (§7855  Burns  1908,  §5119  R.  S.  1881) 
declaring  void  all  contracts  of  suretyship  executed  by  married 
women,  does  not  apply  to  a  loan  obtained  by  a  husband  and  his 
wife  on  an  insurance  policy,  where  the  provisions  for  the  loan 
in  question  were  contained  in  the  policy  in  which  such  wife's 
rights  were  acquired,    p.  297. 

7.  Insurance.  —  Loans.  —  Forfeiture.  —  Waiver. —  Prejudice. —  An 
agreement  by  an  insurance  company  to  be  lenient  with  a  bor- 
rower and  not  to  enforce  a  forfeiture,  the  written  contract  for 
the  loan  providing  for  a  forfeiture,  though  probably  unenforce- 
able, must  be  shown  to  have  been  violated  to  the  beneficiary's 
prejudice,  before  the  beneficiary  can  found  a  claim  thereon, 
p.  298. 

8.  Insurance. — Extended.— Conditions  Precedent. — Failure  to  Per- 
form. — An  action  for  extended  insurance  cannot  be  maintained, 
where  the  policy  provided  that  the  payment  of  any  loan  to  the 
assured  should  be  a  condition  precedent  to  the  automatic  ex- 
tension of  such  insurance  and  where  the  assured  had  failed  to 
pay  his  loan.    p.  299. 

Prom  Marion  Circuit  Court  (15,919) ;  Henry  Clay  Allen, 
Judge. 

Action  by  Mary  W.  Eagle  against  the  New  York  Life  In- 
surance Company.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

John  H.  Kingsbury  and  Joseph  Collier,  for  appellant. 
James  H.  Mcintosh,  Oavin,  Oavin  &  Davis  and  Arthur 
P.  WiU,  for  appellee. 

CoMSTOCK,  J. — This  action  was  based  on  a  contract  of 
insurance  executed  by  appellee  on  the  life  of  Charles  D. 
Eagle,  husband  of  appellant.  The  policy  was  for  $1,500, 
and  appellant  was  designated  as  beneficiary  therein. 
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The  complaint  alleges  that  on  July  13,  1897,  defendant 
executed  its  contract  of  insurance,  whereby,  in  consideration 
of  an  application  made  therefor  and  payment  of  premiums 
thereon,  it  promised  to  pay  to  plaintiff  the  sum  of  $1,500, 
on  proof  of  the  death  of  Charles  D.  Eagle.  Defendant 
further  promised  that  in  the  event  premiums  were  paid 
thereon  for  a  period  of  nine  years,  and  thereafter  further 
payments  of  premiums  were  defaulted,  and  said  Charles  D. 
Eagle  should  die  within  a  period  of  seven  years  and  eleven 
months  from  the  time  of  such  default,  it  would  pay  to  the 
beneficiary  the  sum  of  $1,500.  Copies  of  the  contract  of 
insurance,  and  of  the  application  made  therefor,  are  filed 
with  the  complaint. 

Plaintiff  further  avers  that  the  premiums  were  paid  in 
advance  on  said  contract  of  insurance  in  accordance  with 
the  stipulatioDs  therein,  for  a  period  of  nine  years  from 
date  of  execution  thereof  to  and  including  the  year  ending 
July  13,  1906;  that  the  semiannual  premium  due  and  pay- 
able on  July  13,  1906,  was  not  paid  on  said  day,  nor  was 
it  paid  within  the  thirty  days*  grace  allowed  by  said  policy; 
that  on  January  27,  1907,  within  said  period  of  seven  years 
and  eleven  months,  said  Charles  D.  Eagle  died;  that  plain- 
tiff has  made  full  proof  of  insured's  death,  in  the  manner 
provided  in  said  contract;  that  she  and  the  insured  per- 
formed all  the  stipulations  in  said  contract  on  their  part  to 
be  performed;  that  defendant,  in  violation  of  the  terms  of 
said  contract,  refused  to  pay  said  sum  of  $1,500,  and  denied 
liability  under  said  contract. 

The  main  body  of  the  policy  reads: 


ii 


New  York  Life  Insurance  Company 


By  this  policy  of  insurance,  agrees  to  pay  $1,500  to 
Mary  W.,  wife  of  the  insured,  or,  in  the  event  of  her 
prior  death,  to  the  insured's  executors,  administrators 
and  assip^ns,  or  to  such  other  beneficiary  as  may  be  desig- 
nated by  the  insured,  as  hereinafter  provided,  at  the 
home  office  of  the  company,  in  the  city  of  New  York, 
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immediately  upon  receipt  and  approval  of  proofs  of  the 
death  of  Charles  D.  Eagle,  of  Indianapolis,  Marion 
county,  Indiana.  •  •  •  And  the  company  further 
agrees  that  this  policy  shall  be  incontestable  after  it  has 
been  in  force  one  full  year,  if  the  premiums  have  been 
duly  paid.  This  contract  is  made  in  consideration  of 
the  written  application  of  the  insured,  which  is  a  part 
of  this  contract,  and  in  further  consideration  of  the  sum 
of  $15.96,  to  be  paid  in  advance,  and  of  the  payment  of 
a  like  sum  on  January  13  and  July  13  in  every  year 
thereafter  during  the  continuance  of  this  policy.  The 
special  advantages,  benefits  and  provisions,  printed  or 
written  by  the  company  on  the  following  pages,  are  con- 
ditions precedent,  and  are  a  part  of  this  contract,  as 
fully  as  if  they  were  recited  at  length  over  the  signa- 
ture hereto  affixed." 

Under  the  title  of  ** Special  Advantages,"  certain  loan 
and  surrender  values,  and  provisions  for  extensions,  are 
shown,  as  follows:  Loan  value  at  the  end  of  the  eighth 
year,  $99,  at  the  end  of  the  ninth  year,  $117 ;  the  surrender 
value  in  paid-up  insurance  at  the  end  of  the  ninth  year, 
$277,  and  the  *' extended  insurance  for  $1,500  for  a  term  of 
seven  years  and  eleven  months  for  the  ninth  year."  For 
the  purposes  of  this  opinion  it  is  needless  to  set  out  the  table 
for  other  advantages,  or  the  accumulation  of  guaranties, 
because  they  are  not  applicable  to  this  policy. 

Under  the  title  ** Benefits  and  Provisions,"  said  policy 
contains  the  follow  hrjr: 

**  Second.  The  amount  loaned  at  any  time  shall  be 
such  as  the  insured  may  desire,  not  to  exceed  the  sums 
shown  in  the  table  on  the  precediog  page.  The  amount 
of  any  loan  shall  include  any  previous  loan  then  unpaid. 
Third.  That  this  policy  shall  be  duly  assigned  to  the 
company  as  collateral  security  for^the  loan,  and  de- 
posited at  the  home  office.  A  duplicate  of  the  loan 
agreement,  which  is  also  a  receipt  for  the  policy,  will 
be  furnished  to  the  insured." 

I  The  application  is  set  out,  and  it  shows  that  the  ''name 

of  the  person  applying  for  insurance  is  Charles  D.  Eagle." 
In  this  application  it  is  agreed,  on  behalf  of  himself,  "or 
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any  person  who  shall  have  or  claim  any  interest  in  any 
policy  issued  under  this  application,"  as  follows: 


it 


Sixth.  That  the  policy  applied  for  shall  be  in  the 
form  now  in  use  by  the  company,  and  that  the  contract 
contained  in  such  policy  and  this  application  shall  be 
construed  according  to  the  law  of  the  State  of  New  York, 
the  place  of  said  contract  being  agreed  to  be  the  home 
office  of  the  company." 

There  was  an  offer  to  confess  judgment  for  $52,  and 
costs  accrued  and  accruing,  including  those  on  final  judg- 
ment. 

Appellee  answered  in  two  paragraphs.  The  first  was  a 
general  denial.  The  second  was  a  special  and  partial  an- 
swer to  all  except  $49  of  the  principal,  and  the  interest 
thereon  from  the  time  of  the  death  of  the  insured.  It  ad- 
mits the  execution  of  the  policy  sued  on,  and  avers  that  ap- 
pellee is  a  corporation  organized  under  the  laws  of  the  State 
of  New  York,  with  its  general  offices  in  the  city  of  New 
York,  in  said  state,  and  that  it  is  a  resident  and  citizen  of 
said  state ;  that  said  policy  was  executed  in  the  city  of  New 
York;  that  one  of  its  provisions  was  that 

**the  company  will  make  advances  to  the  insured,  as 
such,  under  this  policy  within  the  month  of  grace  al- 
lowed for  payment  of  premiums,  on  application  to  the 
home  office  at  the  third  or  any  subsequent  anniversary 
of  the  insurance  within  the  accumulation  period  under 
the  terms  of  the  company's  loan  agreement  then  in  use, 
upon  the  conditions  in  said  policy  set  forth;" 

that  insured  paid  the  premiums  up  to  and  including  the 
one  maturing  on  January  13,  1906;  that  the  premium  ma- 
turing July  13,  1904,  was  wholly  unpaid;  that  while  the 
policy  was  in  force,  on  July  20,  1905,  appellee,  pursuant  to 
its  terms,  and  at  the  request  of  said  Charles  D.  Eagle  and 
appellant,  advanced  to  them  $99  in  cash,  as  a  loan  upon 
said  policy,  and  in  consideration  thereof  they  executed  to 
appellee  the  following: 
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Whereas,  the  undersigned  have  this  day  duly  received 
from  the  New  York  Life  Insurance  Company  $99  in 
cash,  as  a  loan  on  policy  No.  803,039,  issued  by  said  com- 
pany on  the  life  of  Charles  D.  Eagle,  therefore,  in  con- 
sideration of  the  premises,  the  undersigned  hereby  agree 
as  follows:  (1)  To  pay  said  company  interest  on  said 
loan  at  the  rate  of  five  per  cent  per  annum,  payable  in 
advance  from  this  date  to  the  next  anniversary  of  said 
policy,  and  annually  in  advance  on  said  anniversary 
and  thereafter.  (2)  To  pledge,  and  do  hereby  pledge, 
said  policy  as  collateral  security  for  the  payment  of  said 
loan  and  interest,  and  herewith  deposit  said  policy  with 
said  company  at  its  home  oflBce.  (3)  To  pay  said 
company  said  sum  when  due,  with  interest,  reserving, 
however,  the  right  to  reclaim  said  policy  by  repayment 
of  said  loan  with  interest  at  any  time  before  due,  said 
repayment  to  cancel  this  agreement  without  further  ac- 
tion. (4)  That  said  loan  shall  become  due  and  pay- 
able, (a)  either  if  any  premium  on  said  policy  or  any 
interest  on  said  loan  is  not  paid  on  the  date  when  due, 
in  which  event  said  pledge  shall,  without  demand  or 
notice  of  any  kind,  every  demand  and  notice  being 
hereby  waived,  be  foreclosed  by  said  company,  by  de- 
ducting the  amount  due  on  said  loan  from  the  reserve 
on  said  policy,  computed  according  to  the  American 
Experience  Table  of  Mortality,  and  interest  at  the  rate 
of  four  and  one-half  per  cent  per  annumj  and  if  after 
said  deduction  there  is  any  balance  of  said  reserve  as 
so  computed,  said  balance  shall  be  taken  as  a  single 
premium  of  life  insurance  at  the  published  rates  of  said 
company  at  the  time  said  policy  was  issued,  and  shall 
be  applied  to  purchase  upon  the  life  of  the  insured  un- 
der said  policy,  at  the  age  of  said  insured  on  said  due 
date,  paid-up  insurance  for  such  amount  as  said  balance 
will  buy  payable  under  the  same  conditions  as  the  orig- 
inal policy,  but  without  premium  return,  participation 
in  profits,  or  further  payment  of  premium,  (b)  Or 
(1)  on  the  maturity  of  the  policy  as  a  death  claim  or 
an  endowment;  (2)  on  the  surrender  of  the  policy  for 
a  cash  value;  (3)  on  the  completion  of  any  tontine  or 
accumulation  dividend  period.  In  any  such  event  the 
amount  due  on  said  loan  shall  be  deducted  from  the  sum 
to  be  paid  or  allowed  under  said  policy.  (5)  That  the 
application  for  said  loan  was  made  to  said  company  at 
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its  home  office  in  the  city  of  New  York,  was  accepted, 
the  money  paid  by  it,  and  this  agreement  made  and  de- 
livered there ;  that  said  principal  and  interest  are  pay- 
able at  said  home  office,  and  that  this  contract  is  made 
under  and  pursuant  to  the  laws  of  the  State  of  New 
York,  the  place  of  said  contract  being  said  home  office 
of  said  company.  In  witness  whereof  said  parties  have 
hereunto  set  their  hands  and  affixed  their  seals  this  20th 
day  of  July,  1905. 

Charles  D.  Eagle  (L.  S.) 
Mary  W.  Eagle  (L.  S.) 

Signed  and  sealed  in  presence  of  Mary  C.  McComb. 
Foreclosed  and  paid  by  deducting  the  amount  of  the 
debt  from  the  value  of  the  policy. 

John  C.  McCall,  Secretary. 

Forwarded  from  Indianapolis  branch  office,  7-21-1905. 

T.  J.  Logan,  Cashier. 
Premium  paid  in  full, 
to  7-13-5 

B.  N.  $ .'' 

Said  answer  further  avers  that  no  part  of  the  loan  has 
been  repaid  except  by  application  of  the  policy  as  was  there- 
inafter shown.  It  avers  that  as  collateral  security  for  the 
repayment  of  the  loan,  said  Charles  D.  Eagle  and  appel- 
lant pledged,  transferred  and  assigned  said  policy  to  ap- 
pellee; that  on  December  31,  1906,  the  premium  maturing 
July  31,  1906,  was  unpaid,  and  the  loan  and  interest  were 
due  and  unpaid;  that  thereupon,  in  accordance  with  the 
terms  of  such  loan  agreement,  defendant  foreclosed  said 
pledge  of  said  policy,  by  deducting  the  amount  due  on  said 
loan,  without  interest,  which  was  the  sum  of  $99,  from  the 
reserve  of  said  policy,  computed  according  to  the  American 
Experience  Table  of  JMortality,  and  interest  at  the  rate  of 
four  and  one-half  per  cent  per  annum,  which  was  the  sum 
of  $119.67 ;  that  this  left  a  balance  of  $20.67  of  the  reserve, 
not  required  for  the  repayment  of  the  loan,  and  this  balance 
the  company  applied,  as  a  single  premium,  to  the  purchase 
of  paid-up  insurance  at  the  published  rates  of  said  com- 
pany at  the  time  said  policy  was.  issued  upon  the  life  of 
said  insured  in  said  policy  at  the  age  of  said  insured  on 
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said  due  date,  said  paid-up  insurance  being  payable  under 
the  same  condition  as  the  original  policy,  but  without  pre- 
mium return,  participation  in  the  profits  or  further  payment 
of  premiums,  the  amount  of  said  paid-up  insurance  thus 
purchased  being  $49;  that  upon  receipt  of  the  notice  of 
death,  appellee  offered  to  pay  appellant  said  sum  of  $49, 
and  is  still  ready'and  willing  so  to  do. 

A  demurrer  was  filed  to  said  second  paragraph  of  answer, 
and  overruled,  and  appellant  replied  in  four  paragraphs. 
The  first  was  a  general  denial,  which  was  subsequently  with- 
drawn. The  second  alleged,  in  substance,  that  the  policy  of 
insurance  was  executed  in  the  State  of  New  York,  and,  by  a 
statute  of  that  state,  became  the  absolute  property  of  the  wife. 
A  copy  of  the  statute  is  filed,  with  averments  that  the  statute 
was  duly  enacted,  and  is  in  full  force  and  effect ;  that  said 
wife  caused  her  husband  to  apply  for  the  policy,  and  paid 
from  her  own  funds  the  premiums  thereon;  that  at  the 
time  said  policy  and  loan  agreements  were  executed,  she  was 
a  married  woman,  the  wife  of  said  Charles  D.  Eagle ;  that 
the  funds  procured  on  said  loan  agreement  were  for  the 
benefit  of  and  were  used  by  her  husband  for  his  own  use, 
and  that  no  part  of  the  funds  were  used  by  her  or  for  her 
benefit,  but  she  was  surety  for  her  husband,  and  these  facts 
appellee  knew;  that  at  the  time  said  loan  agreement  was 
executed,  appellant  was,  and  for  years  prior  thereto  had 
been,  a  bona  fide  resident  of  Indiana,  and  the  loan  agree- 
ment was  signed  by  her  in  said  State,  and  it  was  by  her 
husband  delivered  to  appellee  at  Indianapolis,  in  said  State, 
and  the  funds  were  paid  by  appellee  to  appellant's  hus- 
band at  said  point ;  that  the  recitals  in  said  loan  agreement, 
to  the  effect  that  said  agreement  was  signed  and  delivered 
in  the  State  of  New  York,  and  the  money  paid  thereon  at 
.said  point,  are  all  false,  and  were  inserted  by  ap- 
pellee for  the  fraudulent  purpose  of  defeating  the  statute  of 
suretyship  of  Indiana,  and  that  said  loan  agreement  was 
void  because  of  suretyship  of  appellant;  that  the  statute 
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of  New  York,  so  far  as  material  to  this  case,  reads  as  fol- 
lows: **A  married  woman  may,  in  her  own  name,  cause 
the  life  of  her  husband  to  be  insured  for  a  definite  period, 
or  for  term  of  his  life.  When  a  married  woman  survives 
such  period,  or  term,  she  is  entitled  to  receive  the  insurance 
money,  payable  by  the  terms  of  the  policy,  as  her  separate 
property,  and  free  from  any  claim  of  a  creditor  or  represen- 
tative of  her  husband.  *  *  *  A  policy  of  insurance  on 
the  life  of  any  person  for  the  benefit  of  a  married  woman 
is  also  assignable,  and  may  be  surrendered  to  the  company 
issuing  the  same,  by  her,  or  her  legal  representative,  with 
the  written  consent  of  the  assured.*' 

The  third  paragraph  alleges  that  at  and  before  the  time 
the  loan  became  due,  appellant  and  her  husband  were  in 
financial  embarrassment,  and  did  not  have  funds  with  which 
to  pay  said  loan ;  that  they  applied  to  appellee  for  additional 
time  in  which  to  make  said  payment ;  that  appellee  informed 
them  that  it  would  not  insist  on  a  strict  performance  of  the 
loan  agreement,  that  it  would  not  insist  on  strict,  prompt 
and  punctual  payments  of  premiums  and  interest,  and  that 
it  would  be  lenient  with  and  allow  appellant  and  her  hus- 
band a  reasonable  time  in  which  to  make  said  payments ;  that 
appellant  and  her  husband  relied  on  said  representations 
of  appellee,  and  by  reason  of  said  conduct  on  its  part  they 
were  led  to  believe  that  appellee  did  not  intend  to  insist 
on  prompt  and  punctual  payment ;  that  for  that  reason  they 
did  not  negotiate  a  loan  elsewhere,  or  attempt  to  raise  funds 
with  which  to  pay  said  debt ;  that  they  acted  on  the  belief 
that  appellee  would  not  withdraw  said  leniency,  and  would 
not  declare  a  forfeiture,  except  on  demand  for  payment  and 
notice  of  withdrawal  of  said  grace ;  that  appellee  thereafter, 
in  violation  of  the  extension,  and  without  demand  for  pay- 
ment, or  notice  to  appellant  or  her  husband  of  its  with- 
drawal of  extension,  or  its  intention  to  forfeit  and  fore- 
close the  pledge,  did  forfeit  and  foreclose  the  pledge;  that 
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no  notice  of  said  foreclosure  was  given  to  appellant  by  ap- 
pellee until  request  was  made  for  payment  of  the  policy. 

The  fourth  paragraph  is  based  on  a  statute  of  New  York, 
but,  for  reasons  stated  in  the  brief,  appellant  raises  no  ques- 
tion thereon. 

A  demurrer  to  each  paragraph  of  reply,  for  want  of  facts, 
was  sustained,  and,  appellant  refusing  to  plead  further,  the 
court  rendered  judgment  that  appellant  take  nothing  by  this 
action,  and  that  she  be  forever  estopped  from  asserting  any 
further  right  or  claim  under  said  policy. 

We  adopt  the  concise  statement  in  the  able  brief  of  ap- 
pellant, which  is  as  follows:  *'In  this  appeal  the  three 
principal  propositions  of  law  arise  on  the  suflBciency  of  ap- 
pellee's answer,  and  on  the  suflBlciency  of  the  second  and 
third  paragraphs  of  appellant's  reply."  These  questions 
will  be  considered  in  the  order  named. 

It  is  the  claim  of  appellant  that  the  answer,  being  based 

on  an  alleged  forecbsure,  under  the  pledge  agreement  and 

in  conformity  to  the  stipulations  therein,  is  bad  be- 

1.  cause  the  requirements  of  a  foreclosure  under  the 
law  are  not  shown.  It  is  argued  that  the  process  of 
foreclosure  stipulated  for  in  the  pledge  agreement  is  repug- 
nant to  public  policy,  because,  in  effect  and  result,  it  destroys 
the  equity  of  redemption.  The  validity  of  the  loan  agreement 
is  assailed  by  appellant,  because  it  denies  a  reasonable  time 
after  default  in  which  to  exercise  redemption,  makes  the  de- 
fault and  power  to  foreclose  simultaneous  events,  and  pro- 
vides for  a  summary  process  of  foreclosure  susceptible  of 
instant  consummation. 

So  much  of  the  loan  agreement  as  is  relevant  to  this  ques- 
tion reads  thus : 

"^(4)  That  said  loan  shall  become  due  and  payable 
(9^)  either  if  any  premium  on  said  policy,  or  any  inter- 
€8t  on  said  loan  is  not  paid  on  the  date  when  due,  in 
which  event  said  pledge  shall,  without  demand  or  notice 
of  any  kind,  every  demand  and  notice  being  hereby 
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waivedi  be  foreclosed  by  said  company,  by  deducting 
the  amount  due  on  said  loan  from  the  reserve  on  said 
policy. '  * 

It  is  pointed  out  that  the  failure  to  pay  either  the  pre- 
mium on  the  policy  or  the  interest  on  the  loan  on  the  date 
when  due  constitutes  a  default,  and  grants  to  the  creditor 
the  power  to  foreclose  the  pledge;  that  the  mode  of  fore- 
closure selected  is  the  summary  process  of  ''deducting  the 
amount  due  on  said  loan  from  the  reserve  on  said  policy." 
It  is  argued  that  it  is  quite  apparent  that  a  reasonable 
time  could  not  intervene  after  the  default  and  before  fore- 
closure in  which  to  exercise  redemption.  Appellant  cites 
various  authorities  to  sustain  the  proposition  that  where  a 
contract,  mortgage  or  pledge  attempts  to  provide  that  upon 
default  the  right  of  redemption  shall  cease,  and  the  prop- 
erty shall  become  the  absolute  property  of  the  pledgee,  such 
a  provision  is  ineffective.  In  the  contract  before  us,  how- 
ever, there  is  the  express  provision,  in  case  of  default,  for 
ascertaining  the  value  of  the  policy,  pledged  or  assigned  ac- 
cording to  a  rule  therein  set  forth ;  a  provision  for  the  ap- 
plication of  this  value  to  the  payment  of  the  debts,  so  far 
as  may  be  required,  and  a  provision  as  to  the  disposition  of 
the  remainder.  These  provisions  have  been  followed.  The 
federal  court  in  the  case  of  In  re  Mertens  (1906),  144  Fed. 
818,  75  C.  C.  A.  548,  considers  the  adjudicated  cases  where 
there  was  authority,  upon  default  in  the  payment  of  any 
part  of  the  indebtedness,  to  sell  collateral  at  public  or  pri- 
vate sale,  with  or  without  notice,  with  the  right  on  the  part 
of  the  pledgee  to  purchase  it,  and  says:  **If  this  was  such  a 
sale  as  was  authorized  by  the  terms  of  the  pledge,  we  do  not 
doubt  that  the  bank,  in  making  it,  was  within  its  rights, 
and  that  no  rule  of  the  common  law  or  doctrine  of  equitable 
jurisprudence,  and  none  of  the  provisions  of  the  bankruptcy 
act,  can  be  invoked  to  defeat  or  invalidate  it.'' 

The  loan  agreement  in  question  provides  for  giving  the 
insured  the  benefit  of  the  full  value  of  the  policy  ascertained 
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by  a  fixed  standard.  The  policy-holder  had  time  in  which 
to  pay  the  premium  or  to  repay  the  loan,  and  the  claim,  that 
the  beneficiary  could  borrow  and  keep  the  money  which  con- 
stituted the  reserve,  and  then  be  entitled  to  the  benefit  of 
the  additional  insurance,  which  the  reserve  would  have 
purchased  had  the  money  not  been  borrowed,  cannot  be  al- 
lowed. 

In  support  of  the  second  paragraph  of  reply,  it  is  argued 
that  the  statute  entered  into  and  became  a  part  of  the  con- 
tract and  the  provisions  therein,  and  that  the  loan 

2.  was  conditioned  upon  the  valid  consent  of  appel- 
lant ;  that  the  loan  agreement  entered  into,  being  one 
of  suretyship,  was  void,  and  was  not  one  of  valid  consent 
of  appellant;  that  under  the  statute  and  decisions  of  the 
State  of  New  York,  appellant  held  an  absolute  and  vested 
interest  in  the  policy  from  the  moment  it  was  issued,  and 
it  required  some  valid  act  on  her  part  to  destroy  that  inter- 
est. Appellant  contends  that  the  parties  did  not  intend  by 
the  agreement  to  contravene  the  statute;  that  they  con- 
tracted with  due  regard  to  the  statute,  and  that  the  statute 
entered  into  and  became  a  part  of  the  contract  itself;  that, 
reading  the  statute  into  the  policy,  the  loan  was  to  be  made 
only  when  a  valid  consent  of  the  wife  thereto  was  procured. 

It  is  argued  that  as  the  reply  shows  that  appellant  was 
a  resident  of  Indiana,  that  the  loan  agreement  was  exe- 
cuted in  this  State,  and  that  the  money  was  paid  to  her  hus- 
band here,  the  attempt  to  make  it  a  contract  of  New  York  is 
ineffectual ;  that  the  contract,  being  in  violation  of  an  express 
statute  of  this  State,  is  void,  and  there  was  no  valid  con- 
sent on  the  part  of  the  wife  to  the  loan.  §7855  Burns  1908, 
§5119  R.  S.  1881. 

The  policy  and  the  loan  agreement  are  New  York  con- 
tracts, and  are  governed  by  the  laws  of  the  State  of  New 
York,  and  are  not  governed  by  the  Indiana  statute.  The 
policy  conferred  certain  rights  on  appellant  as  beneficiary, 
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but  she  took  the  rights  thus  conferred  on  her,  subject  to 

the  limitations  and  provisions  in  the  policy  contained.    The 

statute  expressly  authorizes  the  wife  to  assign  the 

3.  policy,  with  the  written  consent  of  the  husband.    The 
policy  required  the  company  to  make  said  loan  to  the 

insured  upon  his  demand.  The  policy  is  not  such  as  the 
New  York  statute  contemplated.  The  statute  contemplates 
a  contract  made  by  the  insurance  company  directly  with  the 
wife,  either  in  person  or  through  an  agent,  as  the  case  may 
be.  When  thus  taken,  it  was  the  property  of  the  wife  and 
her  children,  and  theirs  alone.  In  this  case,  the  insurance 
was  payable  to  the  wife  should  she  survive  the  bus- 

4.  band,  otherwise,  to  his  representatives.     The   **  in- 
sured,'' specifically  on  the  face  of  the  policy  stated 

to  be  Charles  D.  Eagle,  ''herein  called  the  insured,"  was 
expressly  authorized  to  change  the  beneficiary  at  any  time. 
Because  of  the  last-named  provision,  the  beneficiary  did  not 
have  a  vested  right  in  the  policy.  Equitable  Life  Assur, 
Soc,  etc.,  V.  Stough  (1910),  45  Ind.  App.  411,  and  cases 
cited.     If  the  policy  should  reach  the  accumulation 

5.  period — July  13, 1917 — :the  insured,  Charles  D.  Eagle, 
and  not  the  appellant,  would  get  the  various  options, 

and  would  be  entitled  to  receive  all  the  money  due. 
In  the  case  of  Eadie  v.  Slimmon  (1862),  26  N.  Y.  9,  82  Am. 
Dec.  395,  cited  by  appellant,  the  court  makes  clear  the  char- 
acter of  the  contract  contemplated  by  the  statute  of  that 
state.  It  also  makes  clear  the  distinction  between  a  con- 
tract with  the  wife  and  a  contract  with  the  husband  for  her 
benefit.  In  the  case  of  Whitehead  v.  New  York  Life  Ins.  Co. 
(1886),  102  N.  Y.  148,  6  N.  E.  267,  55  Am.  St.  787,  which 
is  cited  in  the  case  of  Shipman  v.  Protected  Home  Circle 
(1903),  174  N.  Y.  398,  67  N.  E.  83,  63  L.  R.  A.  347,  and 
is  relied  on  by  appellant.  Judge  Pinch,  speaking  for  the 
court,  said:  **A11  three  of  the  life  insurance  policies  sought 
to  be  revived  and  enforced  in  this  action  purport  on  their 
face  to  be  contracts  with  the  wife  as  the  party  aasored,  and 
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not  at  all  with  the  husband,  who  stands  in  the  policies  as 
simply  the  life  insured,  his  conduct  and  death  furnishing 
the  contingencies  upon  which  the  liabilities  of  the  insurer 
are  made  to  depend.  As  the  relation  was  tersely  described 
on  the  argument,  the  contract  is  about  the  husband  but 
not  with  him.'* 

The  authorities  cited  by  appellant  do  not  uphold  the 

proposition  that  the  loan  agreement  is  to  be  treated  as  an 

Indiana  contract  governed  by  the  Indiana  statute  as 

2.  to  married  women's  contracts.  In  the  case  of  Oarri- 
gue  V.  Kellar  (1905),  164  Ind.  676,  69  L.  R.  A.  870, 
108  Am.  St.  324,  the  rule  is  thus  declared :  *' A  contract  must 
be  construed  and  its  validity  determined  under  the  laws  of 
the  state  where  it  is  executed,  unless  it  can  be  fairly  said 
that  the  parties  at  the  time  of  the  execution  clearly  mani- 
fested an  intention  that  it  should  be  governed  by  the  laws 
of  another  state." 

In  the  case  of  Bums  v.  Burns  (1907),  190  N.  Y.  211,  82 
N.  E.  1107,  the  parties  lived  in  different  states,  and  the  con- 
tract (an  insurance  policy)  provided  that  it  should  be  gov- 
erned by  the  laws  of  Ohio,  the  state  where  the  company's 
home  office  was  located.  The  court  held  that  the  insured 
''had  the  right,  notwithstanding  his  being  a  nonresident  of 
Ohio,  to  agree  that  the  contract  of  insurance  should  be  gov- 
erned and  construed  by,  and  according  to,  the  laws  of  that 
state  only,"  and  that  such  agreement  would  be  carried  out. 

This  court  has  held  that  where  the  provisions  for  the  loan 

are  contained  in  the  very  instrument  through  which  the 

married  woman  acquires  her  rights,  the  statutory  in- 

6.  hibition  against  suretyship  contracts  cannot  be  in- 
voked, because  she  takes  her  rights  in  the  insurance, 
subject,  also,  to  the  obligations  and  right  of  the  company  to 
make  the  loan  and  to  be  protected  thereon  by  the  assign- 
ment of  the  policy.  Union  Cent.  Life  Ins.  Co.  v.  Woods 
(1894),  11  Ind.  App.  335,  339. 

Similar  statutes  of  other  states  have  been  construed  in 
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eases  where  the  same  objection  has  been  raised,  and  it  has 
been  expressly  decided  that,  notwithstanding  the  statute, 
a  wife  who  is  named  as  beneficiary  in  a  policy  of  insurance 
on  her  husband's  life  has  capacity  to  join  him  in  an  assign- 
ment of  it,  and  is  bound  by  her  act.  Herr  v.  Reinoehl 
(1904),  209  Pa.  St.  483,  58  Atl.  862. 

The  provision  of  the  policy  before  us  is  that  '*the  company 
will  make  advances  to  the  insured  as  loans  on  this  policy," 
setting  out  the  conditions,  among  which  is  the  following: 
**This  policy  shall  be  duly  assigned  to  the  company  as  col- 
lateral security  for  the  loan." 

In  the  case  of  Union  Cent.  Life  Ins,  Co,  v.  Woods,  supra, 
the  court  said:  **We  think  it  is  otherwise,  however,  where 
the  policy  expressly  provides  for  a  restriction  or  limitation 
of  the  wife's  interest,  or  makes  it  depend  upon  a  future  con- 
tingency, such  as  an  arrangement  for  a  loan  of  money  from 
the  company  to  the  husband  and  a  repayment  of  the  same 
out  of  the  proceeds  of  the  policy,  when  due.  Whatever  may 
be  considered  the  true  consideration  underlying  the  insur- 
ance, the  wife  cannot  be  said  to  possess  a  greater  interest  in 
the  policy  than  is  given  her  by  the  terms  thereof.  When 
she  acquires  the  title  to  the  same,  upon  execution  and  de- 
livery, she  takes  such  title  burdened  with  all  its  conditions 
and  limitations.  She  can  receive  no  more  insurance,  in 
other  words,  than  the  insured  has  contracted  for  in  her 
behalf.  If  the  insured  has,  therefore,  stipulated  for  a  loan 
to  himself,  to  be  paid  out  of  the  insurance  money  when  it 
becomes  due,  by  an  acceptance  of  the  policy  she  assents  to 
the  deduction  of  such  loan  from  such  proceeds,  and  she 
cannot  afterwards  be  heard  to  deny  the  company's  right  to 
make  such  deduction." 

The  third  paragraph  of  reply  is  based  on  an  equitable 

estoppel,  namely,  the  conduct  of  appellee  in  agreeing  to  be 

lenient  with  appellant  and  her  husband,  and  granting 

7.  to  them  time  after  maturity  of  the  debt  in  which  to 
pay  it.    It  is  argued  that  this  amounts  to  a  waiver, 
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on  the  part  of  appellee,  of  its  rights  to  proceed  without  de- 
mand for  payment,  and  it  could  not,  after  it  had  waived  its 
right,  proceed  to  foreclose  the  pledge,  without  giving  notice 
of  its  intention  to  withdraw  the  grace  in  payment ;  that  this 
is  true,  even  though  the  loan- agreement  waived  demand  and 
notice  in  the  first  instance.  Toplitz  v.  Bauer  (1900),  161 
N.  Y.  325,  55  N.  E.  1059.  The  facts  stated  in  the  case  last 
named  are  widely  different  from  those  here  involved.  That 
case  does  not  lend  support  to  the  claim  of  appellant.  There, 
the  policy  had  been  transferred  to  a  third  person  for  a  loan 
which  had  been  carried,  with  repeated  extensions  on  it, 
from  time  to  time,  the  last  one  extending  beyond  the  time 
of  the  surrender  of  the  policy,  and  it  was  finally  surrendered 
by  the  holder  to  the  company  when  the  insured  was  practi- 
cally upon  his  deathbed. 

The  pleading  does  not  show  that  the  promise  to  wait  a 
reasonable  time  was  violated.  It  does  show  that  the  com- 
pany waittSd  until  December  31,  1906 — ^nearly  six  months. 
It  is  not  shown  that  appellant  was  injured  thereby.  Dudley 
V.  Pigg  (1898),  149  Ind.  363;  Taylor  v.  Patton  (1903),  160 
Ind.  4.  To  the  same  effect  see  First  Nat.  Bank,  etc.,  v.  Le- 
land  (1898),  122  Ala.  289,  25  South.  195,  and  Porter  v.  Arm- 
strong (1904),  134  N.  C.  447,  46  S.  E.  997. 

Apart  from  the  rulings  complained  of,  appellant  could 
not  recover,  because  the  facts  admitted  by  the  plead- 

8.  ings  showed  that  there  was  an  indebtedness  due  to 
appellee,  the  payment  of  which  was  a  condition  pre- 
cedent to  the  automatic  extension  of  said  insurance. 

Judgment  affirmed. 

Roby,  J.,  did  not  participate.    Myers,  C.  J.,  absent. 
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[jUnois  Centrai.  Railroad  Cohpaitt  v. 
Fairchild. 

m.    Filed  Uaj  17,  1910.    Rehearing  denied  November  29, 

1910.  Transfer  denied  June  29,  1911.] 
iTBAcrs. —  Releases. —  Consideration.—  ContradfcHng. —  Rail- 
. — Negligence. — A  recital  in  an  alleged  release  of  a  claim 
Bt  a  railroad  company,  tbat  the  consideration  for  euch  re- 
was  the  sum  of  5250.  may  be  contradicted  by  proof  of  the 
i^onsideratlon.    p.  301. 

iTCB  Ann  Sebtamt. — Railroad.— Injuries.— Releases. — Prom- 
'  Work. — Where  a  servant  was  Injured  by  a  riillroad  eom- 
and  the  company's  claim  agent  offered  him  $250  and  a 
Ime  Job"  for  a  release,  and  the  Instrument  of  release,  which 
.  to  mention  the  "lifetime  Job,"  was  sent  to  blm  for  eze- 
1,  and  be  refused  to  execute  It  but  wrote  to  the  claim  agent 
inswered  that  he  bud  nothing  to  do  with  positions  and  tbat 
Iff  "could  not  expect"  anything  until  the  release  nas  signed, 
hat  after  the  release  was  signed  such  agent  would  take  up 
latter  of  employment  and  see  If  anything  could  be  done, 
be  plaintiff  touk  the  release  to  the  superintendent  who  told 
Inlntlff  to  sign  the  release  and  he  would  get  the  money  and 
the  Job,  the  Jury  was  warranted  in  finding  that  the  corn- 
agreed  to  give  the  money  and  the  position  for  such  release. 

ITER  4HD  Sbbvant, —  Railroads. —  Injuries. —  Releases. —  Con- 
lUon. — Repudiation  of  Part. — Estoppel. — A  railroad  company 
lug  to  give  Its  Injured  servant  $250  and  a  "lifetime  Job" 
aslderation  of  a  release  cannot  Insist  upon  the  validity  of 
release  and  at  the  same  time  deny  Its  agents'  authority  to 
an  Injured  servant  a  "lifetime  Job."    p.  301. 

1  Superior  Court  of  Yaoderburgh  County ;  Alexander 

st,  Judge. 

>n  by  Chester  Fairchild  againat  the  Illinois  Central 

id  Company.    From  a  judgment  for  plaintiff,  defend- 

seals.    Affirmed. 

.  Williamson  and  John  O.  Drennan,  for  appellant. 

i&  B.  Posey  and  William  D.  Hardy,  for  appellee. 

r,  J. — The  complaint  is  in  one  paragraph.     It  ia 

1  therein  that  appellee  was  in  appellant's  service  aa 
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yard  brakeman,  and  while  engaged  in  said  work  received  in- 
juries that  resulted  in  the  loss  of  a  leg.  It  is  further 
averred,  that  on  January  30,  1905,  defendant  promised  to 
pay  plaintiff,  in  full  settlement  and  satisfaction  for  said  in- 
jury and  damage,  the  sum  of  $250,  to  reemploy  him,  and  to 
give  him  permanent  employment  from  March  1,  1905,  for 
and  during  the  period  of  his  natural  life,  at  such  labor  as 
he  should  have  the  ability  to  perform,  and  to  pay  him  a 
reasonable  and  fair  compensation  therefor;  that  defendant 
required,  as  a  condition  to  said  promise  and  agreement,  and 
as  a  further  consideration  therefor,  that  plaintiflE  should 
execute  a  release  to  defendant,  releasing  it  from  all  liability 
for  damages  and  all  claims  and  rights  whatever  growing  out 
of  said  injury,  and  relinquishing  all  claims  and  rights  to 
bring  suit  therefor;  that  plaintiff  agreed  to  the  terms  of 
said  contract  of  settlement,  and  thereafter  did  execute  and 
deliver  to  defendant  said  release,  which  was  accepted  by  de- 
fendant as  a  fulfilment  of  said  contract  by  plaintiff. 

The  complaint  then  alleges  that  on  August  1,  1905,  de- 
fendant employed  plaintiff;  that  on  January  10,  1906,  de- 
fendant wrongfully  discharged  plaintiff,  and  has  ever  since 
refused,  and  still  refuses,  to  reemploy  him,  and  that  plain- 
tiff was  able,  ready  and  willing  to  continue  in  the  service  of 
defendant. 

The  issue  was  made  by  a  denial.  A  trial  by  jury  resulted 
in  a  verdict  and  judgment  for  $1,800,  which  was  reduced 
by  a  remittitur  to  $1,200. 

Appellant  introduced  in  evidence  a  written  instrument, 

by  the  terms  of  which  appellee  released  it  from  liability  for 

damages.      The    consideration    for   such    release    is 

1.  stated,  by  way  of  recital,  to  be  $250.  The  true  con- 
sideration was,  therefore,  under  all  the  authorities, 
open  to  proof.  Pennsylvania  Co,  v.  Dolan  (1893),  6  Ind. 
App.  109;  Stewart  v.  Chicago,  etc.,  R.  Co.  (1895),  141  Ind. 
55;  Indianapolis  Union  R.  Co.  v.  Houlihan  (1901),  157  Ind. 
494,  54  L.  R.  A.  787. 
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The  evidence  supports  the  allegations  of  the  complaint. 
Appellee  lost  his  leg  while  in  appellant's  service.    He  lived 

at  Evansville,  and  subsequently  went  to  Chicago, 
2.    where  he  had  an  interview  with  appellant's  general 

claim  agent,  who  proposed  to  give  him  $250  and  "a 
lifetime  job,"  in  consideration  of  a  release.  Appellee  seems 
to  have  been  more  concerned  about  the  job  than  the  money, 
and  returned  home  with  the  understanding  that  the  release, 
voucher  and  a  letter  to  the  assistant  superintendent  at 
Evansville,  with  regard  to  the  employment,  would  be  there 
almost  as  soon  as  he  was.  Tlie  voucher  aod  release  were 
handed  to  him  in  a  few  days,  but  the  letter  to  the  super- 
intendent was  not  with  them.  He  did  not  execute  the  re- 
lease, but  later  wrote  to  the  claim  agent,  calling  his  atten- 
tion to  the  fact  that  a  position  was  soon  to  be  vacant,  which 
he  could  fill,  but  that  the  official  having  authority  told  him 
that  it  was  partly  promised.  The  concluding  part  of  the 
letter  was  as  follows: 

"You  know  it  is  not  everything  I  can  do,  the  shape  I 
am  in.  I  am  ready  to  work  at  any  time.  Please  have 
them  place  me  as  soon  as  pos.sibie,  as  I  need  the  work, 
Mr.  Losey.  I  received  voucher  February  6.  Still  hold- 
ing it,  waiting  for  information  in  regard  to  job.  Hope 
you  will  attend  to  this  at  once,  and  obl^e, 

Chester  Fairfield." 

In  answer  to  this,  the  claim  agent  wrote  that  he  had  noth- 
ing to  do  with  furnishing  positions  to  employes;  that  he  had 
not  promised  appellee  a  position,  further  stating:  "I  had 
no  authority  to  make  any  such  promise,  and  never  do.  "  •  • 
However,  you  could  not  expect  to  be  placed  at  work  until 
you  had  executed  a  release.  This  release  is  embraced  in 
the  voucher,  and  I  do  not  see  any  purpose  in  holding  it. 
After  you  have  advised  me  that  you  have  executed  the  re- 
lease and  cashed  the  voucher,  I  will  take  the  matter  up  with 
Mr.  Sheuing,  and  see  whether  it  is  consistent  for  him  to  do 
anything  for  you." 

Appellee  went  to  the  superintendent  who  dipped  a  pen  in 
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ink  and  said :  ' '  Sign  that  an&  go  down  and  get  the  money, 
and  you  will  get  the  job.  The  job  is  ready  for  you  as  soon 
as  you  sign  this  release."  He  still  did  not  sign,  and  the 
superintendent  called  the  freight  agent,  and  told  him  to 
take  appellee  over  to  the  freight  office  and  show  him  the 
job  he  was  to  have.  The  freight  agent  went  with  him,  and 
in  his  presence  interviewed  one  of  the  clerks,  to  whom  he 
said  that  appellee  was  a  cripple,  and  that  we  will  have  to 
look  out  for  him  and  give  him  a  job.  The  clerk  said  he  was 
willing  to  change  to  something  else  paying  equally  as  well, 
and  the  freight  agent  said  to  appellee:  **Now  you  be  ready 
to  go  to  work  on  March  1.  I  will  make  a  change  with  Mehl- 
ing  [the  clerk],  and  put  you  in  his  place.''  The  release  was 
signed  on  February  28.  Appellee  was  not  put  to  work 
March  1,  but  began  in  August.  He  kept  the  place  five  or 
six  weeks,  was  then  transferred  to  another  place,  and  in 
January  was  given  a  job  at  Mattoon,  Illinois,  which  re- 
quired him  to  do  work  that  he  could  not  do  in  his  crippled 
condition,  since  which  time  employment  has  been  refused. 

These  facts  are  not  only  shown  by  the  evidence  of  appellee, 
but  are  largely  in  the  record  though  tlie  testimony  of  the 
other  persons  concerned,  and  the  finding  is  not  only  in  ac- 
cord with  the  evidence,  giving  it  the  view  that  is  most 
favorable  to  appellee,  as  we  are  required  to  do,  but  it  is  in 
accord  with  the  overwhelming  weight  of  evidence. 

Appellant's  principal  contention  is  that  the  contract  was 
made  w^ith  the  claim  agent,  and  that  his  letter,  denying  his 
authority  to  make  such  a  contract,  conclusively  shows  that 
the  essential  meeting  of  minds  never  took  place  and,  there- 
fore, no  contract  was  ever  made.  This  is  too  narrow  a  view. 
The  claim  was  that  the  contract  was  made  by  appellant 
corporation,  and  the  evidence  clearly  shows  that  through  the 
representations  and  promises  of  employment  by  appellant's 
agents,  acting  within  the  scope  of  their  respective  duties, 
appellee  was  induced  to  execute  the  release  in  question.  In- 
deed, the  letter  of  the  claim  agent  does  not  bear  the  con- 
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struction  placed  upon  it  by  counsel.  The  denial  referred  to 
is  instantly  qualified  by  **  However,  you  cannot  expect  to 
be  placed  at  work  until  you  have  executed  a  release." 

The  implication  that  the  execution  of  the  release  would 
procure  the  employment  is  irresistible,  and  when  taken  with 
the  subsequent  statements  and  actions  of  those  who  did  have 
authority  *'to  furnish  positions  to  employes,''  the  letter 
comes  very  far  from  sustaining  the  contention.  It  is  sug- 
gested that  what  was  said  and  done  with  regard  to  employ- 
ment was  said  and  done  as  a  matter  of  humanity  to  a  faith- 
ful and  unfortunate  employe.  The  suggestion  does  not  ac- 
cord with  what  was  done  in  that  regard  after  the  release 
had  been  procured. 

That  the  consideration  for  the  release  included  the  prom- 
ise of  employment  being  proved,  the  principle  expressed  by 
the  maxim  ''he  who  derives  the  advantage  ought  to 

3.    sustain  the  burden"  applies,  and  appellant,  while  it 

holds  and  asserts  the  release,  cannot  refuse  to  pay 

the  price  for  which  it  was  given,    American  Car,  etc,  Co,  v. 

Smock  (1911),  post,  359;  Meridiwn  Life,  etc.,  Co,  v.  Eaton 

(1908),  41  Ind.  App.  118. 

Various  minor  matters  are  mooted,  but  none  of  them  is 
of  controlling  importance. 

The  judgment  is  afiSrmed. 


NORRIS  ET  AL.  V.  KeNDALL. 

[No.  7,246.    Filed  February  24,  1911.    Rehearing  denied  March  15, 
1911.     Transfer  denied  June  29,  1911.] 

1.  New  Tbial. — As  of  Right — Joining  Causes  tohere  New  Trial  is 
not  Demandable. — ^Where  a  complaint  consists  of  two  or  more 
paragraphs,  on  one  of  which  a  new  trial  as  of  right  is  demand- 
able,  and  on  the  other  it  is  not,  a  new  trial  as  of  right  should 
not  be  granted,  where  the  judgment  rests  upon  both,  even  though 
a  cross-complaint  was  filed  to  quiet  title,    p.  306. 

2.  New  TBULi^—Statutory.—AnnuUing  Ttt/e.— In  a  suit  to  annul 
and  cancel  a  deed  procured  by  imposition  and  unftilr  means,  a 
hevf  trial  as  of  right  is  demandable.    pp.  30a  808. 
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3.  Trusts. — Constructive. — Equity. — Where  a  person  obtains  the 
legal  title  to  another's  land  by  fraud,  by  violation  of  a  confidential 
or  fiduciary  relation,  or  in  any  other  unconscionable  manner, 
equity  Impresses  a  constructive  trust  upon  the  land  in  favor  of 
the  beneficial  owner,    p.  307. 

4.  New  Trial. — Statutory, — The  statute  granting  a  new  trial  as  a 
matter  of  right  (§1110  Burns  1908,  §1064  R.  S.  1881),  is  manda- 
tory,   p.  308. 

5.  Appeal. — Affirmance, — Death. — ^Where  an  appellant  died  after 
submission  but  before  the  decision  aflirming,  a  judgment  of  affirm- 
ance will  be  made  as  of  the  date  of  submission,    p.  308. 

From  Rush  Circuit  Court ;  L.  L,  Broaddus,  Special  Judge. 

Suit  by  Alfred  Kendall  and  Bessie  E.  Norris  against  Mar- 
cus A.  Kendall.  From  a  judgment  for  defendant,  plaintiffs 
appeal.    Affirmed. 

m 

Douglas  Morris,  Watson,  Titsworth  <St  Oreen,  Louis  B. 
Ewbank  and  Henley,  Mat  son  &  Gates,  for  appellants. 

Claud  Cambem,  B.  L.  Smith,  Donald  L,  Smith,  John  H. 
Kiplinger  and  John  D.  Megee,  for  appellee. 

Ibach,  J. — This  is  an  action  brought  originally  by  appel- 
lant Alfred  Kendall,  against  appellee,  to  compel  said  ap- 
pellee to  reconvey  to  said  appellant  certain  land  in  Rush 
county,  Indiana,  and  to  quiet  his  title  thereto. 

The  complaint  is  in  two  paragraphs.  The  first  paragraph 
alleges  that  the  land  described  in  the  complaint  was  owned 
by  plaintiff  Alfred  Kendall,  and  by  him  was  conveyed  to 
said  Marcus  A.  Kendall,  without  consideration,  and  under 
a  promise  that  he  would  reconvey  it  to  Alfred  Kendall, 
after  certain  trust  purposes  had  been  performed;  that  such 
trust  purposes  had  been  accomplished,  and  that  he  had  re- 
peatedly demanded  a  reconveyance  of  the  land  to  him  by 
said  Marcus  A.  Kendall,  but  that  he  refused  to  make  such 
conveyance;  that  said  Marcus  A.  Kendall  immediately  laid 
claim  to  the  land,  and  is  now  in  possession  thereof,  without 
right;  that  his  claim  is  unfounded  and  without  right,  and 
adverse  to  said  plaintiff's  interest  therein. 
Vol.  48—20 
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The  second  paragraph  of  complaint  is  one  in  the  usual 
form  to  quiet  title.  Issue  was  joined  by  an  answer  in 
general  denial,  also  by  a  special  answer  addressed  to  the 
first  paragraph  of  complaint,  which  pleads  matters  in  bar 
of  appellant  Alfred  Kendall's  right  to  recover  upon  the  first 
paragraph  of  his  complaint.  Appellee  also  filed  a  cross- 
complaint,  alleging  title  in  himself  to  the  land,  and  asking 
to  have  his  title  quieted  therein.  After  the  cause  was  tried, 
on  motion  of  appellee  a  new  trial  as  of  right  was  granted. 

Upon  the  conclusion  of  the  first  trial,  a  commissioner  was 
appointed  by  the  trial  court  to  convey  the  land  to  Alfred 
Kendall,  and  as  soon  as  a  conveyance  had  been  made  to 
him  he  at  once  conveyed  the  land  to  Bessie  Norris,  one  of  the 
parties  to  this  appeal.  As  soon  as  she  obtained  title,  she 
petitioned  to  be  permitted  to  appear  in  said  cause,  which 
petition  was  granted,  and  she  immediately  filed  a  motion 
to  set  aside  the  order  made  by  the  court,  granting  appellee 
a  new  trial  as  of  right,  which  motion  was  overruled  and 
exceptions  duly  taken.  The  issues  were  then  reformed,  the 
cause  proceeded  to  trial  with  such  new  party,  and  a  sec- 
ond trial  resulted  in  a  decree  for  appellee. 

Appellants  in  this  case  insist  that  the  order  of  the  court 

granting  a  new  trial  in  said  original  cause  was  erroneous, 

and  earnestly  argue  that  the  case  was  not  one  in  which 

1.  the  losing  party  was  entitled  to  a  new  trial  as  of 
right.     We  agree  that  the  rule  is  that  where  a  cause 

of  action  proceeds  to  judgment,  which  embraces  a  substan- 
tive cause  of  action,  in  which  a  new  trial  as  of  right  is  not 
allowable,  then,  even  though  it  embraces  other  causes  in 
which  a  new  trial  as  of  right  is  allowable,  the  policy  of 
the  law  is  to  regard  that  cause  of  action  as  controlling  in 
which  a  second  trial  as  of  right  is  not  permitted,  notwith- 
standing the  cross-complaint,  in  which  one  of  the  parties 
asks  to  have  his  title  quieted.     We  cannot  agree 

2.  with  appellant,  however,  that  this  case  comes  within 
the  rule  here  announced.    The  land  in  question  was 


i 
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conveyed  to  Marcus  A.  Kendall  for  a  specific,  definite 
purpose,  without  consideration,  and  upon  an  oral  promise 
to  reconvey  when  the  purpose  of  such  deed  was  fulfilled. 
There  is  no  direct  allegation  of  fraud  in  the  complaint,  but 
it  appears  therein  that  appellee  was  the  son  of  the  grantor 
of  the  deed,  and  occupied  a  confidential  relation  with  his 
father;  that  the  conveyance  was  made  upon  the  advice  of 
said  son,  for  a  definite  purpose,  without  consideration,  and 
upon  his  oral  promise  to  reconvey,  with  the  further  agree- 
ment on  his  part  that  such  deed  was  to  remain  in  escrow 
with  a  third  party  until  a  certain  suit  then  pending  was 
disposed  of,  and  said  deed  was  not  to  be  placed  on  record; 
but  instead,  appellee  obtained  said  deed  from  the  party  to 
whom  it  had  been  delivered  to  be  held  in  escrow,  and  had  it 
recorded  shortly  after  it  was  executed.  It  also  appears  that 
after  the  purposes  for  which  the  conveyance  was  made  were 
accomplished,  a  demand  was  made  for  the  reconveyance  of 
said  property,  in  accordance  with  the  terms  of  the  original 
conveyance,  which  was  refused,  and  a  claim  of  title  was 
asserted  to  the  property  by  said  Marcus  A.  Kendall. 

The  complaint  is  not  an  ordinary  one  to  set  aside  a  fraud- 
ulent conveyance  of  land  for  the  benefit  of  creditors,  but  is 
a  suit  to  annul  a  conveyance,  and  revest  the  title  in  an 
owner  who  had  been  induced  to  part  with  it  by  imposi- 
tion and  unfair  means. 

It  is  a  well-settled  rule  of  law  that  when  a  party  obtains 
the  legal  title  to  property,  not  only  by  fraud  or  by  violat- 
ing confidential  or  fiduciary  relations,  but  in  any 

3.  other  unconscionable  manner,  so  that  he  cannot 
equitably  retain  the  property  which  really  belongs  to 
another,  equity  carries  out  its  theory  of  double  ownership, 
equitable  and  legal,  by  impressing  a  constructive  trust  upon 
the  property  in  favor  of  the  one  who  is  entitled  to  it,  and 
who  is  considered,  in  equity,  the  beneficial  owner.  2  Words 
and  Phrases  1476,  and  cases  cited. 

It  appears  that  the  decree  rests  upon  the  first  paragraph 
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of  this  complaint.  Under  this  paragraph,  the  title  to  the 
land  was  directly  in  question,  and  it  seems  to  have  been  so 
considered  by  both  appellee  and  appellants  in  the  trial  of 
the  cause  in  the  court  below,  and  the  title  was  necessarily 
adjudicated  by  such  trial.  The  case,  therefore,  comes  fully 
within  the  doctrine  declared  in  the  case  of  Physio-Medical 
College  v.  Wilkinson  (1883),  89  Ind.  23. 

The  statute  (§1110  Burns  1908,  §1064  R.  S.  1881)  pro- 
viding for  a  new  trial  as  of  right  in  all  cases  where  the 
title  to  land  is  directly  in  question,  is  mandatory, 

4.  and  the  court  has  no  discretion,  but  must  grant  a 
new  trial  to  the  losing  party,  upon  a  strict  compliance 

with  the  provisions  of  such  statute.  Anderson  v.  Anderson 
(1891),  128  Ind.  254;  Physio-Medical  College  v.  Wilkinson, 
supra;  Warhurton  v.  Crouch  (1886),  108  Ind.  83;  Tomlin- 
son  V.  Tomlinson  (1904),  162  Ind,  530. 

The  statute  referred  to,  in  very  express  terms  gives  a  new 
trial  as  of  right  in  a  case  of  this  nature,  and  it  would 
have  been  error  for  the  court  to  refuse  appellee's  ap- 
2.    plication.    This  is  the  only  question  presented  by  this 
appeal,  and  since  we  have  concluded  that  the  title  to 
the  property  was  at  all  times  involved  in  the  controversy, 
and  was  the  principal  issue  in  the  case,  the  court  committed 
no  error  in  granting  appellee's  motion  for  a  new  trial  as 
of  right. 
It  appears  that  since  the  filing  of  this  appeal  Alfred  Ken- 
dall has  died,  and  the  court  below  having  committed 

5.  no  error  in  granting  the  motion  for  a  new  trial  as 
of  right,  this  cause  is  affirmed,  as  of  date  of  sub- 
mission. 
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Vernon,  Greensburg  and  Rushville  Railroad 
Company  v.  Washington  Township  op 

Decatur  County. 

[No.  7,610.     FUed  June  30,  1911.] 

1.  Pleadino. — Demurrer. — Defect  of  Parties, — A  demurrer  for  de- 
fect of  parties  must  set  out  tlie  names  of  the  proper  parties, 
p.  313. 

2.  Pleading.— /)cwMrrer. — Want  of  Facta, — Defective  Parties, — ^A 
demurrer  for  want  of  facts  does  not  raise  the  question  of  a  defect 
of  parties,    p.  313. 

3.  Corporations. — Wrongful  Transfer  of  Stock, — Remedies. — The 
owner  of  stock  wrongfully  transferred  upon  the  books  of  a  cor- 
poration may  elect  to  sue  in  equity  or  at  law.    p.  314. 

4.  Corporations.  —  Stock,  —  Wrongful  Transfers,  —  Townships,  — 
Railroads. — A  township  whose  stock  in  a  railroad  company  was 
unlawfully  sold  and  transferred,  and  reissued  by  the  company 
may,  in  an  equitable  proceeding,  compel  such  company  to  cancel 
such  stock  and  reissue  the  stock  to  such  township,    pp.  314^316. 

5.  Specific  Performance. — Contracts  Relating  to  Personal  Prop- 
erty. — VaJue, — Siiecific  performance  lies  to  enforce  contracts  re- 
lating to  personal  property  only  when  such  property  has  a  pe- 
culiar value,    p.  316. 

6.  Corporations. — Wrongful  Transfer  of  Stock, — Reissuing, — Com- 
plaint.— A  complaint  by  a  township  to.  compel  a  railroad  com- 
pany to  cancel  stock  Issued  to  one  to  whom  the  township  trustee 
had  unlawfully  assigned  it,  and  to  compel  the  company  to  reissue 
the  stock  to  the  township,  does  not  need  to  contain  a  prayer  for 
alternative  relief  in  damages  in  case  the  court  should  refuse  to 
order  the  stock  canceled  and  reissued,    p.  318. 

7.  Corporations. — Wrongful  Transfer  of  Stock, — Reissuing, — Comr 
plaint, — Value. — ^A  complaint  to  compel  a  corporation  to  cancel 
stock  unlawfully  held  by  another  and  to  compel  the  reissuance 
of  such  stock  to  the  owner,  alleging  the  par  value  thereof,  but 
failing  to  allege  the  real  value,  is  sufficient,  the  prima  facie 
presumption  being  that  the  par  value  constitutes  the  real  value, 
p.  318. 

From    Bartholomew    Circuit    Court;    Marshall    Hacker j 
Judge. 
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Suit  by  Washington  Township  of  Decatur  County  against 
the  Vernon,  Greensburg  and  Rushville  Railroad  Company. 
From  a  decree  for  plaintiff,  defendant  appeals.    Affirmed, 

Baker  cfe  Bichman,  for  appellant. 

Donaker  &  Spaugh  and  Ooddard  &  Craig,  for  appellee. 

Ibach,  J. — ^Appellant  was  defendant  and  appellee  plain- 
tiff in  the  court  below.  The  suit  was  brought  in  equity  to 
cancel  a  transfer  of  750  shares  of  stock  of  appellant  corpo- 
ration, certificates  of  which,  numbered  nineteen,  twenty- 
seven,  thirty-five,  thirty-nine,  forty-five  and  forty-eight,  were 
assigned  by  Charles  H.  Reed,  former  trustee  of  the  township, 
to  John  C.  Davie,  attorney,  delivered  by  Reed  to  Nathan  6. 
Swails  for  said  Davie,  or  for  M.  E.  Ingalls,  and  afterwards 
were  surrendered  to  appellant,  whereupon  new  certificates 
were  issued  and  the  shares  transferred  on  the  books  of  the 
corporation  to  J.  D.  Layng.  Besides  asking  that  said  assign- 
ment be  declared  invalid,  appellee  also  prayed  that  appel- 
lant be  ordered  to  re-register  said  shares  on  its  books  in 
the  name  of  appellee,  and  to  issue  new  certificates  therefor. 
The  sum  of  $150  received  by  Reed  as  part  consideration  for 
the  assignment  was  paid  into  court.  Appellee  offered  to  pay 
to  appellant  $10,  alleged  to  be  the  balance  of  said  considera- 
tion. 

The  original  complaint  was  filed  in  the  Decatur  Circuit 
Court  with  Charles  H.  Reed,  Dwight  W.  Pardee,  John  C. 
Davie  and  Nathan  B.  Swails  joined  with  appellant  as  parties 
defendant.  Before  the  cause  was  put  at  issue  John  C.  Davie 
perfected  a  change  of  venue  to  the  Bartholomew  Circuit 
Court,  where  all  the  proceedings  on  which  error  is  assigned 
took  place.  The  complaint  was  thrice  amended,  and  as  it 
finally  stands  in  the  record  appellant  is  the  only  defendant. 

A  demurrer  to  the  amended  complaint  was  filed,  which 
assigns  the  following  statutory  grounds:  (1)  The  plaintiff 
has  not  legal  capacity  to  sue.  (2)  There  is  a  defect  of 
parties  plaintiff.     (3)     Said  amended  complaint  does  not 
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state  facts  sufficient  to  constitute  a  cause  of  action  against 
said  defendant.  (4)  As  appears  upon  the  face  of  said 
amended  complaint,  there  is  a  defect  of  parties  defendant. 

Said  demurrer  was  overruled,  an  answer  in  denial  was 
filed,  and  upon  a  trial  by  the  court  a  finding  was  made  for 
appellee. 

A  decree  was  entered  that  appellee  is  the  owner  of  said 
750  shares  of  stock  as  represented  by  certificates  numbered 
nineteen,  twenty-seven,  thirty -five,  thirty-nine,  forty-five  and 
forty-eight ;  that  appellant,  by  its  secretary,  assign  and  de- 
liver said  certificates  to  appellee,  and  register  the  stock  in 
its  books  in  the  name  of  appellee ;  that  appellee  recover  costs; 
that  upon  compliance  by  appellant  with  the  judgment,  as 
aforesaid,  appellee  pay  to  appellant  $10  for  its  school  sup- 
plies, and  that  the  clerk  of  the  court  pay  to  appellant  the 
sum  of  $150,  now  held  as  a  tender. 

The  errors  assigned  are  the  overruling  of  the  demurrer 
to  the  amended  complaint,  and  of  appellant's  motion  for  a 
new  trial.  The  second  of  these  has  been  waived  by  failure 
to  discuss  it. 

The  third  and  fourth  grounds  for  demurrer  have  been 
argued,  and,  better  to  consider  them,  we  set  forth  the  com- 
plaint in  full,  omitting  the  caption. 

"The  plaintiflP,  for  amended  complaint,  says:  That  said 
plaintiff  is  a  political  division  of  said  State  for  township 
purposes;  that  defendant  is  a  corporation  organized  and 
existing  under  and  pursuant  to  the  laws  of  the  State  of 
Indiana  for  railroad  purposes,  and  domiciled  therein,  with 
a  line  of  railroad  extending  from  the  town  of  Vernon,  into 
and  through  the  city  of  Greensburg,  in  the  county  of  De- 
catur and  State  aforesaid,  to  the  city  of  Rushville,  in  said 
State,  with  the  principal  office  at  Greensburg;  that  said 
company  held  its  last  annual  election  of  officers  in  said  city ; 
that  William  W.  Hamilton  is  one  of  the  directors  of  said 
company,  and  resides  in  Decatur  county,  Indiana;  that 
Dwight  W.  Pardee  is  the  duly  acting  secretary  of  said  cor- 
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poration,  and  resides  in  the  city  of  New  York,  in  the  State 
of  New  York,  and  that  he  has  the  custody  of  its  books,  and 
its  stock  register  book;  that  the  stock  of  said  company  is 
transferred  on  said  book  of  said  company;  that  heretofore, 
to  wit,  on  the  —  day  of ,  18 — ,  said  coroporation  is- 
sued to  said  plaintiff  certain  stock,  evidenced  by  its  certifi- 
cates therefor,  aggregating  750  shares  of  the  par  value  of 
$75,000,  being  of  the  stock  of  said  company;  that  a  more 
particular  description  of  said  stock  cannot  be  given  for  tbe 
reason  that  said  plaintiff  does  not  have  said  certificates  nor 
a  copy  thereof,  and  that  said  defendant  railroad  company 
does  have  the  original  stock  book  therefor;  that  said  shares 
of  stock  in  said  company  are  the  property  of  said  township ; 
that  thereafter,  on  September  1,  1902,  Charles  H.  Reed  was 
the  duly  elected,  qualified  and  acting  trustee  of  said  town- 
ship, and  on  said  date,  and  while  so  acting  as  trustee,  said 
Reed  pretended  to  sell  said  shares  of  stock  and  assign  the 
certificates  therefor  to  John  C.  Davie,  and  that  he  delivered 
to  Nathan  G.  Swails  said  certificates,  with  a  written  assign- 
ment thereon  to  said  Davie,  and  said  to\raship  has  never 
since  been  in  possession  thereof;  that  said  Swails  paid  said 
Reed,  as  such  trustee,  the  sum  of  $150,  and  bartered  some 
school  supplies,  of  the  probable  value  of  $10,  for  said  as- 
signment to  said  Davie,  as  aforesaid;  that  said  Reed,  as 
such  trustee,  never  gave  notice  as  required  by  law,  or  any 
notice,  of  the  sale  of  said  property  belonging  to  said  town- 
ship, as  aforesaid,  and  no  notice  of  said  sale  was  ever  given ; 

that  thereafter,  on  the  —  day  of  ,  said  stock  was 

transferred  on  the  books  of  said  railroad  company  in  the 
name  of  J.  D.  Layug,  whose  Christian  name  is  unknown. 
Said  plaintiff  further  avers  that  on  November  27,  1906,  it 
made  a  tender  of  $150  to  said  Davie,  and  in  writing  de- 
manded the  return  of  said  certificates  to  said  township,  and 
said  tender  and  said  demand  were  by  him  refused ;  that  said 
Davie  claimed  and  claims  that  $750  was  the  amount  paid  by 
him  through  said  Swails  for  «aid  stock.    Said  plaintiff  now 
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hnoga  said  $150  into  court,  and  offers  it  for  the  benefit  of 
the  person  to  whom  the  court  may  decide  it  belongs,  and 
offers  to  pay  and  restore  the  value  of  such  school  supplies, 
as  the  court  in  equity  may  order  and  direct.    Said  plaintiff 

avers  further  that  on  the  —  day  of ,  1906,  it  made 

a  written  demand  upon  said  defendant,  Vernon,  Greensburg 
and  Rushville  Railroad  Company,  and  before  the  bringing 
of  this  suit,  for  the  cancelation  of  said  pretended  assignment 
of  said  stock,  and  that  the  register  of  stock  of  said  company 
shows  said  plaintiff  to  be  the  real  owner  thereof;  that  said 
demand  was  never  complied  with,  and  said  defendant  has 
failed  and  refused,  and  still  refuses,  to  comply  therewith; 
that  said  assignment  and  said  claims  of  said  defendant  are 
clouds  upon  the  title  of  plaintiff  to  said  property.  Where- 
fore said  plaintiff  prays  that  it  be  declared  the  owner  of  said 
stock;  that  said  assignment  be  found  invalid,  and  held  for 
naught  and  canceled;  that  said  defendant,  Vernon,  Greens- 
burg and  Rushville  Railroad  Company,  be  ordered  and  di- 
rected to  register  said  shares  of  stock  in  the  name  of  said 
township,  and  issue  its  certificates  therefor;  that  said  court 
direct  said  plaintiff  to  pay  said  $150  to  whom  it  belongs,  and 
for  all  proper  relief.** 

It  is  well  established  by  the  Supreme  Court  of  this  State 

that  a  demurrer  for  defect  of  parties  must  designate  the 

proper  parties  in  order  to  present  a  question.     The 

1.  fourth  specification  of  the  demurrer  in  this  case  is 
*'that,  as  appears  on  the  face  of  said  amended  com- 
plaint, there  is  a  defect  of  parties  defendant."    This  speci- 
fication does  not  name  the  person  or  persons  who  should  be, 
but  who  are  not,  made  parties  defendant,  and  therefore  does 

not  properly  present  the  question.      As  a  demurrer 

2.  for  want  of  facts  does  not  raise  the  point  of  defect 
of  parties,  appellant  is  in  the  same  situation  as  if 

it  had  not  demurred  for  defect  of  parties,  and  had  waived 
such  objection.  Kelley  v.  Love  (1871),  35  Ind.  106;  Oaines 
V.  Walker  (1861),  16  Ind.  361;  Vansickle  v.  Erdelmeyer 
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(1871),  36  Ind.  262;  Marks  v.  Indianapolis,  etc.,  B.  Co. 
(1871),  38  Ind.  440;  Musselman  v.  Kent  (1870),  33  Ind. 
452;  Durham  v.  Bischof  (1874),  47  Ind.  211 ;  Leedy  v.  Nash 
(1879),  67  Ind.  311-,  State,  ex  rel,  v.  McClellan  (1894),  138 
Ind.  395;  Boseker  v.  Chamberlain  (1903),  160  Ind.  114. 

Appellant,  in  arguing  that  the  complaint  docs  not  contain 
facts  suflScient  to  constitute  a  cause  of  action,  first  announces 
the  elementary  propositions  that  where  relief  is  sought  in  a 
court  of  equity,  the  complaint  must  contain  facts  showing 
that  equity  has  jurisdiction,  and  that  equity  will  not  relieve 
if  there  is  an  adequate  remedy  at  law.  It  then  claims  that 
in  cases  where  shares  of  stock  have  been  wrongfully  or  neg- 
ligently transferred  by  a  corporation,  the  injured  stock- 
holder has  an  adequate  remedy  at  law.  It  further  urges 
that  nothing  appears  in  appellee's  amended  complaint  to 
indicate  that  the  stock  sought  to  be  recovered  has  any  value 
whatever,  and  that  if  the  shares  are  worthless  appellee  ought 
not  to  recover,  for  equity  does  not  concern  itself  with  trifles. 

Where  shares  of  stock  have  been  wrongfully  or  negligently 

transferred  by  a  corporation,  there  is,  without  doubt,  a 

remedy  at  law.    But  in  such  cases  the  party  whose 

3.  demand  for  a  transfer  on  the  books  of  the  corpora- 
tion has  been   refused   has   a   choice   of   remedies. 

4  Thompson,  Corporations  (2d  ed.)  §4406,  4420-4423;  26 
Am.  and  Eng.  Ency.  Law  888. 

The  complaint  in  this  case  is  drafted  on  the  theory  that 

appellee  was  and  is  still  the  owner  of  the  stock  in  suit ;  that, 

by  a  wrongful  act  of  its  statutory  agent,  for  a  con- 

4.  sideration,  the  evidence  of  the  ownership  of  the  stock 
was  turned  over  to  another,  and  that  the  corporation, 

which  is  a  trustee  for  the  stockholders,  allowed  the  old  cer- 
tificates, e^^deneing  appellee's  ownership  of  the  stock,  to 
be  canceled,  issued  new  certificates  to  another,  and  registered 
this  stock  in  the  name  of  the  other.  Appellee  does  not  claim 
the  stock  by  a  merely  equitable  title,  as  one  asking  specific 
performance  of  a  contract  to  convey,  but  claims  as  the 
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owner  of  the  legal  title,  seeking  to  keep  its  own,  and  asking; 
to  be  relieved  from  the  consequences  of  a  void  sale. 

The  Indiana  case  most  resembling  the  present  one,  is 
that  of  Weyer  v.  Second  Nat.  Bank  (1877),  57  Ind.  198,  and 
appellee's  counsel  inform  the  court  that  on  the  complaint 
in  that  case  the  complaint  in  the  present  case  is  based.  In 
that  case  an  executor  had  made  a  void  sale  of  shares  of 
stock  in  a  bank.  After  his  removal  for  insolvency,  his  suc- 
cessor brought  suit  against  the  bank  and  the  purchaser  to 
have  such  sale  and  transfer  set  aside,  and  to  compel  the  is- 
suance to  him,  as  executor,  of  a  certificate  of  such  stock,  or 
to  recover  the  value  thereof.  The  complaint  was  held  suf- 
ficient as  stating  a  cause  of  action  against  each  defendant. 
There  is  substantially  but  one  difference  between  the  com- 
plaint in  the  case  cited  and  this  one.  The  complaint  in  the 
case  cited  contained  a  prayer  asking  for  the  reissuance  of  a 
certificate,  or,  if  that  could  not  be  done,  for  a  judgment  for 
the  value  of  the  stock.  The  prayer  in  the  present  case  is  for 
cancelation  of  the  assignment  and  reissuance  of  the  certifi- 
cate. 

Thompson,  in  his  work  on  corporations,  states  that 
**  Shares  of  stock,  when  the  subject  of  litigation,  differ  in  so 
far  as  injunctive  relief  is  concerned  from  ordinary  personal 
property,  that  the  equitable  remedy  is  rcj-iarded  as  more 
beneficial  and  complete  than  any  the  law  can  give.  When 
the  proper  officers  refuse  on  demand  to  issue  a  certificate 
of  stock  to  a  person  entitled  thereto,  he  may  enforce  the  is- 
sue and  delivery  of  such  certificates  by  a  suit  in  equity. 
*  *  *  The  owner  of  stock  sold  under  a  void  order  has 
his  remedy  in  equity  to  have  the  certificates  issued  under 
such  void  sale  surrendered  and  canceled.  *  *  *  A  transferee 
whose  demand  for  a  transfer  upon  the  books  of  the  corpora- 
tion has  been  refused,  has  the  choice  of  either  of  two  rem- 
edies. If  he  prefers  to  have  an  iut  erest  in  the  corporation  and 
hold  his  stock  as  an  investment  he  may  '^  ^  *  proceed  by 
a  suit  in  equity  to  compel  a  transfer  on  the  books  of  the 
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corporation  and  his  recognition  as  a  stockholder.  But  if  he 
chooses,  and  is  willing  to  accept  the  market  price  of  the 
stock  as  his  measure  of  damages,  he  may  bring  an  action  at 
law  against  the  corporation  for  such  wrongful  refusal  and 
recover  the  value  of  the  stock  as  damages."  4  Thompson, 
Corporations  (2d  ed.)  §§4405>  4406,  and  cases  cited. 

A  suit  in  equity  does  not  lie  for  specific  performance  of  a 
contract  concerning  personal  property,  unless  it  has  a  pe- 
culiar value.     But  in  England  shares  of  stock  in  a 

5.  private  corporation  are  held  to  have  such  a  peculiar 
value  that  equity  will  decree  specific  performance  of 
a  contract  for  their  sale.  While  American  courts  have  not 
in  all  cases  gone  so  far,  the  most  of  them  have  held  that  a 
suit  in  equity  will  lie  against  a  corporation  to  compel  the 
transfer  of  stock  on  its  books.  In  2  Cook,  Corporations  (6th 
ed.)  §391,  it  is  said  that  a  suit  in  equity  is  **the  surest,  most 
complete,  and  most  just  remedy  for  compelling  a  corpora- 
tion to  register  a  transfer  of  stock."  In  20  Ency.  PI.  and 
Pr.  813,  it  is  said  that  such  a  remedy  is  well  established,  and 
the  one  generally  pursued. 

The  reasoning  on  which  these  assertions  are  based  is  well 

expressed  in  the  case  of  Cushman  v.  Thayer,  etc.,  Jewelry 

Co.  (1879),  76  N.  Y.  365,  32  Am.  Rep.  315,  in  which 

4.  the  court  said:  **The  right  of  the  plaintiff  to  main- 
tain this  action  depends  upon  the  question  whether  an 
equitable  action  will  lie  to  compel  a  transfer  of  stock  by  a 
corporation  to  the  owner  of  the  same,  or  the  plaintiff  must 
seek  a  remedy  by  an  action  at  law  for  damages.  The  latter 
action  is  frequently  of  no  avail,  and  does  not  always  afford 
complete  and  full  redress.  It  is  easy  to  see  that  a  party  may 
have  become  the  owner  or  purchaser  of  stock  in  a  corpora- 
tion, which  he  desires  to  hold  as  a  permanent  investment, 
which  may  be  at  the  time  of  but  little  value,  in  fact  with- 
out any  market  value  whatever,  and  its  real  worth  may  con- 
sist in  the  prospective  rise  which  the  owner  has  reason  to 
anticipate  will  follow  from  facts  within  his  knowledge.    To 
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Bay  that  the  holder  shall  not  be  entitled  to  the  stock,  be- 
cause the  corporation,  without  any  just  reason,  refuses  to 
transfer  it,  and  that  he  shall  be  left  to  pursue  the  remedy 
of  an  action  for  damages,  in  which  he  can  recover  only  a 
nominal  amount,  would  establish  a  rule  which  must  work 
great  injustice  in  many  cases,  and  confer  a  power  on  corpo- 
rate bodies  which  has  no  sanction  in  the  law.'* 

In  the  case  of  Westminster  Nat,  Bank  v.  New  England 
Electrical  Works  (1906),  73  N.  H.  465,  62  Atl.  971,  3  L.  R. 
A.  (N.  S.)  551,  111  Am.  St.  637,  the  court  said  in  words  ap- 
plicable to  the  present  case:  **To  deny  him  relief  by  spe- 
cific performance,  upon  the  ground  that  he  could  recover 
damages  at  law,  would  be,  in  effect,  to  compel  him  to  sell 
what  he  already  owns  at  such  a  price  as  a  jury  might  think 
it  was  worth.'* 

Additional  reasons  why  such  circumstances  call  for  equi- 
table relief  are  that  shares  of  stock  in  a  certain  corporation 
are  frequently  not  so  easily  obtained  on  the  market  that 
money  damages  can  be  said  to  be  an  adequate  remedy  where 
the  possession  of  the  shares  is  desired,  and  that  shares  often 
have  a  peculiar  value  to  certain  persons  who  wish  them  for 
the  power  they  will  give  in  controlling  a  corporation.  These 
different  considerations  have  influenced  the  courts,  until  the 
weight  of  authority  holds  that  a  suit  in  equity  will  lie 
against  a  corporation  for  the  transfer  of  stock  on  its  books. 

In  the  present  case  there  is  yet  stronger  ground  for 
equitable  relief  than  if  appellee  had  purchased  stock,  and 
the  corporation  had  refused  to  transfer  it  on  its  books,  for 
in  this  case  the  title  of  the  property  has  never  passed  from 
appellee ;  but  by  a  wrongful  act  of  its  agent  it  was  deprived 
of  the  possession  of  property  which  it  had  held  for  a  long 
time.  These  circumstances  afford  reasons  why  appellee,  if 
it  desires  possession  of  its  property,  should  not  be  compelled 
to  accept  money  damages  for  its  injury. 

The  court  in  the  case  of  Bead  v.  Cumberland  Tel,,  etc.  Co. 
(1894),  93  Tenn.  482,  27  S.  W.  660,  holds  that  if  a  corpo- 
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ration  traosfera  a  stockholder's  shareB  upon  its  books,  upon 
the  assignment  of  the  owner's  agent,  without  requiring  pro- 
duction of  proof  of  the  agent's  authority,  and  the  transfer 
proves  to  he  unauthorized,  the  company  will  be  com- 
pelled, at  the  suit  of  the  shareholder,  to  reinstate  him  in  his 
rights.  This  case  squarely  lays  down  the  principle  applicable 
to  the  pre.-icnt  case.  In  4  Thompson,  Corporations  (2d  ed.) 
§4416,  the  rule  is  thus  stiUed:  ''Equity  will  not  only  compel 
a  corporation  to  make  liie  transfer  on  its  books  in  proper 
cases,  but  where  stock  lii;s  been  transferred  improperly  or 
wrongfully  by  the  corporation  the  orijrina!  bolder  of  such 
stock  may  by  suit  in  equity  compel  the  corporation  to  set 
aside  such  transfer  and  restore  him  to  his  rights  as  a  stock- 
holder. ' ' 

The  present  complaint  would  be  good  under  the  authority 

of  ^Vc.^er  V.  f^ccond  Sai.  Bank,  supra,  without  question,  if 

itc<mtained  a  prayer  for  alternative  relief  in  damages. 

6.  Such  prayer  is  not  necessary  to  make  the  complaint 
sufficient,  for,  upon  the  facta  stated,  appellee  is  en- 
titled to  equitable  relief,  and  need  not  pray  for  relief  other- 
wise. In  the  case  of  Tanner  v.  Gregory  (1888),  71  Wis.  490, 
37  N.  "W.  830,  the  court  held  good  a  coniplaint  against  a 
corporation  asking  for  the  transfer  of  stock  on  its  hooks, 
which  contained  no  prayer  for  alternative  relief  in  damages. 
"We  therefore  hold  the  complaint  sufficient  to  show  that  ap- 
pellee has  no  adequate  remedy  at  law,  and  that  his  proper 
relief  is  in  equity. 

Appellant  further  objects  to  the  complaint,  on  the 

7.  ground  that  there  appears  in  it  no  aIle!*ations  as  to 
the  value  of  the  stock,  or  that  the  stock  has  any  value, 

since  the  only  allegation  of  value  is  that  of  the  par  value 
of  the  stock. 

This  contention  is  effectually  disposed  of  by  the  caee  of 
WalJ:erv.}ictnn,l(Wn),~JnA.—.  The  court  said:  "The 
only  objection  seriously  urged  against  the  omplaint  is  that 
it  does  not  contain  any  averment  that  the  stock  described  in 
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the  mortgage  had  any  market  value  and  that  the  actual 
value  of  said  stock  is  not  stated.  It  is  claimed  by  appellant 
that  under  a  proper  construction  of  the  mortgage,  only  the 
actual  value  of  such  stock  could  be  recovered ;  and  that  the 
complaint  is  insuflScient  for  want  of  an  averment  showing 
the  market  value  of  such  ^tock  at  the  time  it  should  have 
been  returned,  or  in  the  event  it  had  no  market  value,  show- 
ing its  actual  value  at  such  time.  The  par  value  of  a  share 
of  stock  in  a  corporation  is  prima  fade  its  actual  value. 
The  complaint  contains  an  averment  of  the  par  value  of  the 
stock,  and  this,  in  the  absence  of  any  allegation  to  the  con- 
trary, amounts  to  an  averment  that  the  stock  was  actually 
worth  its  face,  and  is  sufficient  as  against  a  demurrer.  The 
complaint  must  be  held  sufficient." 

The  averment  of  the  par  value  of  the  stock  in  the  case  at 
bar  is  a  sufficient  averment  of  value. 

The  complaint  is  sufficient,  and  no  other  error  having  been 
relied  on  for  reversal  of  the  cause,  the  judgment  is  affirmed. 

Myers,  J.,  did  not  participate. 


Peru  Heating  Company  v.  Lenhart  et  al. 

[No.  6,967.    Filed  June  30,  1911.] 

1.  Torts. — Joint  and  Several. — If  several  persons  are  required  to 
perform  a  duty  their  failure  to  perform  It,  or  their  negligence  in 
performing  It,  renders  them  liable  Jointly  and  severally  to  one 
Injured  thereby,    p.  324. 

2.  ToBTS. — Contacts, — Damages. — ^A  defendant  may  be  liable  to 
the  plaintiff  in  tort  for  damages  caused  by  him,  though  no  con- 
tractual  relations  whatever  existed  between  them.    p.  325. 

3.  Negliqence. — Heating  Companies. — Turning  oft  Heat. — Freez- 
ing,—  Flooding. —  Damages, —  Prox^im^te  Cause. —  Complaint, —  A 
complaint  by  tenants  of  the  first  floor  of  a  building,  alleging  that 
the  defendant  landlord  had  such  building  piped  for  hot- water 
heat,  that  defendant  heating  company  contracted  with  tenants 
of  the  second  floor  to  furnish  heat  to  them,  that  such  tenants 
afterward  notified  such  landlord  and  such  company  that  they 
did  not  longer  desire  such  heat,  that  such  defendants  so  negli- 
gently turned  off  such  heat  that  the  pipes  froze  and  burst, 
damaging  the  plaintiffs*  goods  on  the  first  floor,  states  a  cause 
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of  action  against  both  defendants,  and  sufficiently  shows  that 
their  negligence  was  the  proximate  cause  of  the  damages,  pp.  32(}. 
328, 330. 

4.  Corporations. — Public  Bervico, — Heating  Companies, — Duties. 
— It  is  the  duty  of  a  heating  company,  furnishing  heat  to  the 
occupants  of  a  building,  to  use  care  commensurate  with  dangers 
to  be  apprehended  from  the  furnishing  of  such  heat    p.  328. 

5.  NegligencEw — Proximate  CaM»r.— The  proximate  cause  of  an 
injury  is  the  decisive  cause,    p.  329. 

6.  ToBTS. — Acts. — Conditions. — If  the  defendant's  original  wrong- 
ful act  or  omission  supplied  the  condition  causing  the  subsequent 
act  to  be  hurtful,  he  is  liable  therefor,    p.  329. 

7.  Corporations. — Heating  Companies. — Natural  Laws. — Notice. — 
Heating  companies  are  conclusively  presumed  to  know  of  the 
natural  laws  of  freezing,  of  the  climate,  and  of  the  injurious 
results  liable  to  flow  from  the  bursting  of  pipes,    p.  329. 

8.  Corporations.  —  Heating  Companies. —  Negligence.  —  Interroga- 
tories.— In  an  action  against  a  heating  company  and  the  owner 
of  a  rented  building  for  negligence  in  disconnecting  the  hot-water 
heat  therefrom,  where  the  interrogatories  show  that  the  owner's 
servant  was  instructed  by  the  heating  company  how  to  disconnect 
such  heat,  but  where  there  is  nothing  in  such  interrogatories  and 
answers  thereto  that  can  negative  certain  facts,  provable  under 
th*e  Issues,  and  which  may  be  assumed  as  proved  in  favor  of  the 
general  verdict,  such  answers  do  not  overthrow  a  general  verdict 
against  such  company,    p.  3;30. 

9.  Trial. — Wrongful  Admission  of  Evidence. — When  Harmless. — 
In  an  action  by  tenants  of  the  first  floor  of  a  building  against 
the  owner  thereof  and  a  heating  company  for  their  alleged  neg- 
ligence in  turning  off  the  hot-water  heat  in  the  second  floor, 
producing  conditions  whereby  plaintiffs'  goods  were  damaged, 
evidence  of  the  understanding  of  the  owner's  servant  as  to  why 
such  owner  referred  the  servant  to  the  heating  company  for  in- 
structions in  turning  off  such  heat  instead  of  having  such  servant 
do  it,  is  improper;  but  where  the  evidence  giv^i  was  but  a  re- 
statement of  what  had  been  given  before  at  the  instance  of  both 
parties  its  admission  was  harmless,    p.  332. 

10.  Appeal. — Weighing  Evidence. — Principal  and  Agent. — Where 
there  is  some  evidence  tending  to  show  agency,  a  verdict  founded 
thereon  will  not  be  disturbed  on  appeal,    pp.  333, 337. 

11.  Negligence. — Joint  Tort  Feasors. — Verdict. — Favorable  to  One 
and  Against  the  Other, — Interrogatories. — Where  joint  tort  fea- 
sors are  sued  and  there  is  a  general  verdict  against  one  thereof, 
and  in  favor  of  the  other,  but  answers  to  the  interrogatories 
show  that  both  were  liable,  the  court  should  render  judgment 
on  the  answers  to  the  interrogatories  against  the  other,  the 
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amount  assessed  in  the  verdict  against  the  one  goyeming  as  to 
both.     p.  335. 

12.  Appeal. — Verdict. — Interrogatories. — ^Answers  to  the  interroga- 
tories to  the  jury  control  the  general  verdict  only  when  they  are 
in  irreconcilable  conflict  therewith  upon  any  supposable  evidence 
within  the  issues;  and  in  determining  such  question  the  court 
will  consider  only  the  pleadings,  the  interrogatories  and  the  gen- 
eral verdict,    p.  336. 

13.  Bills  ob'  Exceptions. — Use  of, — Cross-Appeals. — Where  appel- 
lant duly  filed  a  proper  bill  of  exceptions  containing  the  evideice, 
and  after  notice  to  appellant,  and  its  consent  thereto,  the  cross- 
appellants  Secured  from  the  court  on  appeal  the  right  to  assign 
cross-errors  on  the  transcript  of  the  original  appellant,  such  ac- 
tion obviated  the  need  for  the  filing  of  another  transcript  or  bill 
of  exceptions,    p.  336. 

From  Miami  Circuit  Court;  Joseph  N.  Tillett,  Judge. 

Action  by  William  F.  Lenhart  and  another  against  the 
Peru  Heating  Company  and  another.  From  a  judgment  for 
plaintiffs,  said  company  appeals.    Affirmed. 

Antrim  <&  McClintic  and  Robert  J.  Loveland,  for  appel- 
lant 

Walter  C.  Bailey,  Henry  8.  Bailey,  Charles  A.  Cole,  Al- 
bert H.  Cole,  Shively  <&  Switzer  and  Cox  &  Andrews,  for 
appellees. 

Homii,  J. — This  is  an  action  by  appellees  Lenhart  and 
Simpson  against  appellant  company  and  appellee  Charles  H. 
Brownell  to  recover  damages  for  injuries  to  a  stock  of  under- 
taking goods,  alleged  to  have  been  caused  by  the  negligence 
of  said  appellant  company  and  Brownell. 

The  amended  complaint  was  in  one  paragraph,  to  which 
a  demurrer  filed  by  each  defendant  was  overruled  and  ex- 
ception taken.  The  cause  was  put  at  issue  by  a  general  de- 
nial filed  by  each  defendant,  and  was  tried  by  a  jury,  which 
returned  a  general  verdict  in  favor  of  defendant  Brownell 
and  against  the  Peru  Heating  Company,  assessing  damages 
in  favor  of  Lenhart  and  Simpson  in  the  sum  of  $1,094.40, 
with  answers  to  interrogatories.  Appellant  moved  for  judg- 
ment on  the  answers  to  interrogatories,  and  then  for  new 
Vol.  48—21 
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trial.  The  motions  vere  oTeimled  and  exceptions  saved. 
Appellees  Lenhart  and  Simpson  also  filed  separate  motions 
for  judgment  in  their  favor  on  the  answers  to  interroga- 
tories, as  agaiuNt  defendant  Brownell,  and  a  motion  for 
jndgment  on  the  general  verdict  against  defendant  heating 
company,  and  then  filed  a  motion  for  a  new  trial  against 
defendant  Bron-nell,  who  also  filed  a  motion  for  judgment 
in  his  favor  on  the  general  verdict.  The  motions  of  Len- 
init  and  Simpson  for  judgment  on  the  answers  to  interroga- 
luiies,  and  for  a  new  trial  as  against  Brownell,  were  by  the 
court  overruled,  with  exceptions  in  their  favor,  and  the 
court  then  ga'^tained  the  motions  of  Lenhart  and  Simpson 
and  of  Brownell  for  judgment  on  the  general  verdict,  and 
rendered  judgment  for  appellees  Lenhart  and  Simpson  in 
the  sum  of  $l,09i.40  against  appellant  and  in  favor  of  ap- 
pellee Brownell,  from  which  judgment  appellant  and  appel- 
lees Lenhart  and  Simpson  each  prayed  an  appeal. 

The  following  errors  are  relied  on  hy  appellant:  (1) 
The  overruling  of  its  demurrer  to  the  amended  complaint. 
(2)  Tlie  overruling  of  its  motion  for  judgment  in  its  fa- 
vor on  the  answers  to  interrogatories,  (3)  The  overruling 
of  its  motion  fur  ii  new  trial. 

That  part  of  the  complaint  necessary  to  a  full  understand- 
ing of  the  c:is;c  nud  the  questions  presented  for  decision,  is 
substantially  as  follows:  Appellee  Brownell  was  the  owner 
of  a  three-story  brick  building  in  Peru,  Indiana,  Plain- 
tiffs Lenhart  and  Simpson  on  and  prior  to  February  8, 
1905,  were  piirtners  in  the  retail  furniture  and  undertaking 
business  in  Peru,  and  occupied  ground-floor  rooms  in  said 
building,  which  they  held  "under  a  lease  from  said  Brown- 
ell," the  owner.  Defendant  Peru  Heating  Company  owned 
and  operated  a  central  hot-water  heating  plant  in  the  city 
of  Peru,  and  furnished  heat  to  consumers  in  said  city,  hy 
its  system  of  pipes  extending  from  its  central  plant  to  the 
various  business  houses  and  dwellings.  One  of  the  rooms 
80  occupied  by  said  plaintiffs  wag  at  the  time  filled  with 
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undertaking  goods.  Immediately  above  this  room  was  a 
suite  of  office  rooms,  not  at  any  time  occupied,  leased,  used 
or  controlled  by  said  plaintiflPs.  In  1903,  defendant  heat- 
ing company,  under  a  contract  with  Brownell,  installed  in 
said  building,  except  in  the  rooms  so  used  by  said  plaintiflEs, 
a  system  of  pipes  and  radiators,  by  which  the  various  rooms, 
except  those  occupied  by  said  plaintiffs,  were  heated.  The 
heat  was  brought  into  the  basement  by  an  inflow  pipe,  and 
the  return  circuit  was  by  an  outflow  main,  also  in  the  base- 
ment. The  radiators  in  said  office  rooms  above  the  rooms 
of  said  plaintiffs  were  connected  with  the  pipes  and  mains 
in  the  basement.  During  the  fall  of  1903,  defendants 
caused  the  hot  water  to  be  turned  into  the  building,  includ- 
ing said  office  rooms  so  located  immediately  above  plaintiffs' 
said  undertaking  establishment,  and  excepting  the  rooms 
so  occupied  by  said  plaintiffs.  Thereafter  said  heating  com- 
pany furnished  to  the  various  tenants  of  said  business  block 
such  heat  for  hire.  A  short  time  prior  to  February  8,  1905, 
defendants  were  notified  by  the  new  occupants  of  said  office 
rooms  ''to  turn  the  heat  out"  of  such  rooms.  At  or  about 
the  time  of  such  change,  and  some  time  prior  to  February 
8,  1905,  in  pursuance  to  such  notice,  defendants  undertook 
to  cut  off  the  hot  water  from  said  office  rooms,  and  to  remove 
the  heat  therefrom.  In  so  attempting  to  shut  off  the  heat 
from  said  office  rooms,  and  the  flow  of  water  through  the 
pipes  and  radiators  therein,  defendants  carelessly  and  neg- 
ligently shut  off  the  entire  circulation  of  water  in  said 
rooms  through  said  pipes,  and  carelessly  neglected  to 
drain  the  water  from  said  pipes  in  said  rooms,  thereby 
creating  a  **dead  end"  in  said  pipe,  in  which  water  col- 
lected, and  could  not  pass  out,  and  the  water  so  collected  in 
said  pipes  was  negligently  and  carelessly  allowed  by  said 
defendants  so  to  remain  at  the  time  and  season  of  the  year 
when,  as  the  defendants  well  knew,  the  water  therein  was 
liable  to  freeze  and  burst  said  pipes,  and  no  means  were  pro- 
vided to  prevent  the  freezing  and  bursting  of  said  pipes. 
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About  February  8,  1905,  the  water  so  standing  in  said 
pipes  froze,  and  the  pipes  burst  at  or  near  the  valve  where 
the  water  was  negligently  and  carelessly  cut  off.  By  reason 
of  the  freezing  of  the  water  and  the  bursting  of  said  pipes, 
a  large  quantity  of  water  was  forced  therefrom,  and  was 
precipitated  into  the  room  so  used  by  plaintiffs  for  their 
undertaking  business. 

Defendants  are  sued  as  joint  tort  feasors,  and  the  law 

applicable  thereto  is  stated  in  the  case  of  Consolidated  Ice 

Mack.  Co.  V.  Keifer  (1890),  134  111.  481,  25  N.  E.  799, 

1.  23  Am.  St.  688,  10  L.  R.  A.  696,  in  the  following  lan- 
guage: "And  so,  if  several  persons  are  jointly  bound 
to  perform  a  duty,  they  are  jointly  and  severally  liable  for 
omitting  to  perform  or  for  performing  it  negligently.  All 
persons  who  cooperate  in  an  act  directly  causing  injury  are 
jointly  liable  for  its  consequences,  if  they  acted  in  concert, 
or  united  in  causing  a  single  injury,  even  though  acting 
independently  of  each  other."  See,  also,  Chicago,  etc,  B. 
Co.  V.  Marshall  (1906),  38  Ind.  App.  217;  Baltes  v.  Bass, 
etc.,  Mach.  Works  (1891),  129  Ind.  185,  188;  Ashcraft  v. 
Knoilock  (1896),  146  Ind.  169;  Doherty  v.  Holliday  (1894), 
137  Ind.  282;  Deering,  Negligence  §395;  Wharton,  Negli- 
gence  (2ded.)  §788. 

Appellant  bases  its  objection  to  the  complaint  practically 
on  the  same  grounds  that  it  urges  in  support  of  its  mo- 
tion for  judgment  on  the  answers  to  interrogatories,  and 
against  the  sufficiency  of  the  evidence,  and  we  shall  con- 
sider these  objections  more  in  detail  than  we  otherwise 
would.  The  objection  to  the  complaint  is  that  it  **does 
not  disclose  such  a  relation  between  appellees  Lenhart  and 
Simpson  and  appellant,  that  the  latter  will  be  answerable 
in  damages  to  the  former  for  the  injuries  complained  of." 
As  reasons  for  this  contention,  appellant  urges  that  the  com- 
plaint shows  that  appellee  Brownell  owned  the  building,  in 
which  the  goods  of  Lenhart  and  Simpson  were  damaged, 
and  the  water-pipes  and  fixtures  therein;  that  appellant's 


MAY  TERM,  1911.  325 

Peru  Heating  Co.  r.  Lenhart — 48  Ind.  App.  319. 

service-pipes  extended  to  said  building,  and  there  stopped; 
that  Brownell  had  exclusive  ownership  and  control  of  the 
wdter-pipes  in  said  building;  that  the  service  of  appellant 
never  extended  to  the  rooms  occupied  by  appellees  Lenhart 
and  Simpson;  that  no  contractual  relation  existed  between 
them  and  appellant;  that  appellant's  relations  to  Brown- 
ell's  tenants  never  went  beyond  those  of  the  merest  licensee, 
extending  only  to  such  portions  of  the  building  and  pipes 
therein  as  were,  at  the  time  of  the  injury  complained  of, 
being  used  by  the  renters  of  such  building  for  heating  pur- 
poses; that  appellant's  right  to  use,  or  have  anything  to  do 
with  said  pipes  in  the  rooms  where  the  bursting  complained 
of  occurred,  terminated  some  time  prior  to  February  8, 
1905,  when  such  bursting  occurred,  viz.,  when  appellant 
shut  off  the  entire  circulation  of  water  in  said  rooms  through 
said  pipe,  and  that,  therefore,  appellant,  at  the  time  of  the 
injury  to  said  appellees'  property,  owed  them  no  duty  in 
connection  therewith,  for  the  violation  of  which  it  could 
be  held  accountable  for  damages  for  injury  resulting  there- 
from. 

Appellant's  contention  as  to  the  facts  disclosed  by  the 

complaint  is  practically  correct,  as  far  as  it  undertakes  to 

state  such  facts;  but  it  is  in  error  in  the  conclusion 

2.  deduced  therefrom — ^that  it,  at  the  time  of  the  injury, 
owed  appellees  no  duty,  for  the  violation  of  which  it 
could  be  held  accountable  in  damages.  It  is  not  necessary 
that  a  contractual  relation  exist  between  the  wrongdoer  and 
the  party  injured  by  the  wrong,  in  order  that  such  party 
may  have  redress  for  the  injury  and  damage  resulting  from 
the  wrong  done.  Stock  v.  City  of  Boston  (1889),  149  Mass. 
410,  21  N.  E.  871, 14  Am.  St.  430 ;  Reagan  v.  Boston  Electric 
Light  Co.  (1897),  167  Mass.  406,  45  N.  E.  743;  Ennis  v. 
Oray  (18,95),  87  Hun  (N.  Y.)  355,  34  N.  T.  Supp.  379; 
Murphy  v.  City  of  Indianapolis  (1902),  158  Ind.  238; 
Heaven  v.  Pender  (1883),  11  Q.  B.  D.  503. 

In  28  Am.  and  Eng.  Ency.  Law  (2d  ed)  253,  ''tort"  is 
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llows:  "The  word  'tort'  meaos  nearly  the  same 
expression  'civil  wrong.'  It  denotes  an  injury 
srwiae  than  by  a  mere  breach  of  contract;  or, 
icely  accurate,  a  tort  is  one's  disturbance  of  an- 
ts which  the  law  has  created,  eith*  in  the  ab- 
tract  or  in  consequence  of  a  relation  which  a 
established  between  the  parties." 
efinition  in  Bishop,  Non-contract  liaw  §4,  is 
)llowing  qualification:  "Of  course  the  wronfr 
sort  which  the  law  redresses,  not  a  mere  infrac- 

morala," 

Qted  legal  maxim,  "sic  ulere  tuo  ut  aUenum  non 
ire  applicable.  In  21  Am.  and  Eng.  Ency.  Law 
',  this  maxim  finds  expression  in  the  following 
en  from  the  leading  ease  of  Heaven  v.  Pender, 
is  particularly  applicable  to  this  case:  "When- 
mn  is  placed  in  such  a  position  with  regard  to 

it  is  obvioas  that  if  the  former  does  not  use 
e  and  skill  in  his  own  conduct  he  will  cause 
jury  to  the  person  or  property  of  tlie  latter,  a 
to  nae  ordinary  care  and  skill  to  avoid  such 

be  conceded  that  appellant  was,  under  the  alle- 
le complaint,  a  mere  licensee  in  the  building 

by  Brownell,  the  privilege  which  it  enjoyed 
eference  to  said  building  was  that  of  being  per- 
;  by  Brownell  to  furnish  hot-water  heat  through 
ll's)  water-pipes  and  fixtures  in  said  buildinft. 
:ract  for  hire,  made  between  appellant  and  the 
said  building.  Under  these  allegations,  appel- 
Qd  controlled  the  hot-water  supply,  and  through 
hrough  Brownell,  the  occupants  of  Brownell 's 
lined  such  heat,  if  tliey  desired  it.    Brownell 's 

used  the  heat,  contracted  with  appellant,  and 
wnell,  and  Brownell  had  nothing  to  do  with  it, 
rmit  the  pipes  and  radiators  in  his  building  to 
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be  used  as  the  medium  throiigh  which  the  heat  was  fur- 
nished,  and  whether  or  not  the  heat  was  furnished  by- 
appellant,  and  accepted  by  the  tenants,  depended  wholly 
on  their  own  arrangement.  Under  such  conditions,  it  became 
the  duty  of  appellant,  when  arrangement  was  made  there- 
for by  any  tenant,  to  turn  the  heat  into  the  particular  room 
or  rooms  for  which  the  arrangement  was  made;  and  like- 
wise, when  a  tenant  desired  the  heat  turned  off,  it  became 
appellant's  duty  to  turn  it  oflf,  and  it  was  not  only  its  duty, 
but,  when  the  payment  for  the  heat  stopped,  it  was  to  its 
interest  to  have  the  heat  turned  off. 

It  would  seem  unreasonable  to  hold  that  the  wrongdoer, 
under  such  circumstances,  might  shield  himself,  because  of 
his  license,  from  liability  for  the  wrong  done.  We  kaow 
that  there  is  a  line  of  cases  holding  that  the  mere  licensee 
does  not,  in  the  absence  of  contract  to  that  effect,  assume 
the  duties  of  the  licensor,  in  looking  after  and  keeping  up 
the  repairs  of  the  property  in  connection  with  which  the 
license  is  granted,  and,  therefore,  is  not  liable  for  injury  for 
a  violation  of  such  duties.  The  foregoing  cases,  cited  and 
relied  upon  by  appellant,  are  easily  distinguishable  from 
cases  like  the  one  presented  in  this  complaint.  We  have  been 
unable  to  find  any  case  where  the  wrongdoer,  even  though 
a  licensee,  so  circumstanced  and  situated  with  reference  to 
the  party  injured  by  his  wrong,  as  was  appellant  under  the 
facts  here  pleaded,  has  been  able,  by  his  license,  to  shield 
himself  from  liability  to  the  injured  party  resulting  from 
his  (the  licensee's)  negligent  acts  in  connection  with  his  own 
business  in  the  use  of  the  property  covered  by  his  license. 

We  think  that  it  would  hardly  be  contended  that  if  ap- 
pellant, in  turning  on  the  heat  to  supply  the  tenants,  should, 
by  its  carelessness  and  negligence  in  such  act,  permit  the 
escape  of  the  water,  to  the  injury  and  damage  of  rightful 
and  legal  occupants  of  the  building,  it  would  not  be  liable 
therefor. 
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For  the  same  reason,  appellant  would  be  liable  in  damage 
for  any  injury  resulting  to  such  occupants  from  its  care- 
lessness and  negligence  in  shutting  off  the  heat.  That  this 
is  true,  we  think  is  supported  by  numerous  cases  of  other 
states,  as  well  as  by  those  of  our  own  State.  Citizens  Gas, 
etc.,  Co.  V.  Whipple  (1904),  32  Ind.  App.  203;  Huntington 
Light,  etc.,  Co.  v.  Beaver  (1905),  37  Ind.  App.  4;  Schmeer 
V.  Gaslight  Co.  (1895),  147  N.  Y.  529,  42  N.  E.  202,  30  L. 
R.  A.  653;  McGahan  v,  Indianapolis  Nat.  Gas  Co,  (1895), 
140  Ind.  335,  29  L.  R.  A.  355,  49  Am.  St.  199. 

Appellant  had  in  its  possession  and  was  selling  to  the 
public,  an  agency  that  was  very  dangerous  unless  properly 

regulated  and  controlled,  and  it  owed  not  only  to  its 
4.    patrons   in   the   buildings   where    it    supplied   said 

agency,  but  to  all  legal  and  rightful  occupants  of  such 
buildings,  the  duty  of  using  care  commensurate  with  the 
danger  to  which  it  exposed  the  persons  or  property  of  the 
occupants  of  such  buildings  so  supplied  with  such  agency. 
Ennis  v.  Gray,  supra;  Clements  v.  Louisiana  Electric  Light 
Co.  (1892),  44  La.  Ann.  692,  11  South.  51,  32  Am.  St.  348, 
16  L.  R.  A.  43;  CHraudiy.  Electric  Improvement  Co.  (1895), 
107  Cal.  120,  40  Pac.  108,  48  Am.  St.  114,  28  L.  R.  A.  596 ; 
Griffin  V.  United  Electric  Light  Co.  (1895),  164  Mass.  492, 
41  N.  E.  675,  49  Am.  St.  477,  32  L.  R.  A.  400 ;  Hebert  v. 
Lake  Charles  Ice,  etc.,  Co.  (1904),  111  La.  522,  35  South. 
731,  100  Am.  St.  505,  64  L.  R.  A.  101. 

Counsel  for  appellant  insist  that  the  complaint  affirma- 
tively shows  that  the  cutting  off  of  the  heat  was  not  the 

proximate  cause  of  the  injury.     We  cannot  agree 
3.    with  this  contention.    Under  the  authorities  cited,  it 

became  appellant's  duty,  when,  in  connection  with 
Brownell,  it  undertook  to  shut  off  the  heat,  to  take  all  rea- 
sonable and  proper  precautions  to  provide  against  the  then 
present  and  known  consequences  that  might  result  from  such 
act,  as  well  as  against  such  consequences  as  might  reason- 
ably be  anticipated  to  follow  therefrom. 
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In  the  case  of  Derry  v.  Flintner  (1875),  118  JVIass.  131,  it 
is  said:  **One  who  commits  a  tortious  act  is  liable  for  any 
injury  which  is  the  natural  and  probable  consequence  of 
his  misconduct.  He  is  liable  not  only  for  those  injuries 
which  are  caused  directly  and  immediately  by  his  act,  but 
also  for  such  consequential  injuries  as,  according  to  the  com- 
mon experience  of  men,  are  likely  to  result  from  his  act. 
And  he  is  not  exonerated  from  liability  by  the  fact  that  in- 
tervening events  or  agencies  contribute  to  the  injury.  The 
true  inquiry  is  whether  the  injury  sustained  was  such  as, 
according  to  common  experience  and  the  usual  course  of 
events,  might  reasonably  be  anticipated." 

The  proximate  cause  is  ascertained  by  determining  the 

responsible  cause,  without  regard  to  its  time  or  place  in  the 

succession  of  events  that  resulted  in  the  injury.    Lake 

5.  Erie,  etc.,  R.  Co.  v.  Charman  (1903),  161  Ind.  95,  and 
authorities  cited;  White  Semng  Mach.  Co.  v.  Richter 

(1891),  2  Ind.  App.  331;  Harriman  v.  Pittsburgh,  etc.,  R. 
Co.  (1887),  45  Ohio  St.  11, 12  N.  E.  451,  4  Am.  St.  507. 
If  the  original  wrongful  act  or  omission  supplied  the  con- 
dition by  which  the  subsequent  act  was  rendered 

6.  hurtful,  he  who  committed  that  act  is  responsible. 
Walters  v.  Denver,  etc.,  Light  Co.  (1898),  12  Colo. 

App.  145,  54  Pac.  960;  Skinn  v.  Reutter  (1903),  135  Mich. 
57,  97  N.  W.  152,  63  L.  R.  A.  743,  100  Am.  St.  384. 

In  turning  off  said  hot-water  heat,  appellant  was  charge- 
able with  knowledge  of  the  character  of  the  climate  in  which 
it  was  operating  said  business,  and  of  the  injurious 

7.  results  that  might  follow  the  creating  of  a  **dead 
end"  in  said  pipes  filled  with  water;  it  knew  that 

on  account  thereof  the  water  in  said  pipes  was  liable  to 
freeze  and  burst  said  pipes  when  freezing  weather  came, 
and  that  in  such  case  damage  would,  in  all  probability,  result 
to  the  occupants  of  said  building. 

We  think  it  dear  that,  under  the  authorities  cited,  the  al- 
legations of  tiie  complaint  show  that  appellant  was  so  situ- 
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eted  with  respect  to  appellees  Lenhart  and  Simpson 
3.    that  it  owed  them  the  duty  of  exercisiog  such  care  in 

turning  off  said  hot-water  heat  that  no  injury  might 
result  to  them  from  such  act ;  that  it  violated  this  duty, 
iind  that  damage  resulted  to  appellees  Leufaart  and  Simp- 
sun  liy  ri'Hsitn  thereof.  In  such  ease,  appellant  is  liable 
under  tlie  law.  Pittsburgh,  etc.,  R.  Co.  v.  Lightheiser 
(1904),  163  Ind.  247;  Indianapolis,  it,:,  Transit  Co.  v. 
Foreman  (1904),  162  Ind.  85,  102  Am.  St.  185;  American 
Rolling-MiU  Co.  v.  Huldnger  (1904),  161  Ind.  673. 

The  complaint  alleges  in  positive  terms  that  appellant 
and  Brownell  undertook  to  Bhut  off  the  hot-water  heat,  pur- 
suant to  the  request  of  certain  tenants,  and  that  they  did  it 
in  the  negligent  manner  before  set  out.  Having  undertaken 
to  shut  off  the  heat,  under  the  circumstances  and  conditions 
set  out  in  the  complaint,  it  became  their  duty  to  use  reason- 
able care  and  caution  in  so  doing,  with  reference  to  the  rights 
of  otiiers  legally  and  rightfully  occupying  the  buildii^. 
Huntington  Light,  etc.,  Co.  v,  Beaitr,  supra;  Conner  v. 
WintoH  (1856),  8  Ind.  315,  65  Am.  Dec.  761. 

Appellant  next  urges  that  the  court  erred  in  overruling 
its  motion  for  judgment  on  the  answers  to  interrogatories, 

and  uT^cs  practically  the  same  reasons  that  are  urged 
8.     against  the  sufficiency  of  the  complaint,  and  claims, 

also,  that  the  answers  to  the  interrogatories  show  that 
Jliller,  who  turned  off  the  hot-water  heat,  in  the  negligent 
manner  charged,  was  the  agent  of  Brownell,  and  not  of  ap- 
pellant. What  we  have  aaid  in  discussing  the  complaint  on 
questions  here  involved  need  not  be  repeated.  The  intenx^- 
atories,  important  and  controlling  on  the  subject  of  ^liller's 
agency,  affirmatively  find  the  following  facts:  That  some 
raeraber,  or  members,  of  the  firm  of  Murphy,  Redmoa  & 
Hammond,  in  the  summer  or  fall  of  1904,  notified  appellee 
Brownell  that  they  wanted  to  discontinue  the  heat  in  rooms 
twelve  and  thirteen,  and  requested  him  to  have  the  water 
shut  off  from  said  rooms.    Charles  H.  Miller  was  in  the  em- 
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ploy  of  said  Brownell  during  the  summer  and  fall  of  1904, 
and  Brownell  directed  Miller  to  see  Homer  Thrush,  and  if 
he  would  tell  him  how  to  turn  off  the  water  from  rooms 
twelve  and  thirteen,  and  drain  the  pipes,  he  (Miller)  should 
go  ahead  and  do  it.  Miller,  pursuant  to  said  order  from 
Brownell,  saw  Thrush,  and  told  him  that  he  would  turn  off 
the  water  from  rooms  twelve  and  thirteen,  and  drain  the 
necessary  pipes  if  he  would  tell  him  how  to  do  it.  Miller 
thereupon  shut  off  the  water  in  said  rooms,  by  closing  said 
gate  valves,  and  drained  the  water  from  the  radiators  and 
pipes  in  said  rooms,  and  permitted  said  gate  valves  to  re- 
main closed.  If  said  gate  valves  in  said  rooms  had  been  re- 
opened after  said  radiators  had  been  drained,  and  the  radi- 
ator valves  closed,  there  would  have  been  a  circulation 
through  said  by-pass  which  would  have  prevented  the  water 
in  said  belt  from  freezing.  Interrogatory  number  twenty- 
four  and  its  answer  are  as  follows:  **Did  not  Thrush  tell 
Miller  first  to  close  the  main  valves,  then  close  the  gate 
valves  in  said  rooms,  then  disconnect  the  belt  from  the 
main  pipes  and  plug  the  openings  in  the  main  pipes,  then 
reopen  said  gate  valves  and  open  the  air  valves  in  said  radi- 
ators, and  drain  the  water  from  said  belt?    A.    No.'' 

It  will  be  observed  from  the  answer  to  interrogatory  num- 
ber twenty-four,  that  the  jury  made  a  negative  finding  upon 
the  subject  of  what  directions  Thrush  gave  Miller.  There 
is  nothing  in  the  answers  that  negatives  the  fact  that  it  was 
the  duty  of  appellant  to  shut  off  the  water,  nothing  that 
negatives  Thrush's  authority  to  appoint  Miller  the  agent  for 
appellant,  or  that  negatives  the  fact  that  he  did  so  appoint 
him,  in  fact  or  by  inference,  and  give  him  full  directions  for 
turning  off  the  water  for  appellant,  and  nothing  that  nega- 
tives the  fact  that  Thrush  may  have  given  Miller  wrong  in- 
structions as  to  the  way  in  which  to  shut  off  the  water,  all 
of  which  facts  were  provable  under  the  issues.  In  view  of 
the  well-established  rules  that  this  court  will  assume,  as 
proved  in  favor  of  the  general  verdict,  every  material  fact 
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provable  under  the  issues,  not  expressly  negatived  by  the  an- 
swers to  the  interrogatories,  and  that  a  judgment  will  be 
rendered  on  such  answers  against  such  verdict  only  when 
such  answers  are  in  irreconcilable  conflict  with  such  verdict, 
we  are  of  the  opinion  that  no  error  was  committed  by  over- 
ruling this  motion,  Shoner  v.  Pennsylvania  Co.  (1892),  130 
Ind.  170;  Chicago,  etc.,  R.  Co.  v.  Leachman  (1903),  161  Ind. 
512;  Louisville,  etc.,  B.  Co.  v.  Summers  (1892),  131  Ind. 
241;  McCoy  v.  Kokomo  B.,  etc.,  Co.  (1902),  158  Ind.  662; 
Consolidated  Sloue  Co.  v.  Summit  (1899),  152  Ind.  297. 

The  third  error  relied  on  is  the  overruling  of  the  motion 

for  a  new  trial,  and  the  first  ground  of  the  motion  insisted 

on  is  an  alleged  error  of  the  court  in  overruling  the 

9.  objection  of  appellant  to  the  following  question  put 
by  his  codefendant  Brownell  to  said  plaintiff's  wit- 
ness, Miller,  on  cross-examination:  "What  did  yon  under- 
stand to  be  Brownell 's  purpose  in  referring  you  to  Thrush 
to  have  the  heat  turned  off,  instead  of  turning  it  off  your- 
selfl"  Counsel  followed  up  the  objection  to  this  question 
by  ft  motion  to  strike  out  the  answer  thereto,  which  was  also 
overruled,  and  exception  saved,  and  this  alleged  error  is 
assigned  as  a  ground  of  the  motion  for  new  trial.  The  ques- 
tion was  objectionable,  and  the  objection  thereto  should  have 
been  sustained;  but  the  answer  was  not  responsive,  being 
practically  a  repetition  of  what  the  witness  had  stated,  both 
in  his  examination-in-chief  and  on  cross-examination,  was 
his  understanding  of  what  Brownell  had  said  to  him,  and 
for  this  reason  it  was  harmless. 

A  number  of  instructions  were  given  by  the  court,  at  the 
request  of  each  of  the  appellees,  and  many  of  them  are  ob- 
jected to  by  appellant.  We  have  examined  all  the  instruc- 
tions given,  and  are  of  the  opinion  that  they  correctly  atate 
the  law  applicable  to  the  case  and  with  falmesa  to  appel- 
lant. 

Appellant  urges  that  the  verdict  is  not  sustained  by  suf- 
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ficient  evidence,  and  earnestly  insists  that  the  evi- 
10.   dence  shows  that  Miller,  who  turned  ofif  the  hot-water 
heat,  was  the  agent  of  Brownell,  and  not  of  appel- 
lant, and  that,  therefore,  appellant  had  nothing  to  do  there- 
with. 

As  will  later  develop  in  this  opinion,  there  is  a  double  ap- 
peal in  this  case,  and  we  shall  set  out  enough  of  the  evidence 
on  the  disputed  points  to  present  the  question  of  its  suf- 
ficiency to  sustain  the  verdict  in  favor  of  both  the  appel* 
lees  to  the  original  appeal. 

Witness  ^liller  testified  as  follows:  **Mr.  Brownell  in- 
formed me  *  *  *  that  his  tenants.  Murphy,  Redmon  & 
Hammond,  did  not  want  the  hot  water  in  the  rooms  •  •  <* 
vacated  by  Mr.  Kling,  and  told  me  to  go  to  Mr.  Thrush,  and 
tell  him  they  did  not  want  this  heat  any  longer,  and  further 
to  state  to  him  that  if  he  would  instruct  me  how  to  turn 
off  this  water,  and  drain  the  necessary  pipes,  that  I  should 
go  ahead  and  do  it.  I  went  to  see  Thrush,  and  said  to  him, 
that  Mr.  Brownell  had  instructed  me  to  tell  him  that  his  ten- 
ants, Murphy,  Redmon  &  Hammond  did  not  want  this  heat 
in  the  rooms  that  they  had  recently  rented,  and  that  he  had 
instructed  me  to  tell  him  that  I  could  turn  the  water  off 
and  drain  the  necessary  pipes  if  he  would  instruct  me  how  to 
do  it.  *  *  *  He  [Thrush]  said,  turn  the  valves  off  in 
the  basement  on  this  branch  to  turn  the  water  off.  *  *  * 
I  replied  that  I  did  not  think  there  were  such  valves  there. 

•  *  *  He  said,  There  isn't?  Well,  there  ought  to  be. 
Then  I  told  him  that  there  were  valves  on  the  second  floor 
in  these  rooms,  near  where  the  risers  came  through  the  floor. 

•  •  *  I  roughly  drew  a  sketch  indicating  the  location  of 
these  particular  valves,  and  every  union  in  these  two  rooms. 

•  •  •  He  said  to  close  these  two  valves  and  disconnect 
the  union  and  drain  the  pipes  and  radiators.  •  •  •  I 
suggested  that  he  had  better  step  over  to  the  building  and 
show  me  there.  He  said  he  did  not  think  it  was  necessary, 
that  I  could  have  no  trouble  there,  and  then  I  left  him.** 
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Witness  George  Bedmon  testified  that  he  was  in  the  rooms 
where  the  pipes  burst,  just  after  the  accident,  and  saw  Mil- 
ler and  Thrush  there,  and  heard  a  conversation  between 
them.  Thrush  accused  ^liller  of  shutting  oflE  the  wrong 
valve,  and  ^liller  said  that  he  went  according  to  the  instruc- 
tions that  he  had  given  him.  Thrush  said  the  shutting  oflE 
of  that  valve  caused  the  water  to  freeze,  and  burst  the  pipe. 

Appellee  Lenhart  testified  as  follows:  **Mr.  Thrush  told 
Miller  he  had  shut  off  the  wrong  valve,  and  created  a  *dead 
end,'  and  it  froze,  and  Miller  said:  *I  did  just  exactly  as 
you  told  me.'  " 

Murphy  testified  that  Thrush  said  to  Miller,  that  if  he 
had  shut  off  the  water  at  the  place  where  he  told  him  to,  it 
would  not  have  frozen,  and  Miller  replied,  in  substance,  that 
he  had  shut  it  off  where  he  was  told  to  shut  it  off. 

Brownell  testified  as  follows:     **A.     I  sent  for  Miller. 

*  *  *  The  substance  of  what  I  said  to  him  was  that  Mur- 
phy, Redinon  &  Hammond  did  not  want  the  hot-water  heat 
in  this  office  any  longer,  and  wanted  it  cut  off.  I  instructed 
him  to  go  to  the  heating  company,  and  arrange  to  have  it 
done.  Q.  What,  if  any,  instructions  did  you  give  Miller  him- 
self to  cut  off  the  hot  water  ?  A.  None.  *  *  *  I  understand 

*  *  *  that  I  had  given  the  hot  water  people  license  to  go 
into  the  building  and  sell  heat  to  my  tenants.  *  *  *  The 
heating  company  tried  to  make  a  contract  with  me,  but  I 
refused  to  make  one.  *  *  *  I  did  not  have  any  contract 
with  the  heating  company.  *  *  *  Q.  The  heating  company 
had  been  given  the  right  to  sell  heat  in  there?  A.  I  made 
the  contract  with  them  for  putting  in  the  plant,  and  had 
an  understanding  with  Richard  Edwards  that  they  would 
go  in  there  and  sell  heat  to  my  tenants.  Edwards  tried  to 
get  me  to  make  a  contract  by  which  I  would  assume  the 
heating  of  the  building  for  all  my  tenants,  but  I  refused  to 
do  that,  and  told  him  they  could  go  in  there  and  sell  heat 
to  my  tenants  and  collect  for  it."  (Edwards  was  the  presi- 
dent of  the  heating  company.) 
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Thrush,  superintendent  of  the  heating  company,  testified 
that  the  former  occupant  of  jrooms  twelve  and  thirteen  of 
the  Brownell  building  had  paid  him  heat  rent,  and  that  on 
January  18,  1904,  he  collected  from  Murphy,  Redmon  & 
Hammond,  the  heat  rent  up  to  the  close  of  the  heating  sea- 
son of  1903  and  1904,  and  at  that  time  said  renters  notified 
him  that  they  would  not  want  the  heat  after  the  close  of 
that  season ;  that  he  understood  he  was  under  obligation  to 
tarn  off  the  heat  when  ordered  by  the  tenant  to  do  so ;  that 
if  a  tenant  informed  him  he  did  not  want  the  heat,  it  was  his 
duty  to  have  it  turned  off,  and  to  see  that  it  was  done  prop- 
erly. 

There  were  over  seven  hundred  pages  of  evidence,  but 
we  think  we  have  indicated  enough  of  it  upon  the  disputed 
matters  to  show  that  there  was  some  evidence  tending  to  sup- 
port the  verdict  against  appellant,  which,  under  the  rules  of 
this  court,  is  enough  to  prevent  the  granting  of  a  new  trial 
on  account  of  the  insufficiency  thereof. 

We  find  no  error  in  the  record  against  appellant.  There 
is,  however,  another  side  to  this  appeal.  After  appellant 
filed  its  transcript  and  perfected  its  appeal  herein,  appellees 
Lenhart  and  Simpson  filed  petition  for  leave  to  assign  er- 
rors on  appellant's  transcript,  which  was  granted  by  this 
court. 

The  errors  assigned  and  relied  on  by  said  appellees  call 

in  question  the  rulings  of  the  court  on  their  motions  for 

judgment  against  Brownell  on  the  answers  to  inter- 

11.  rogatories,  and  for  a  new  trial  as  against  Brownell. 
As  to  the  first  motion,  counsel  for  Brownell  insist 
that  there  could  have  been  no  judgment  against  him  on  the 
answers  to  the  interrogatories,  for  the  reason  that  there  was 
no  finding  by  these  answers  as  to  any  amount  of  damage 
sustained  by  said  appellees,  and,  as  supporting  this  conten- 
tion, cite  the  case  of  Sievers  v.  Peters,  etc.,  Lumber  Co, 
(1898),  151  Ind.  642. 

The  case  cited  is  entirely  different  from  this  one,  and  not 
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in  point  on  the  question  here  presented.  Li  the  case  cited 
there  was  but  one  defendant,  ^nd  a  general  verdict  against 
the  plaintiff  with  answers  to  interrogatories,  none  of  which 
found  any  amount  of  damages,  and  the  court  in  that  case 
properly  held  that  there  were  no  "facts  found  from  which 
the  court  could,  as  a  matter  of  law,  make  such  assessment." 

In  this  case,  the  theory  of  the  complaint  is  that  both  de- 
fendants are  joint  tort  feasors.  Under  this  theory  of  the 
complaint,  and  the  proof  as  well,  if  either  or  both  defend- 
ants were  liable  at  all  they  were  liable  for  the  entire 
damages  suffered  by  plaintiffs  Lenhart  and  Simpson.  Baltes 
V.  Bass,  etc,  Mach.  Works  (1891),  129  Ind.  185,  188;  Ash- 
craft  V.  Knohlock  (1896),  146  Ind.  169;  Doherty  v.  Holliday 
(1893),  137  Ind.  282;  Boor  v.  Lowrey  (1885),  103  Ind.  468, 
476,  53  Am.  Rep.  519;  Everroad  v.  Gabbert  (1882),  83  Ind. 
489. 

There  was  in  this  case  a  general  verdict  against  one  of 
the  defendants,  which  fixed  the  amount  of  the  recovery. 

In  determining  a  motion  for  judgment  on  the  answers  to 

interrogatories,  it  is  the  duty  of  the  court  to  consider,  in 

connection  therewith,  the  general  verdict  and  the 

12.  pleadings.    In  this  case  the  jury,  by  its  general  ver- 
dict, found  facts  from  which  **the  court  can,  as  a 

matter  of  law,  make  such  assessment." 

We  have  found  a  more  diflScult  question  in  the  disposition 
of  this  motion  upon  its  merits;  but  a  careful  consideration 
leads  us  to  the  conclusion  that,  under  the  general  denial  to 
the  complaint,  appellee  Brownell  might  have  made  proof 
of  other  facts  not  negatived  by  these  answers,  which  would 
have  relieved  him  from  liability,  and  that  the  motion  was, 
therefore,  properly  overruled. 

Lastly,  it  is  urged  by  Lenhart  and  Simpson  that  the  ver- 
dict in  favor  of  Brownell  was  not  sustained  by  sufficient 
evidence.    Brownell  insists  that,  for  the  purposes  of 

13.  the  appeal  of  Lenhart  and  Simpson,  the  evidence  is 
ttot  in  the  record ;  that  the  bill  of  exceptions  filed  in 
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the  court  below,  and  made  a  part  of  the  record  of  this  ap- 
peal, was  not  filed  by  Lenhart  and  Simpson,  and  was  not 
filed  within  the  time  given  them  to  file  such  bill  of  excep- 
tions, and,  therefore,  should  not  be  considered  in  determin- 
ing any  question  on  the  evidence  raised  by  their  appeal.  The 
facts,  with  reference  to  the  filing  of  the  bill  of  exceptions  are 
as  Brownell  claims ;  but  there  is  a  general  bill  of  exceptions 
containing  the  evidence  that  was  filed  by  appellant  within 
the  time  given  it  to  file  such  bill,  and  this  bill  may  be  con- 
sidered in  determining  any  question  in  relation  thereto  prop- 
erly presented  by  either  the  original  appellant  or  these  ap- 
pellants. After  notice  to,  and  with  the  consent  of,  appel- 
lant heating  company,  these  appellants  were  by  this  court 
permitted  to  assign  error  on  the  transcript  of  the  original 
appellant.  This  obviated  the  necessity  for  their  filing  a 
separate  transcript,  and  also  the  necessity  for  a  second 
bill  of  exceptions.  To  hold  that  in  such  cases  a  second  bill 
of  exceptions  should  be  filed  would  add  unnecessarily  to  the 
record  and  augment  the  costs  of  appeal,  with  no  resulting 
benefit  to  any  one.  This  view  of  this  question  can  do  no  in- 
justice to  any  of  the  parties  to  an  appeal,  and  enables  the 
court  finally  to  adjudicate  the  whole  controversy  without 
a  multiplicity  of  transcripts  and  bills  of  exceptions,  with 
the  additional  costs  thereby  occasioned. 

We  have  been  cited  to  no  decision  of  this  court  or  the 
Supreme  Court  decisive  of  this  exact  question,  but  we  are 
strongly  supported  in  our  holding  by  the  cases  of  Feder  v. 
Field  (1888),  117  Ind.  386,  and  Merritt  v.  Rickey  (1891), 
127  Ind.  400,  402. 

The  suflBciency  of  the  evidence  to  sustain  the  verdict  in 

favor  of  Brownell  presents  the  most  difficult  question  raised 

by  this  appeal.    In  support  of  their  respective  con- 

10.  tentions  as  to  the  sufficiency  of  the  evidence,  Brownell 
and  the  heating  company  are  both  insisting  on  the 
application  of  the  same  rule  of  law,  and  each  hopes  thereby 
Vol.  48—22 
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to  shift  the  liability.  The  heating  company  contends  that 
the  proof  shows  that  their  superintendent — Thrush — in  giv- 
ing directions  to  Miller  as  to  hoiv  to  shut  off  the  water,  "was 
acting  in  the  service  of  Brownell;  and  Brownell  is  insisting 
that  his  employe  Miller  was  loaned  to  the  heating  company 
to  shut  off  the  water,  under  the  instructions  and  directions 
of  its  general  superintendent  Thrush."  In  determining  this  - 
question,  the  law  requires  this  court  to  look  only  to  tlie  evi- 
dence that  tends  to  support  the  verdict,  and  to  indulge  all 
legitimate  inferences  that  may  be  drawn  therefrom  in  favor 
of  such  verdict.  This  being  the  rule  by  which  this  court  is 
bound,  we  are  led  to  inquire  what  facts  and  legitimate  in- 
ferences most  favorable  to  Brownell  can  be  drawn  from  the 
evidence  in  this  case. 

From  tile  evidence  heretofore  quoted,  we  think  the  jury 
may  have  properly  found  that  the  duty  of  shutting  off  the 
water  from  rooms  twelve  and  thirteen  rested  upon  the  heat- 
ing company  and  not  upon  Brownell ;  that  the  heating  com- 
pany accepted  Miller  as  their  agent,  authorized  him  to  shut 
off  said  water,  and  gave  him  directions  how  to  do  the  work, 
which  directions  were  wrong,  and  resulted  in  shutting  off 
the  water  in  the  negligent  manner  chained  in  the  complaint. 

There  being  some  evidence  which  tended  to  prove  such 
facts  and  inferences,  we  are,  under  the  rules  governing  this 
court,  constrained  to  hold  that  as  to  Brownell  the  verdict  of 
the  jury  was  sustained  by  sufficient  evidence.  We  find  no 
error  in  the  record. 

Judgment  affirmed. 
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Reeves  &  Co.  v.  Miller  et  al. 

[No.  7,001.    FUed  June  30,  1911.] 

1.  Bnxs  AND  Noras. — Discharge, — Agency. — Hoto  Alleged, — ^In  a 
suit  on  notes  and  to  foreclose  a  mortgage  securing  tliem,  an  an- 
swer that  **the  duly  authorized  agent  of  said  plaintiff  came  to  the 
defendants,  and  *  *  *  agreed  and  contracted  to  take  the  ma- 
chinery set  out  in  the  plaintiff's  mortgage  and  his  complaint 
herein,  In  full  payment  ♦  ♦  ♦  of  the  debt  herein  sued  on, 
and  •  •  •  that  in  compliance  with  said  contract  said  de- 
fendants surrendered"  such  property  to  such  agent,  is  insufficient, 
since  it  fails  to  show  that  such  agent  was  authorized  to  make 
such  a  settlement,    p.  340. 

2.  Bills  and  Notes. — Discharge. — Agenog, — Ratification. — Allega- 
tions of. — ^In  a  suit  on  notes  and  to  foreclose  a  mortgage  securing 
them,  an  answer  alleging  that  plaintiff's  duly  authorized  agent 
agreed  to  accept  the  proi)erty,  for  which  the  notes  were  given,  in 
discharge  thereof,  and  that  the  property  was  surrendered  to  and 
accepted  by  him,  the  answer  further  alleging  that  "the  plaintiff 
has  been  in  full  and  complete  possession  and  control  of  said 
property  ever  since  it  was  •  ♦  ♦  surrendered  as  above  set 
out,"  is  bad  on  the  theory  of  ratification,  since  it  fails  to  show 
that  the  plaintiff  knew  of  the  conditions  of  such  surrender  and 
possession,  the  mortgage  giving  to  plaintiff  the  right  of  posses- 
sion in  case  of  a  default  in  payment,    p.  342. 

3.  Pleading. —  Anstcer. —  Theory. —  A  paragraph  of  answer  must 
proceed  upon  some  defiuite  theory  apparent  from  the  general 
scope  and  character  thereof;  and  upon  such  theory  it  must 
stand  or  fall.    p.  844. 

From  "Washington  Circuit  Court;  Thomcis  B.  Buskirh, 
Jndge. 

Suit  by  Reeves  &  Co.  against  Noble  Miller  and  another. 
Prom  a  judgment  for  defendants,  plaintiff  appeals.  Re- 
versed. 

W.  R.  Baxter y  Walter  Olds  and  Elliott  &  Houston,  for  ap- 
X>ellant. 

3f.  B,  Eottel,  W,  W,  Hottel  and  F,  P.  Cauble,  for  appel- 
lees. 

Laibt,  C.  J. — On  August  27,  1906,  appellant  entered  into 
a  written  contract  with  appellees,  whereby  it  sold  to  appel- 
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leea  a  aawmill  for  $2,625.  The  contract  epeciScallj  described 
the  property  sold,  and  provided  that  appellees  should  pve 
six  notes,  of  $437. &0  each,  for  the  purchase  price.  It  was 
also  stipulated  in  the  contract  that  the  title  to  the  machinery- 
sold  should  not  pass  to  the  appellees,  but  should  remain  in 
the  seller  until  the  purchase  price  was  fully  paid.  It  fur- 
ther provided  that  the  seller  should  have  a  right  to  retake 
possession  of  the  property,  in  the  event  it  should  not  be  paid 
for  in  accordance  with  the  terms  of  the  contract.  The  con- 
tract also  contained  a  warranty  of  the  machinery  sold. 

On  September  1,  1906,  appellees  executed  the  notes  pro- 
rided  for  in  the  contract,  and  also  executed  a  chattel  mort- 
gage on  the  machinery  purchased,  to  secure  the  payment  of 
these  notes,  which  mortgage  was  duly  recorded.  The  notes 
were  not  paid  at  maturity,  and  this  suit  was  begun  by  ap- 
pellant to  collect  the  notes  and  to  foreclose  tlie  mortgage. 
The  complaint  was  based  on  the  notes  and  mortgage,  and  no 
question  as  to  their  sufficiency  is  raised.  The  defendant 
filed  an  answer  in  four  paragraphs,  and  as  no  objection  is 
urged  against  the  sufficiency  of  any  of  the  paragraphs  of 
answer  except  the  fourth,  we  omit  further  reference  to  the 
first  three.  A  demurrer  for  want  of  facts  sufficient  to  con- 
stitute a  cause  of  defense  was  filed  to  the  fourth  paragraph 
of  answer  and  overruled.  This  ruling  of  the  court  is  the 
first  cause  relied  on  for  reversal. 

The  fourth  paragraph  of  answer  sets  up  a  contract  be- 
tween appellees  and  J.  H.  Holbrook,  who  was  alleged  to  be 

the  duty  authorized  agent  of  appellant,  by  the  terms 
1.    of  which,  said  machinery  was  turned  over  to  said 

agent,  on  bis  agreement  to  release  the  mortgage  and 
surrender  the  notes  given  for  the  purchase  price  of  said  ma- 
chinery. Appellant  insists  that  the  answer  is  insufficient, 
for  the  reason  that  it  does  not  aver  that  said  Holbrook  was 
acting  for  and  in  behalf  of  appellant  in  making  said  eon- 
tract,  and  that  the  answer  nowhere  alleges  that  appellant 
made  such  contract.    The  averments  of  the  answer,  so  far 
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as  they  relate  to  the  question  presented,  are  as  follows: 

That  on  the  —  day  of ,  190—,  and  long  before  the 

bringing  of  this  suit,  J.  H.  Holbrook,  the  duly  authorized 
agent  of  said  plaintiff,  came  to  defendants,  and  by  the  ex- 
press agreement  and  contract  entered  into  by  and  between 
said  plaintiff's  agent  and  the  defendants  herein,  agreed  to 
take  the  ma<))iinery  described  in  plaintiff's  mortgage,  in  full 
payment  and  satisfaction  of  the  debt  herein  sued  on,  and  to 
surrender  to  the  defendants  said  notes,  and  to  release  the 
mortgage  securing  them ;  that,  in  compliance  with  said  con- 
tract, said  defendants  surrendered  to  plaintiff's  said  agent 
the  ownership,  possession  and  control  of  said  machinery,  and 
plaintiff's  said  agent  took  complete  possession  and  control 
thereof,  asserted  ownership,  and  advertised  it  for  sale,  and 
on  the  day  advertised  for  said  sale  to  be  made,  neither  said 
plaintiff  nor  its  said  agent  came  and  made  sale  thereof. 

It  will  be  seen  that  the  portion  of  this  paragraph  before 
set  out  describes  Holbrook  as  the  duly  authorized  agent  of 
appellant^  and  alleges  that  the  contract  therein  set  out  was 
made  with  him,  and  the  property  turned  over  to  him.  These 
facts  may  all  be  true  as  averred,  and  still  appellant  may  not 
be  bound  by  the  contract.  Holbrook  may  have  been  the  duly 
authorized  agent  of  Reeves  &  Co.  at  the  time  he  made  the 
contract,  but  he  may  not  have  been  acting  in  its  behalf  in 
making  it.  The  answer  should  have  averred  that  the  contract 
was  made  with  appellant,  or  that  it  was  made  with  appellant 
by  and  through  its  agent,  Holbrook,  who  was  by  appellant 
duly  authorized  in  that  behalf.  Some  other  form  of  aver- 
ment might  be  held  sufficient,  but  whatever  form  is  adopted 
should  show  that  the  agent  had  authority  from  the  principal 
to  make  the  contract,  and  that  he  acted  in  its  behalf  in  mak- 
ing it.  16  Ency.  PI.  and  Pr.  900 ;  Codding  v.  Inhabitants  of 
Mansfield  (1856),  7  Gray  272;  First  Nat.  Bank  v.  Turner 
(1893),  24  N.  Y.  Supp.  793;  May  v.  Kelly  <fe  Frazier  (1855), 
27  Ala.  497. 

Appellees  contend  that  this  defect  in  the  answer  is  cured 
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'  the  following  averment:  "Defendante  further  say  that 
neither  collectively  nor  iodividually  have  they  ever 
2.  been  in  possession  or  control  of  said  property  since 
it  was  surrendered  and  turned  over  to  plaintiff's  said 
:ent  in  full  payment  of  said  notes  and  mortgage,  but  that 
aintifE  has  been  in  full  and  complete  possession  and  con- 
ol  of  said  property  ever  since  it  was  turned  ^ver  and  sur- 
ndered  to  it,  as  before  set  out." 

The  latter  part  of  this  quotation  when  considered  in  con- 
ction  with  the  part  first  quoted,  amounts  to  an  averment 
at  appellees  turned  the  property  over  to  Holbrook  under 
e  contract  entered  into  with  him,  and  that  ever  since  that 
ne  said  property  has  been  in  the  possession  of  appellant, 
ieves  &  Co.  It  cannot  be  doubted,  that  if  Holbrook,  as- 
ming  to  act  for  Reeves  &  Co.,  entered  into  the  contract 
ith  appellees,  as  set  out  in  this  paragraph  of  answer,  and 
ok  possession  of  the  machinery  by  virtue  of  such  contract, 
id  thereafter  turned  it  over  to  appellant,  who,  knowing  the 
aterial  facts,  accepted  and  retained  possession  of  said 
■operty,  then  said  appellant  would  be  bound  by  said  con- 
act,  on  the  ground  that  it  had  ratified  the  act  of  Holbrook. 
einers  v.  Munson  (1876),  53  Ind.  138;  Story,  Agency  (8th 
;.)  §§251-254;  Wilson  v.  Dame  (1878),  58  N.  H.  392; 
'owder  v.  Reed  (1881),  80  Ind.  1.  Under  such  circum- 
ances,  it  would  not  be  necessary  to  aver  or  prove  that 
olbrook  had  authority  from  appellant  to  make  the  eon- 
act  at  the  time  it  was  entered  into. 

Even  though  it  were  proper  to  consider  this  paragraph  of 
iswer  upon  the  theory  of  ratification,  it  fails  to  state  facts 
fScient  to  make  it  good  on  such  theory.  It  fails  to  aver 
at  the  possession  of  said  property,  ever  since  it  was  turned 
er  to  the  agent,  Holbrook,  as  averred,  was  taken  by  ap- 
illant,  with  knowledge  on  its  part  of  the  arrangement  by 
lich  poBsession  had  been  obtained  from  appellees.  Even 
ongh  it  be  tme,  aa  alleged,  that  appellant  has  been  in  pos- 
Bsion  of  said  property  ever  since  it  was  turned  over  to  its 
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agent  Holbrook,  this  fact  would  not  bind  appellant  to  the 
terms  of  a  contract  of  which  it  had  no  knowledge.  If  ap- 
pellant knew  that  Holbrook  had  gained  possession  of  said 
property  by  means  of  some  contract,  it  would  probably  be 
incumbent  upon  it  to  ascertain  the  terms  of  such  contract ; 
but  if  it  believed  that  the  possession  had  been  taken  by  vir- 
tue of  the  terms  of  the  chattel  mortgage  that  it  held,  then 
the  mere  fact  that  it  received  and  held  full  and  complete 
control  of  the  property  could  not  be  construed  as  a  ratifi- 
cation of  any  contract  made  by  Holbrook,  of  which  appel- 
lant had  no  knowledge.  Willison  v.  McKain  (1895),  12  Ind. 
App.  78;  Davis  v.  Talbot  (1894),  137  Ind.  235;  Kelley  v. 
Newburyport,  etc,  Horse  R.  Co,  (1886),  141  Mass.  496, 
6  N.  E.  745;  Mechem,  Agency  §148. 

In  the  case  of  Willison  v.  McKain,  supra,  the  court  states 
the  rule  as  follows:  **If  the  principal  knowingly  appropri- 
ates to  himself  the  fruits  of  his  agent's  unauthorized  act 
he  cannot  be  heard  to  declare  that  it  was  done  without  his 
authority.  Neither  can  he  take  the  benefits  and  reject  the 
burdens:  he  must  as  a  rule  accept  or  reject  the  whole  con- 
tract. But  here,  as  in  other  cases,  it  is  indispensable  that 
the  principal  should  have  had  full  knowledge  of  the  material 
facts,  or  that  he  should  have  intentionally  accepted  the  bene- 
fits without  inquiry.  Otherwise  the  receipt  and  retention 
of  the  benefits  of  the  unauthorized  act  cannot  be  deemed  a 
ratification  of  it."  The  Supreme  Court  of  this  State,  in 
the  case  of  Davis  v.  Talbot,  supra,  said:  "No  other  act  of 
ratification  appears,  unless  it  can  be  said  that  the  acceptance 
and  retention  of  the  money  of  the  solvent  debtors  could  be 
properly  so  considered,  but  before  such  acts  can  be  held  a 
ratification  it  must  appear  that  the  acceptance  or  retention 
was  with  knowledge  of  the  agreement  so  in  excess  of  the 
agent *8  authority.*' 

This  paragraph  of  answer  is  clearly  insufficient  upon 
either  theory  upon  which  it  may  be  considered.  It  is  quite 
apparent,  however,  from  the  general  scope  of  this  answer, 
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that  it  proceeds  upon  the  theory  that  the  agent,  Holbrook, 

had  authority  from  Reeves  &  Co.  to  make  said  contract  at 

the  time  it  was  made,  and  that  he  made  it  in  behalf  of  said 

i  company ;  and  that  it  does  not  proceed  on  the  theory  of  a 

subsequent  ratification  of  an  unauthorized  act  of  the  agent. 
The  proceedings  at  the  trial,  as  disclosed  by  the  record  and 
the  finding  of  the  trial  court,  show  that  it  was  so  construed 
by  that  court.    If  it  were  held  good  upon  the  latter  theory. 


S|  the  evidence  would  not  sustain  it  upon  such  theory. 

#•  3.    A  pleading  must  proceed  upon  some  single  definite 

ttt.  theory,   which  must   be   determined  by   its  general 

jl  t      ^  scope  and  character;  and  upon  this  theory  it  must  stand 

2  ;  or  fall.    First  Nat,  Bank  v.  Boot  (1886),  107  Ind.  224;  Aetna 

Powder  Co.  v.  Hildebrand  (1894),  137  Ind.  462,  45  Am.  St. 
J  -I  194;  Oolitic  Stone  Co.  v.  Ridge  (1908),  169  Ind.  639;  Dyer 

v.  Woods  (1906),  166  Ind.  44;  Carmel  Nat,  Oas,  etc.,  Co. 

v.  Small  (1898),  150  Ind.  427. 
As  the  fourth  paragraph  of  answer  was  clearly  insuflBcient 

upon  any  theory,  the  demurrer  thereto  should  have  been  sus- 
tained. 

The  judgment  is  reversed,  with  directions  to  sustain  the 

demurrer  to  the  fourth  paragraph  of  defendant's  answer, 

with  leave  to  amend. 

Hottel,  J.,  did  not  participate. 


Perley  v.  Schmidt  Cut  Stone  Company. 

[No.  7,135.     Filed  June  .30,  1911.] 

1.  Pleading. — Motion^.— Venire  de  Novo, — ^Where  separate  verdicts 
are  returned  in  a  joint  and  several  action  for  tort  against  two 
or  more  defendants,  a  motion  for  a  venire  de  novo  is  the  proper 
remedy,    p.  346. 

2.  PLEADiNQ.—J/onon*.— Venire  de  Novo,— Essentials. — Appeal. — 
To  present  any  question  on  appeal,  on  a  motion  for  a  venire  de 
novo,  the  record  must  disclose  the  grounds  upon  which  such  mo- 
tion was  based,    p.  347. 

a  New  Trial.— Grounds.— Receiving  Separate  Verdicts  against 
Joint  and  Several  Defendants.— In  a  joint  and  several  action  of 
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tort  against  two  or  more  defendants,  the  receiving  of  separate 
verdicts  against  such  defendants  does  not  constitute  ground  for 
a  new  trial,    p.  347. 

4.  Appeal. — Presumptions, — Separate  Verdicts  on  Joint  and  Sev- 
eral Complaint. — ^In  a  Joint  and  several  action  for  tort,  a  de- 
fendant cannot  successfully  complain,  on  appeal,  that  a  Joint 
verdict  should  have  been  required,  the  presumption  being,  in 
such  case,  that  the  separate  verdict  was  returned  on  the  separate 
allegations  against  him.    p.  348. 

5.  Appeal. — Parties. — Causes. — Misjoinder. — Failure  to  Move  to 
Separate  Causes. — A  failure  of  a  defendant,  against  whom  and 
others  a  joint  and  several  complaint  for  tort  is  filed,  to  move 
to  separate  the  causes,  v/alves  any  question  as  to  the  propriety 
of  the  trial  court's  receiving  separate  verdicts  at  the  trial,  p.  848. 

Prom  Saint  Joseph  Superior  Court ;  Vernon  W.  VanFleet, 
Judge. 

Action  by  the  Schmidt  Cut  Stone  Company  against  Sam- 
uel S.  Perley  and  others.  Prom  a  judgment  for  plaintiff, 
defendant  Samuel  S.  Perley  appeals.    Affirmed. 

P.  J.  Houlihan  and  Anderson,  Parker  &  Craiill,  for  ap- 
pellant. 

Charles  A.  Davey,  for  appellee. 

HoTTEL,  J. — ^Action  brought  by  Schmidt  Cut  Stone  Com- 
pany against  Samuel  S.  Perley,  V.  P.  Fancil,  Meyer  Gilbert 
and  Abe  Barris,  partners,  and  Meyer  Gilbert,  to  recover 
damages  for  breaking,  mutilating,  destroying  and  carrying 
away  and  unlawfully  converting  to  their  own  use  certain 
personal  property  belonging  to  appellee. 

The  amended  complaint  is  in  five  paragraphs,  the  first  of 
which  charges  all  the  defendants  jointly  with  unlawfully 
destroying  and  converting  the  property  mentioned  in  the 
complaint ;  the  second  charges  appellant  with  said  unlawful 
acts;  the  third  charges  V.  P.  Pancil  with  said  acts;  the 
fourth  charges  Meyer  Gilbert  with  said  acts,  and  the  fifth 
charges  Meyer  Gilbert  and  Abe  Barris,  doing  business  under 
the  firm  name  and  style  of  South  Bend  Iron  and  Metal  Com- 
pany, with  said  unlawful  acts.    To  this  complaint  appellant 
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filed  a  separate  demurrer  to  each  paragraph,  which  was  sus- 

«  tained  by  the  court  as  to  the  third,  fourth  and  fifth  para- 

h  graphs,  and  overruled  as  to  the  first  and  second  paragraphs. 

I  The  cause  was  put  at  issue  by  a  general  denial  filed  by  each 

!^  defendant.    A  trial  by  jury  resulted  in  three  separate  ver- 

]  diets,  viz. :  A  verdict  for  plaintifi^  against  defendant  Samuel 

'  ^                                  S.  Perley  for  $400;  against  Meyer  Gilbert  for  $25,  and 

m^  1         ^                                  against  Victor  P.  Fancil  for  $25.    Upon  the  return  of  said 

•  ^  4 

,     %|  M  separate  verdicts,  appellant  objected  to  the  court's  receiving 

1*1      '  them,  and  moved  that  the  court  require  the  jury  to  return 

2  *  one  general  verdict.    The  motion  was  overruled  and  an  ex- 

U     ^  ^  ception  saved.    Appellant  also  moved  for  a  venire  de  novo, 

\\     «  ;  and  the  motion  was  overruled  and  exceptions  saved.     The 

)\  court  then  rendered  judgment  on  said  several  verdicts,  and 

I      ,  appellant  filed  a  motion  for  a  new  trial,  which  was  overruled 

I      ^  and  exceptions  saved. 

[     '  The  errors  relied  on  for  reversal  are  that  the  court  erred  in 

^     I      ,  overruling  appellant's  motions  for  a  venire  de  novo  and  for 

I     I  a  new  trial.    The  grounds  relied  on  for  a  new  trial  are  as 

\  '\\  follows:     ''(a)    The  ciurt  erred  in  receiving  the  separate 

and  several  verdicts  against  defendants  Perley,  Fancil  and 
Gilbert,  over  the  objection  then  made  by  the  defendant,  (b) 
The  court  erred  in  overruling  this  defendant 's  motion  to  re- 
quire the  jury  to  return  one  verdict  against  all  the  de- 
fendants found  liable  for  the  conversioii  complained  of  in 
the  complaint,  and  in  discharging  the  jury  without  requir- 
ing it  to  return  its  single  verdict  against  all  the  defendants 
found  liable." 
The  only  question  attempted  to  be  presented  by  these  as- 


\  ik  signed  errors  is  the  ruling  of  the  court  in  accepting  three 


separate  verdicts,  and  in  rendering  judgment  thereon. 
!  ^  1.     It  seems  that  a  motion  for  a  venire  de  novo  is  the 

'^  proper  way  to  raise  this  question.    See  Elliott,  App. 

Proc.  §§327,  343,  761;  Everroad  v.  Gabhert  (1882),  83  Ind. 

489,  ^92^  Ashcraft  v.  Knohlock  (1896),  146  Ind.  169,  175; 

Boor  V.  Lowrnj  (1885),  103  Ind.  468,  477,  53  Am.  Rep.  519. 
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Counsel  for  appellee  insists  that  in  this  case  the  question 

is  not  presented  bj  this  motion,  for  the  reason  that  the  record 

does  not  disclose  the  ground  upon  which  the  motion 

2.  was  made,  and  that  this  was  necessary  in  order  to 
obtain  a  consideration  thereof  by  this  court.     This 

contention  is  supported  by  the  authorities.  Douglas  v.  In- 
dianapolis, etc.,  Traction  Co,  (1906),  37  Ind.  App.  332; 
Deatty  v.  Shirley  (1882),  83  Ind.  218;  Elliott,  App.  Proc. 
§763. 

In  the  case  of  Douglas  v.  Indianapolis,  etc.,  Traction  Co., 
supra,  this  court  said:  '*The  record  must  disclose  the  ground 
upon  which  it  [the  motion  for  a  venire  de  novo]  was  based 
and  pointed  out  to  the  trial  court.  This  it  does  not  do.  Th« 
action  of  the  trial  court  in  overruling  the  motion  is  here  for 
review.  There  one  reason  may  have  been  assigned  as  a  basis 
for  the  motion,  and  here  another.  The  presumption  is  that 
the  trial  court  correctly  ruled  upon  the  question  as  it  was 
then  presented,  and  the  record  being  silent  as  to  any  reason 
urged  in  that  court  as  a  cause  for  granting  the  motion,  the 
question  on  appeal  will  be  deemed  to  have  been  correctly  de- 
cided by  it." 

The  record  in  this  case  does  not  disclose  the  ground  upon 
which  this  motion  was  made,  and,  therefore,  under  the  au- 
thorities cited,  presents  no  question  for  the  consideration  of 
this  court. 

Counsel  next  attempt  to  present  this  question  by  the 

error  assigned  in  overruling  the  motion  for  a  new  trial,  as 

indicated    by    reasons    ' '  ( a )  "    and    * '  (b ) , "    before 

3.  quoted.    We  are  of  the  opinion  that  this  question  is 
not  properly  presented  by  reasons  for  a  new  trial; 

but  if  it  be  conceded  that  the  question  is  presented  by  such 
motion,  yet  appellant  is  in  no  position  to  complain  of  the 
ruling. 

The  cases  cited  are  not  applicable  to  this  case,  because  the 
complaints  stated  joint  causes  of  action  against  all  the  de- 
fendants, and  there  were  separate  verdicts  against  two  or 
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more  sets  of  defendants.    This  is  not  a  case  where  a 

4.  single   paragraph   of   complaint   charges   appellant 
and  his  codefendants  jointly  with  the  wrongful  and 

unlawful  conversion  and  destruction  of  property,  and  seeks 
to  recover  against  such  defendants  jointly.  There  were  two 
paragraphs  of  complaint  held  good  as  against  appellant's 
demurrer;  one  charged  him  jointly  with  his  codefendants 
with  said  unlawful  destruction  and  conversion  of  said  prop- 
erty, and  the  other  charged  him  alone  with  such  unlawful 
conversion  and  destruction  of  said  property.  To  these  para- 
graphs, after  submitting  a  demurrer  for  want  of  facts,  ap- 
pellant filed  a  general  denial,  and  went  to  trial  with  his  co- 
defendants  without  objection,  and  without  a  motion  of  any 
kind  to  have  the  cases  docketed  separately  or  tried  as  sepa- 
rate causes.  In  such  a  case,  this  court  will,  in  the  absence 
of  the  evidence  or  some  finding  of  the  court  to  the  contrary, 
indulge  the  presumption  that  the  verdict  returned  was  upon 
the  paragraph  of  complaint  stating  a  cause  of  action  against 
appellant  alone,  and  that  appellant  has  not  been  harmed  by 
such  verdict. 

All  reasonable  presumptions  and  intendments  are  indulged 
in  favor  of  the  general  verdict.  This  being  true,  this  court 
will,  where  there  are  two  or  more  paragraphs  of  complaint, 
and  nothing  to  show  to  the  contrary,  indulge  the  presump- 
tion that  a  verdict  for  the  plaintiff  is  based  on  that  para- 
graph of  complaint  to  which  it  is  germane.  Central  Union 
Tel  Co.  V.  Fehring  (1896),  146  Ind.  189;  Shaw  v.  Bamhart 
(1861),  17  Ind.  183. 

By  joining  issue  and  going  to  trial,  without  objecting  to 

such  misjoinder  of  causes  and  parties,  appellant  is  now  in  no 

position  to  raise  the  question  which  he  here  attempts 

5.  to  raise.    §348  Burns  1908,  §343  R.  S.  1881 ;  Lane  v. 
State,  ex  rel.  (1866),  27  Ind.  108,  112;  Boonville  Nat, 

Bank  v.  BlaJcey  (1906),  166  Ind.  427;  Cargar  v.  Fee  (1895), 
140  Ind.  572,  576. 
Judment  afSrmed. 
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Chicago,  Indianapolis  and  Louisville  Rail- 
way Company  v.  Newkirk. 

LNo.  6,T48.     Filed  February  3,  1911.     Reliearing  denied  June  30, 

1911.] 

1.  Appeal. — Briefs.— ^Waiver. — Diamissal — Where  appellant's  brief 
fails  to  show  how  the  issues  in  a  case  were  decided,  what  the 
judgment  was,  what  were  the  alleged  errors,  and  separately- 
numbered  points,  and  authorities  to  support  them,  no  question  is 
presented ;  and  the  appeal  should  be  dismissed,    pp.  349, 350. 

2.  Appeal. — Briefs. — Requisites. — Briefs  should  be  so  prepared  that 
all  questions  presented  by  the  assignments  of  errors  can  be  de- 
termined without  examining  the  record,    p.  350. 

3.  Appeal — Rules. — Courts. — The  rules  of  the  courts  on  appeal 
should  be  uniformly  enforced,    p.  350. 

From  Lawrence  Circuit  Court ;  8.  B.  Lowe,  Special  Judge. 

Action  by  James  Newkirk  against  the  Chicago,  Indian- 
apolis and  Louisville  Railway  Company.  From  a  judgment 
on  a  verdict  for  plaintiff  for  $350,  defendant  appeals.  Ap- 
peal dismissed. 

E.  C.  Field,  H.  B.  Kurrie,  Brooks  &  Brooks  and  J.  E. 
Henley,  for  appellant. 
Rufus  H.  East  and  John  F.  Regester,  for  appellee. 

Per  Curiam. — This  is  an  appeal  from  a  judgment  ren- 
dered by  the  Lawrence  Circuit  Court.  Appellee  asks  that 
the  appeal  be  dismissed,  because  under  rule  twenty-two  of 
this  court,  the  brief  filed  by  appellant  is  insufl5cient  to  raise 
any  question  for  decision. 

The  brief  filed  by  the  appellant  fails  in  several  particulars 

to  comply  with  rule  twenty-two.    It  does  not  state  how  the 

issues  were  decided,  what  the  judgment  or  decree  was, 

1.    or  the  errors  relied  on  for  reversal ;  nor  does  it  give 

under  a  separate  heading  of  each  error  relied  on, 

separately  numbered  propositions  or  points,  stated  concisely 

and  without   argument  or  elaboration,  together  with  the 

authorities  relied  on  in  support  thereof. 
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at  a  brief  which  fails  in  these  re- 
e  rules,  raises  no  question  for  de- 
>eal  in  such  cases  should  be  dis- 

(1905),  35  Ind.  App.  176. 
•  Supreme  Court  of  this  State  that 
ared  that  all  the  questions  pre- 
rnment  of  error  can  be  determined 
1  an  examination  thereof,  without 
ord.  American  Food  Co.  v.  Hal- 
33;  Chicago,  etc.,  R.  Co.  v.  Wysor 
I.  288;  M.  S.  Hxtey  Co.  v.  Johnston 
llbaugh  Bros.,  etc.,  Co.  v.  Lynas 
Hall  V.  McDonald  (1908),  171  Ind. 

Walton  (1905),  165  Ind.  253. 

would  be  required  to  refer  to  the 

errors  are  relied  on  for  rcvei'sal. 
nent  in  the  brief  as  to  the  errors 

assignment  of  error  is  not  copied 
le  propositions  and  authorities  are 
rate  headings  of  each  error  relied 
ly  no  way  to  determine  the  errors 

to  the  record,  except  as  they  can 
iment  or  other  parts  of  the  brief, 
•t  cannot  be  enforced  in  one  case 

They  should  either  be  uniformly 
mly  ignored,  so  that  the  profession 
lertainity  as  to  the  position  of  the 

ie  is  dismissed,  at  the  cost  of  ap- 
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HiNSHAw,  Administrator,  v.  Security  Trust 

Company,  Executor. 

[Xo.  7,504.    Filed  January  12,  1911.    Rehearing  denied  and  opinion 
modified  May  12,  1911.    Transfer  denied  June  30,  1911.] 

1.  ExECUTOBS  AND  Administbatobs. — Claims, — Buffldency, — BUls 
and  Notes, — A  claim  against  an  estate,  setting  out  tlie  fact  tliat 
decedent  owed  the  claimant  two  notes  for  certain  amounts,  that 
such  notes  were  secured  by  certain  stock,  tliat  certain  amounts  of 
interest  were  endorsed  on  the  backs  thereof  as  paid,  but  failing 
to  set  out  such  notes  or  copies  thereof  as  exhibits,  is  sufficient, 
when  attacked  for  the  first  time  on  appeal,  the  facts  stated  l>eing 
pu£acient  to  bar  another  action  therefor,  it  appearing  in  the  rec- 
ord that  two  admittedly  genuine  notes  corresponding  in  dates  and 
amounts  to  those  described  were  introduced  in  evidence  without 
objection,    p.  354. 

2.  Appeal. — Briefs. — Waiver, — Points  not  discussed  are  waived, 
p.  355. 

u.  Limitation  of  Actions. — Bills  and  Notes, — Notes  that  appear 
upon  their  face  to  have  been  due  more  than  ten  years  pre- 
ceding the  filing  of  an  action  thereon  are  prima  facie  barred  by 
the  statute  of  limitations,     p.  355. 

4.  Bills  and  Notes.  —  Indorsements.  —  Evidence.  —  Under  §303 
Bums  1908,  §301  R.  S.  1881,  providing  that  "no  acknowledgment 
or  promise  shall  be  evidence  of  a  new  or  continuing  contract 
♦  ♦  ♦  unless  ♦  ♦  ♦  contained  in  some  writing  signed  by  the 
party  to  be  charged  thereby,"  and  §305  Burns  1908,  §303  R.  S. 
1881,  providing  that  "no  indorsement  ♦  ♦  ♦  of  any  payment 
made  upon  any  instrument  of  writing,  by  or  on  behalf  of  the 
party  to  whom  the  payment  shall  purport  to  be  made,  shall  be 
deemed  sufficient  to  exempt  the  case  from  the  provisions  of  this 
act,"  evidence  of  indorsements  showing  the  payment  of  interest 
made  by  the  payee  of  notes  is  not  sufficient  to  take  such  notes 
out  of  the  oi)eration  of  the  statute  of  limitations,    p.  355. 

5.  E^^DENCE. — Shop-Books. — Accounts. — Appeal. — Original  entries 
in  an  account  book  of  the  payment  of  interest  on  notes,  made  by 
a  deceased  payee,  are  admissible  in  evidence;  and  a  failure  of 
the  court  to  consider  such  evidence  constitutes  reversible  error, 
p.  356. 

(>.  Appeal. — Transcript. — Judge*s  Opinion. — Inclusion  of. — Effect. 
— There  being  no  statute  requiring  a  trial  Judge  to  give  a  written 
opinion  on  the  decision  of  a  case,  such  opinion  though  included 
In  the  transcript  cannot  be  considered  on  appeal  for  any  pur- 
pose,   p.  356. 
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7.  Tbial. — Special  Findings. — Request. — Appeal. — ^A  special  flndiiig 
made  without  a  request  therefor,  will  be  treated  on  appeal  merely 
as  a  general  finding,    p.  357. 

8.  Appeal. — Consideration  of  Evidence. — Presumptions. — On  appeal, 
it  will  be  presumed  that  the  trial  court  considered  all  the  evi- 
dence admitted,  the  burden  of  showing  otherwise  being  upon  the 
party  complaining  thereof,    p.  357. 

9.  Bills  and  Notes. —  Evidence. —  Statute  of  Limitations. —  Ad- 
vancements.— In  a  claim  by  the  personal  representative  of  the  de- 
ceased payee  of  notes  against  the  personal  representative  of  the 
deceased  maker  thereof,  upon  such  notes,  the  defenses  being 
the  statute  of  limitations  and  that  the  notes  merely  evi- 
denced an  advancement  from  the  payee  who  was  the  maker's 
mother,  uncontradicted  evidence  of  the  payment  of  interest 
thereon  within  ten  years  preceding  the  filing  of  the  action  there- 
on does  not  require  a  reversal  of  judgment  for  defendant,  where 
there  was  evidence  from  which  it  could  properly  be  found  that 
such  notes  constituted  an  advancement,    p.  357. 

10.  Evidence. — Shop-Book  Entries. — Memoranda. — Notes. — ^In  an 
action  upon  notes,  evidence  of  mere  memoranda  made  by  the  de- 
ceased payee,  not  a  part  of  any  original  account  book,  is  not  ad- 
missible in  favor  of  her  estate,  constituting  mere  self-serving 
declarations,    p.  358. 

11.  Trial. — Exclusion  of  Evidence. — When  Harmless. — ^The  exclu- 
sion of  evidence  upon  an  issue  is  harmless  where  such  issue 
was  found  in  the  complaining  party's  favor,    p.  359. 

From  Probate  Court  of  Marion  County  (8,956) ;  Frank 
B.  Ross,  Judge. 

Action  by  Benjamin  E.  Hinshaw,  as  administrator  de 
bonis  non,  with  the  will  annexed,  of  the  estate  of  Eliza  J. 
Gray,  deceased,  against  the  Security  Trust  Company,  as 
executor  of  the  last  will  of  Pierre  Gray,  deceased.  Prom  a 
judgment  for  the  defendant,  plaintiflE  appeals.    Affirmed. 

Morton  8.  Hawkins,  Frank  B.  Jacqua  and  Clarence  R. 
Martin,  for  appellant. 

William  L.  Taylor,  Louis  B.  Ewbank  and  John  W,  Kern, 
for  appellee. 

Lairy,  J. — This  is  an  appeal  from  a  judgpnent  of  the  Pro- 
bate Court  of  Marion  County,  founded  on  a  claim  filed  by 
appellant  against  appellee.    Appellee  is  the  executor  of  the 
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last  will  and  testament  of  Pierre  Gray,  and  appellant  is 
the  administrator  de  bonis  non  of  the  estate  of  Eliza  J.  Gray, 
who  was  the  mother  of  Pierre  Gray.  The  claim  filed  in  favor 
of  the  mother's  estate  was  hased  on  two  notes,  one  for  $3,000 
and  one  for  $1,000,  and  was  in  the  words  and  figures  as 
follows:  ''Estate  of  Pierre  Gray,  deceased,  to  estate  of 
Eliza  J.  Gray,  two  notes  payable  to  Eliza  J.  Gray,  for  $1,000 
and  $3,000,  respectively,  dated  April  5,  1897,  six  per  cent 
interest  after  date,  due  one  day  after  date,  payable  at  the 
Indiana  National  Bank,  of  Indianapolis,  Indiana."  The 
following  notation  was  on  the  face  of  the  first  note :  *  *  Col- 
lateral Stock  Certificate  No.  94,  ten  shares.  First  National 
Bank,  Noblesville,  Indiana.*'  On  the  last  note  was  the 
following :  *  *  Collateral  Stock  Certificate  No.  93,  fifty  shares, 
First  National  Bank,  Noblesville,  Indiana.''  Three  indorse- 
ments were  on  the  backs  of  the  notes:  ''Interest  paid  on 
December  24,  1897."  "Interest  paid  on  June  24,  1898." 
"April  24,  1908.  Principal  and  interest  due,  nine  years  and 
four  months,  $6,240."    The  claim  was  properly  verified. 

To  this  claim,  in  addition  to  the  answer  that  the  law  puts 
in,  appellee  filed  an  answer  in  set-oflf,  alleging,  in  substance, 
that  the  estate  of  Eliza  J.  Gray,  at  the  time  of  her  death,  was 
indebted  to  Pierre  Gray  in  the  sum  of  $6,240 ;  that  on  Feb- 
ruary 14,  1905,  and  from  that  time  until  the  death  of  Pierre 
Gray,  on  December  25,  1907,  Eliza  J.  Gray,  Pierre  Gray  and 
Bayard  Gray  were  the  equal  owners  in  fee  simple  of  a  resi- 
dence property  on  North  Pennsylvania  street,  in  Indian- 
apolis, Indiana,  and  that  Eliza  J.  Gray  resided  therein  with 
Pierre  Gray  and  his  wife ;  that  a  contract  was  entered  into 
whereby  Eliza  J.  Gray,  Pierre  Gray  and  Bayard  Gray  each 
was  to  pay  one-third  of  the  expenses  of  maintaining  the 
property;  that  after  said  contract  was  entered  into,  Eliza 
J.  Gray  continued  to  live  in  the  residence  property,  and  that 
aU  the  expenses  heretofore  referred  to  were  paid  by  Pierre 
Gray,  amounting  in  the  aggregate  to  about  $2,955 ;  that  Eliza 
Vol.  48—23 
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J.  Oray  never  paid  the  one-third  part  of  said  expenses,  in 
accordance  with  the  agreement,  and  at  the  time  of  her  death 
she  was  indebted  in  the  sum  of  one-third  of  the  a^regate 
of  said  expenses,  which  appellee  asked  to  have  set  off  against 
the  claim  filed  by  the  administrator  of  the  estate  of  Eliza  J. 
Gray. 

The  canse  was  submitted  to  the  court  without  the  inter- 
vention of  a  jury,  the  evidence  was  heard,  and  a  general 
t  finding  rendered  against  the  claimant,  and  also  against  ap- 

pellee on  the  set-off.    A  motion  for  a  new  trial  was  filed  by 
•  ;  the   claimant,    which   was   overruled,    and    judgment    was 

[  1 1      1  entered  in  the  court  below  against  the  estate  of  Eliza  J. 

\  W      I  <»  Gray  on  the  claim  filed  by  the  administrator  of  her  estate, 

and  also  against  the  estate  of  Pierre  Gray  on  the  set-off  filed 
I  by  his  executor.    From  this  judgment,  the  administrator  of 

the  estate  of  Eliza  J.  Gray  appealed  to  this  court. 

Appellee  has  assigned  a  cross-error,  in  which  he  alleges 


I     I  that  the  claim  filed  in  the  court  below  does  not  state  facts 

I  sufficient  to  constitute  a  cause  of  action.    The  ques- 

\  'A  1.    tion  presented  on  the  cross-error  will  be  considered 

I  I  \A  first,  for  the  reason  that  if  the  claim  filed  is  insufficient 

■   ^  to  sustain  a  judgment  in  favor  of  appellant,  the  judgment 

below  in  favor  of  appellee  must  be  sustained,  regardless  of 

any  other  question  presented.    There  was  no  demurrer  to  the 

claim  filed  in  the  court  below,  its  sufficiency  being  challenged 

for  the  first  time  by  assignment  of  error  in  this  court.    Had 

•  the  claim  been  challenged  by  demurrer,  there  might  have 

'  1  been  serious  doubts  as  to  its  sufficiency,  for  the  reason  that 

\,  '   V     '  no  copies  of  the  notes  upon  which  the  claim  is  based  are  set 

:  I  i  {'  i  out  in  the  claim,  or  filed  with  it  as  an  exhibit ;  nor  does  the 

t  |.  ■  claim  show  affirmatively  that  said  notes  were  signed  by 

Pierre  Gray.  The  claim,  however,  is  sufficient  when  attacked 

for  the  first  time  in  this  court.    It  appears  that  two  notes 

signed  by  Pierre  Gray,   and  corresponding  in  dates  and 

'  amounts  to  those  described  in  said  claim,  were  introduced  in 

{  \  evidence  at  the  trial.    No  objection  was  made  by  appellee  to 
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the  introduction  of  this  evidence,  and  the  signatures  of 
Pierre  Gray  to  those  notes  were  admitted.  It  has  been  de- 
cided repeatedly  that  if  the  facts  stated  in  a  complaint  are 
such  that  a  judgment  thereon  would  bar  another  action  for 
the  same  cause,  such  complaint  will  be  held  suflBcient  when 
first  attacked  on  appeal. 

The  only  error  relied  on  for  reversal  is  the  overruling  of 

the  motion  for  a  new  trial.    This  motion  is  very  voluminous, 

covering  fifty  pages  of  the  record.     In  determining, 

2.  therefore,  what  rulings  of  the  lower  court  are  relied 
on  for  reversal,  this  court  will  consider  only  such  ques- 
tions arising  on  the  motion  for  a  new  trial  as  have  been  pre- 
sented and  discussed  by  appellant  in  his  brief.     All  other 
questions  will  be  considered  as  waived. 

Before  considering  any  of  the  questions  presented,  it  is 
well  to  state  concisely  what  points  were  in  issue  at  the  trial. 
Under  the  issues  as  formed,  any  evidence  could  have  been 
offered  that  would  tend  to  defeat  the  claim  on  any  ground, 
or  to  prove  the  set-off  pleaded.  The  evidence,  however,  was 
directed  to  only  three  questions  of  fact,  namely,  the  statute 
of  limitations,  the  question  of  advancement,  and  the  facts 
pleaded  by  way  of  set-off. 

The  notes  described  in  the  claim  and  introduced  in  evi- 

dence  were  due,  as  disclosed  by  the  notes  themselves,  more 

than  ten  years  before  the  date  on  which  said  claim 

3.  was  filed.     The  notes  were,  therefore,  prima  facie 
barred  by  the  statute,  but  appellant  sought  to  prove 

that  interest  had  been  paid  by  Pierre  Gray  on  both  of  said 
notes  within  the  period  of  the  statute  of  limitations. 

The  first  question  presented  by  appellant  is  the  alleged 
failure  of  the  court  below  to  consider  certain  evidence  ad- 
mitted at  the  trial.    As  tending  to  prove  payments  on 

4.  the  notes  Avithin  the  period  of  the  statute  of  limita- 
tions, appellant  introduced  in  evidence  certain  in- 
dorsements on  the  back  of  each  of  the  notes.    These  indorse- 
ments were  in  the  handwriting  of  the  payee  of  the  notes,  and 
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vere  not  Bufficient,  of  themselTes,  to  take  the  deljt  oat  of  the 
operation  of  the  Btatote.  §§303,  305  Banu  1908,  §§301,  303 
R.  S.  1881. 

The  conrt  also  admitted  in  evideoce,  as  bearing  on  this 

question,  a  book  marked  "exhibit  6,"  pages  of  which  are 

copied  into  the  record.     As  disclosed  by  the  record, 

5.  counsel  for  appellant,  at  the  time  he  offered  this  evi- 
dence, stated  that  the  entries  in  the  book  were  in  the 

handwriting'  of  Eliza  J.  Gray,  and  showed  interest  collected 
by  her  upon  eai:-h  of  said  notes  from  the  year  1899  down  to 
and  including  the  year  1907.  It  is  contended  by  counsel  for 
appellant  that,  after  admitting  this  evidence,  the  court  re- 
fused to  consider  it  in  deciding  the  case,  and  that  for  this 
reason  appellant  was  deprived  of  the  benefit  of  material  and 
competent  evidence  in  his  behalf,  as  completely  as  though 
the  court  below  had  excluded  it.  If  the  record  shows  that 
the  court  did  not  consider  this  evidence  in  reaching  its  de- 
cision, this  would  constitute  reversible  error,  provided,  of 
course,  that  the  evidence  was  material  and,  in  other  respects, 
proper  to  be  considered. 

The  question  then  arises.  Does  the  record  show  that  the 

conrt  below  did  not  consider  the  evidence  in  question  t     A 

portion  of  the  record  is  brought  to  this  court  by  a 

6.  writ    of  certiorari,  from  which  it  appears  that  after 
the  final  judgment  had  been  rendered  in  the  court 

below,  a  nunc  pro  iunc  entry  was  made,  by  which  it  was 
sought  to  embody  in  the  record  as  a  part  of  the  finding  and 
judgment,  an  opinion  of  the  trial  court  purporting  to  have 
been  delivered  in  writing  by  the  judge  of  said  court  at  the 
time  the  judgment  and  finding  were  entered.  We  are  asked 
to  consider  this  opinion  for  the  purpose  of  determining 
what  evidence  was  considered  and  what  evidence  was  dis- 
regarded by  the  court  in  reaching  a  decision.  No  special 
finding  of  facts  was  requested,  and  none  was  made.  The 
law  does  not  require  that  a  trial  court  shall  deliver  an  opin- 
ion in  writing.     If  such  an  opinion  is  delivered,  it  haa  no 
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proper  place  in  the  record ;  and,  even  though  such  an  opinion 

is  copied  into  the  record  of  the  lower  court  and  embodied 

in  the  record  on  appeal,  this  court  cannot  consider  it  for 

any  purpose.    Where  no  request  is  made  by  any  party 

7.  for  a  special  finding  of  facts,  a  finding  of  the  court, 
stating  a  part  or  all  of  the  facts,  will  be  treated  on 

appeal  as  a  general  finding,  and  the  facts  specially  found 
will  be  disregarded.  Northcutt  v.  Buckles  (1878),  60  Ind. 
577.  The  same  rule  is  applicable  to  a  written  opinion  filed 
by  the  trial  court,  concluding  with  a  general  finding.  The 
opinion  must  be  disregarded  and  the  finding  treated 

8.  as  a  general  one.    The  court  is  presumed  to  have  con- 
sidered all  the  evidence  admitted,  and  as  the  record 

does  not  overcome  this  presumption,  no  available  error  is 
shown  on  this  point. 

It  is  next  contended  by  appellant  that  the  decision  of  the 

court  is  not  sustained  by  the  evidence.    It  is  strongly  urged 

that  the  evidence  bearing  on  the  question  of  the  pay- 

9.  ment  of  interest  within  the  period  covered  by  the 
statute  of  limitations  is  uncontradicted,  and  tends 

clearly  to  prove  such  payments.  If  no  question  were  in 
issue  other  than  the  statute  of  limitations,  and  the  decision 
of  the  trial  court  rested  solely  on  that  gf  ound,  a  serious  ques- 
tion would  be  presented  as  to  the  sufficiency  of  the  evidence 
to  sustain  a  decision  in  favor  of  appellee  on  that  issue.  There 
was,  however,  another  issue  of  fact  presented  to  the  court 
below,  upon  which  there  is  a  conflict  of  evidence.  Mrs.  Kate 
Gray,  the  widow  of  Pierre  Gray,  testified  that  after  the 
death  of  Isaac  P.  Gray,  his  widow,  Eliza  J.  Gray,  received 
from  the  government  a  sum  of  money  amounting  to  eight 
or  nine  thousand  dollars ;  that  she  gave  a  part  of  th^  money 
to  Pierre  Gray  and  a  part  of  it  to  Bayard  Gray;  that  she 
said  they  were  not  to  pay  it  back;  that  she  also  said  that  it 
might  be  a  mistake  for  old  people  to  divide  their  money  with 
their  children,  as  their  children  might  get  tired  of  taking 
care  of  them ;  that  after  that  time  the  mother  paid  no  part 
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of  the  expenses  of  maiDtaining  the  house.  On  croBs-exam- 
inatioD  the  same  witness  said  that  the  matter  was  talked  over 
n  nnmber  of  times,  and,  about  the  time  the  money  was  turned 
over,  Eliza  J.  Gray  said,  in  the  presence  of  her  sons,  Pierre 
and  Bayard,  and  the  witnpss,  that  it  was  never  to  be  paid 
back. 

There  was  also  evidence  from  which  the  trial  court  could 
infer  that  the  money  referred  to  by  this  witness  in  her  testi- 
mony was  the  same  as  that  evidenced  by  the  notes  in  suit, 
and  that  the  notes  were  executed  as  evidence  of  an  advance- 
ment and  not  of  a  loan.  It  is  true  that  a  note  standing  alone 
would  authorize  the  presumption  that  it  was  evidence  of  an 
indebtedness  from  the  maker  to  the  payee,  but  this  presump- 
tion may  be  rebutted.  An  advancement  of  money  or  other 
property  from  a  parent  to  a  child,  as  a  general  rule,  is  a 
question  of  intention,  and  this  intention  may  be  shown  by 
the  declarations  of  the  parent  on  the  subject,  made  at  or 
near  the  time  when  the  money  or  other  property  was  turned 
over  to  the  child.  There  is  evidence  in  the  record  to  sustain 
the  judgment  of  the  trial  court  on  this  issue.  It  is  not  the 
province  of  this  court  to  weigh  conflicting  evidence,  and, 
therefore,  we  cannot  disturb  the  judgment  of  the  court  be- 
low, on  the  ground  Aat  the  decision  is  not  sustained  by  the 
evidence. 

Complaint  is  made  of  the  ruling  of  the  trial  court,  exclud- 
ing from  evidence  exhibits  three,  four  and  five.  These  ex- 
hibits, according  to  the  statements  made  by  counsel  at 

10.  the  time  they  were  offered,  were  inventories  of  the 
property  of  Eliza  J.  Gray,  The  testimony  of  Ed  S. 
Jaqua  shows  that  these  exhibits  are  in  the  handwriting  of 
Eliza  J.  Gray,  but  there  is  no  proof  as  to  the  time  when,  or 
the  circumstances  imder  which,  these  schedules  or  memo- 
randa were  made.  An  examination  of  these  schedules  shows 
that  they  were  not  original  accounts  between  Eliza  J.  Gray 
and  her  son  Pierre,  in  which  entries  had  been  made  from 
time  to  time  as  the  various  transactions  occurred,  but  they 
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appear  to  be  memoranda,  made  by  Eliza  J.  Gray  at  some 
time  for  her  own  convenience  and  as  an  aid  to  her  memory. 
Writings  and  memoranda  so  made  are  self-serving  in  their 
nature,  and  have  never  been  considered  as  competent  evi- 
dence in  favor  of  the  person  making  them.  Barber's  Admr. 
v.  Bennett  (1886),  58  Vt.  476;  Harrison's  Executors  v. 
Cordle  (1853),  22  Ala.  457;  Treadway  v.  Trcadivay  (1879), 
5  Ml.  App.  478 ;  Johnson  v.  Zimmerynan  (1908) ,  42  Ind.  App. 
165;  Rouyer  v.  Miller  (1896),  16  Ind.  App.  519;  Elliott, 
Evidence  §§486,  487. 

Complaint  is  also  made  by  appellant  of  the  ruling  of  the 

trial  court  in  excluding  from  the  evidence  two  bank-books 

of  Eliza  J.  Gray,  trustee,  in  account  with  Fletcher's 

11.    Bank,  1895-1908.  The  statement  of  counsel,  at  the  time 

these  books  were  offered  in  evidence,  indicated  that 

they  were  ojffered  as  evidence  bearing  on  the  issue  tendered 

by  the  set-off.    As  the  finding  on  this  issue  was  in  favor  of 

appellant,  he  could  not  have  been  harmed  by  this  ruling. 

We  find  no  available  error  in  the  record.  Judgment  af- 
firmed. 


American  Car  and  Foundry  Company  v.  Smock. 

[No.  6,864.     Filed  May  13,  1910.     Rehearing  denied  November  20, 

1910.    Transfer  denied  June  30,  1911.] 

1.  CoMPBOMiSE. — Contracts  of, — Contradicting. — Oral  Evidence. — 
The  execution  of  a  receipt  In  settlement  of  a  negligence  case,  in 
fonn:  "I,  [plaintiff],  in  full  accord  and  satisfaction  of  such 
disputed  claim  do  hereby  acknowledge  the  receipt  of  the  sum  of 
$350  to  me  In  hand  paid  by  [defendant]  ♦  ♦  •  from  any  and  all 
actions,  causes  of  action,  claims  and  demands,  for,  upon,  or  by 
reason  of,  any  damage,  loss,  injury,  or  suffering  which  hereafter 
may  be  sustained  by  me  ♦  ♦  •  In  consequence  of  such  acci- 
dent and  Injury,"  does  not  preclude  the  plaintiff  from  proving 
by  oral  evidence  that  an  agreement  to  give  him  work  was  also 
a  partial  consideration  for  such  release,  the  consideration  stated 
being  a  recital,    pp.  360, 371. 

2.  Appeal. — Weighing  Evidence. — Verdict — Where  the  evidence 
as  to  the  facts  is  conflicting,  the  verdict  is  conclusive  on  appeal, 
p.  362. 
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—Aroidance. — Electiom. — When  ■  penon  bas  an  op~ 
a  contract,  bis  electloii  to  aroid  mnat  embrace  the 
uDd  be  caoDot  avoid  Ibe  objectiooable  {tarts  and 
atilnii  the  favorable  ones.    ii.3H2. 

1.  Ojsibacts. — RaUftcatioa. — DUiafflrmance. — A  person  cannot  rati- 
(i  II  cr.iiiract  and  alterwardn  disatOnn  It.     p.  3C2. 

."..  I'Ri.MiPAL  ASD  Agent.— Ko/i/fca/i&n.—.lHfhorilif.— Whether  the 
general  eupertnlcniient  of  a  mnnufacturiiic  company  aod  the 
.iK^-t't  of  a  llalillily  <ijinpany  were  authorized  to  settle  witb  an 
Injured  serviiiit  li.t  iKiyin^  him  a  I'ertain  sum  and  by  asreeMK 
^>  give  him  emiilnyineni  Ih  luiinaierial,  where  (be  mauuracturlng 
citiiliKiiy  Ik  pEeiidliig  the  payment  ot  aiich  aum  as  n  complete  dls- 
chnrge  of  tbc  lability,     p.  3*12. 

ti.  Election. — Inciiimiiihtit  Potilions. — Where  a  person  boa  a  right 
of  election  betweeu  Inconsistent  positions,  be  will  be  restricted 
to  that  Hrxt  clioHen.     p,  3G3. 

7.  CoMPBOMisE,— /v/fcHon. — DUcharge.—Estoppcl.— Where  a  de- 
fendant pleads  fn  discharge  of  a  liability  a  purported  complete 
release  whkb  Is  asserted  by  the  plaintiff  to  be  only  a  partial 
releiiHe.  the  defendant  Is-tbereliy  estopped  to  question  tbe  release 
as  It  was  actually  made.     Ttiibb.  J.,  dissents,     p.  3(<3. 

8,  Contracts.^  Dincharge. —  Action. —  An*icer, —  Reply. —  Corpora- 
(ton*. — In  an  ni'tlon  upon  n  contract  presumably  executed  by  a 
cor[)oratlon  In  dlsibarge  of  an  alleged  liability,  such  corporation 
may  answer  a  wast  of  autborlty  on  the  part  of  tbe  alleged  agent 
who  executed  tbe  contract,  and,  In  such  event,  the  plaiutlff,  If  be 
succeeils,  Is  retinlred  to  reply  the  facts  showing  sucb  agent'a 
authority,    p.  371. 

From  Hendricks  Circuit  Conrt;  James  L.  Clark,  Judge. 
Action  by  W.  Albert  Smoek  against  the  American  Car 
and  Foundry  Company.    From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

J.  W.  Hutchinson,  W.  A.  Ketcham,  B.  M.  Ketcham  and 
E.  S.  Landers,  for  appellant. 

Salem  D.  Clark  and  Brill  tfc  Harvey,  for  appellee. 
RoBY,  J. — Appellant  is  a  corporation  owning  and  oper- 
ating a  manufacturing  establishment  at  Indianapolis.    Ap- 
pellee was  employed  by  it  as  a  carpenter,  his  work  be- 
1.    ing  connected  with  the  building  of  cars.    His  hand 
was  injured  on  April  2,  1906,  while  in  appellant's 
service.    He  subsequently  made  a  claim  against  tbe  company 
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on  account  of  sucli  injury,  and  thereafter  executed  an  instru- 
ment in  terms  as  follows : 


<< 


Whereas,  on  or  about  April  2,  1906,  an  accident 
occurred  resulting  in  bodily  injury  to  W.  Albert  Smock, 
of  Indianapolis,  Indiana;  whereas-,  said  W.  Albert 
Smock  has  made  a  claim  on  the  American  Car  and 
Foundry  Company  for  money  compensation  for  such 
injury,  asserting  that  said  American  Car  and  Foundry 
Company  is  legally  liable  for  said  accident  and  injury, 
which  said  legal  liability  said  American  Car  and  Foun- 
dry Company  expressly  denies:  Now  therefore,  I,  said 
W.  Albert  Smock,  in  full  accord  and  satisfaction  of 
such  disputed  claim,  do  hereby  acknowledge  the  receipt 
of  the  sum  of  $350,  to  me  in  hand  paid  by  said  Ameri- 
can Car  and  Foundry  Company,  and  in  consideration 
thereof,  I,  said  W.  Albert  Smock,  do  hereby  remise,  re- 
lease and  forever  discharge  the  said  American  Car  and 
Foundry  Company,  its  successors  and  assigns,  from  any 
and  all  actions,  causes  of  action,  claims  and  demands, 
for,  upon,  or  by  reason  of  any  damage,  loss,  injury  or 
suffering  which  heretofore  has  been,  or  which  hereafter 
may  be,  sustained  by  me,  said  W.  Albert  Smock,  in  con- 
sequence of  such  accident  and  injury.  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal  this  5th 
day  of  July,  1906. 

W.  A.  Smock. 

Signed,  sealed  and  delivered  in  the  presence  of  L.  L. 
Asham,  attorney  for  W.  A.  Smock. 
Burr  J.  Scott." 

It  is  averred  in  the  complaint,  with  a  wealth  of  detail, 
that,  in  addition  to  the  payment  of  the  sum  specified  therein, 
appellant  agreed  to  take  appellee  into  its  employ  at  $15  a 
week  as  soon  as  he  was  able  to  work,  and  keep  him  in  its  em- 
ploy during  the  remainder  of  his  life.  The  action  is  to  re- 
cover for  the  breach  of  this  contract.  The  issue  upon  which 
the  case  was  tried  was  formed  by  a  general  denial.  There 
was  a  verdict  for  appellee  for  $5,000,  and  judgment  accord- 
ingly. 

Appellant's  position  is  that  the  consideration  stated  in  the 
instrument  heretofore  set  out  is  in  terms  contractual,  thereby 
precluding  proof  of  any  other  or  different  consideration. 
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The  holding  upon  this  propOBition  must  be  against  appellant. 
The  instruraent  contains  no  promise  or  engagement  on  its 
part  making  the  consideration  contractual.  Indianapolis 
I'lilon  B.  Co.  V.  Houlihan  (1901),  157  Ind.  494,  54  L.  R.  A. 
7.S7. 

Tlie  consideration  stated  is  by  way  o£  recital,  and  parol 
evidence  is  therefore  admissible  to  show  the  true  considera- 
tion, .itcwart  V.  Chicago,  etc.,  R.  Co.  (1895),  141  Ind.  55, 
5!);  rickeit  v.  Green  (1889),  120  Ind.  5S-i,  588;  Kentucky, 
etc..  Cement  Co.  v.  Cleveland  (1892),  4  Ind.  App.  171. 

The  facts  are  similar  to  those  involved  in  the  case  of 
Pennsylvania  Co.  v.  Dolan  (1893),  6  Ind.  App.  109,  51  Am. 
St.  289,  which  ease  supports  the  conclusion  here  reached. 
The  determination  of  this  question  is  practically  a  deter- 
mination of  the  appeal.  The  evidence  supports  the  finding, 
which  frees  with  tlie  general  verdict,  in  accordance  with  the 
averments  of  the  complaint,  that  appellee  released  his  claim 
against  appellant,  in  consideration  of  the  payment  of  $350 
and  employment  during  the  remainder  of  his  life; 

2.  and  however  much  controversy  there  may  have  been 
in  the  trial  court  as  to  such  fact,  it  is,  at  this  time,  to 

be  taken  as  an  estahlished  fact  in  the  case.     Appellant  has 

accepted  and  holds  the  release  so  procured.  *'A  man  who  has 

his  option  whether  ho  will  affirm  a  particular  act  or 

3.  contract,  must  elect  either  to  affirm  or  disaffirm  it 
altogether;  he  cannot  adopt  that  part  which  is  for 

hia  own  benefit  and  reject  the  rest.    One  cannot  blow  hot  and 
cold,"  Herman,  Kstoppel  §1039.     If  a  party  having 

4.  the  ri^ht  to  repudiate  or  affirm  a  transaction  affirm  it 
he  cannot  afterward  resort  to  his  right  of  repudia- 
tion.   That  appellant  cannot  adopt  the  contract  as  its  own, 

to  the  extent  that  tlie  terms  thereof  are  beneficial,  and 

5.  repudiate  the  obligation  to  pay  the  stipulated  consid- 
eration, is  "entirely  too  inconsistent  with  reason  to 

leave  much  room  for  dispute."  The  persons  who  acted  for 
appellant  ia  the  transaction,  were  the  general  superintend- 
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ent  of  its  Indianapolis  plant  and  the  agent  of  a  liability  in> 
surance  company.  It  is,  so  far  as  the  point  nnder  considera- 
tion is  concerned,  immaterial  whether  either  had  actual 
authority  to  do  so. 

A  party  cannot,  either  in  the  course  of  litigation  or  in 

dealings  in  pais,  occupy  inconsistent  positions;  and  where 

one   has   an   election    between    several    inconsistent 

6.  courses  of  action,  he  will  be  confined  to  that  which  he 
first  adopts.    Strosser  v.  City  of  Fort  Wayne  (1885), 

100  Ind.  443,  452;  Ney  v.  Swinney  (1871),  36  Ind.  454; 
Peters  v.  Bain  (1890),  133  U.  S.  670,  33  L.  Ed.  696,  10  Sup. 
Ct.  354;  Stuart  v.  Hayden  (1898),  169  U.  S.  1,  42  L.  Ed. 
639,  18  Sup.  C!t.  274;  Daniels  v.  Tearney  (1880),  102  U.  S. 
415,  26  L.  Ed.  187. 

When  appellee  brought  this  action,  appellant  was  called 

on  to  answer.    If  the  contract  by  which  the  release  had  been 

secured  was  not  its  contract,  that  was  the  time  to  re- 

7.  pudiate  it.    It  was  then  put  to  an  election.    Rohh  v. 
Voss  (1894),  155  U.  S.  3,  42,  39  L.  Ed.  52,  15  Sup. 

Ct.  4.  It  did  not  repudiate  the  contract,  but,  holding  the 
release  thereby  secured,  it  entered  into  a  litigation  to 
determine  what  consideration  appellee  was  by  its  terms 
to  have.  "What  that  consideration  was,  became  matter  of 
proof.  The  trial  court  has  settled  the  issue  according  to 
evidence,  and  appellant  must  conform  to  the  terms  of  the 
contract  as  it  was  made,  and  pay  to  the  appellee  the  consid- 
eration for  which  he  released  his  claim.  Bigelow,  Estoppel 
(5th  ed.)  717.  The  maxim,  **He  is  not  to  be  heard  who  al- 
leges things  contradictory  to  each  other,"  applies,  and  lack 
of  authority  by  appellant's  general  superintendent  cannot  be 
alleged  against  the  fact  that  it  holds  the  value  thereby  se- 
cured. 

The  question  is  not  one  of  ratification  by  a  principal,  but 
of  estoppel  by  election.  Strosser  v.  City  of  Fort  Wayne, 
supra. 

In  view  of  this  conclusion,  it  is  not  necessary  to  discuss 
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various  questioDS  that  have  been  mooted.     The  amount  of 
recovery  is  not  challenged.    The  judgment  is  affirmed. 
RaM),  P.  J.,  dissenta. 


Dissenting  Opinion. 

Kabb,  J. — I  am  unable  entirely  to  concur  in  the  views  ex- 
pressed in  the  foregoing  opinion  of  the  court.  Appellee's 
case  is  predicated  on  a  contract  or  promise,  alleged  to  havi* 
been  made  by  appellant  to  furnish  appellee  employment  in 
its  service.  Appellant  is  a  manufacturing  corporatioQ,  with 
its  principal  offices  in  the  city  of  St.  Louis,  and  owning  and 
operating  two  manufacturing  plants  in  this  State,  one  of 
them  located  in  the  city  of  Terre  Haute  and  the  other  lo- 
cated in  the  city  of  Indianapolis,  with  a  resident  manager 
of  its  business  in  this  State  residing  in  Terre  Haute.  Ap- 
pellee undertakes  to  sustain  his  complaint  by  proof  of  con- 
versations had  with  appellant's  general  foreman,  who  had 
charge  of  its  manufacturing  plant  in  Indianapolis,  where 
the  injury  occurred,  out  of  which  the  contract  is  alleged  to 
have  grown.  It  is  therefore  essential  to  appellee's  case 
that  it  appear  that  this  person,  with  whom  the  alleged  con- 
tract is  said  to  have  been  made,  was  duly  authorized  by  the 
company  to  transact  said  business.  There  is  no  conflict  in 
the  evidence  in  regard  to  the  position  in  appellant's  service 
(if  this  general  foreman,  or  to  the  nature  of  his  duty,  nor 
is  there  any  evidence  that  he  was  especially  authorized  by 
appellant  to  settle  appellee's  claim  for  damages  on  account 
of  his  injury,  or  to  settle  any  claims  against  the  company 
for  damages  of  any  character;  and  tlic  question  presented  is 
whether  the  power  and  authority  to  make  this  contract  can 
be  implied  from  the  fact«  and  circumstances  shown  to  exist. 

When  an  agency  is  created  by  a  written  instrument,  or 
the  facts  out  of  which  it  is  claimed  an  agency  arises  are 
imdisputed,  the  existence  of  the  agency  and  the  scope  of 
the  agent's  authority  are  questions  of  law  for  the  court. 
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Mechem,  Agency  §105;  2  Page,  Contracts  §963;  31  Cyc. 
1672,  and  cases  cited;  1  Am.  and  Eng.  Ency.  Law  (2d  ed.) 
967. 

Here,  the  evidence  shows  that  Baker,  the  man  with  whom 
appellee  claims  to  have  had  dealings,  had  supervision  of 
appellant's  manufacturing  plant  at  Indianapolis;  that  he 
had  authority  to  employ  and  discharge  servants;  that  the 
general  direction  of  the  work  carried  on  in  the  plant  was 
under  his  charge;  that  it  was  a  part  of  his  duty  to  super- 
intend the  making  of  improvements  in  the  plant,  the  sale  for 
cash  of  some  of  its  products,  and,  to  a  limited  extent,  the 
purchase  of  material  to  be  used  in  the  factory.  It  does  not 
appear  that  he  had  an3rthing  to  do  with  administering 
the  business  affairs  of  the  company,  nor  that  he  had  any 
authority  to  pay  its  debts,  even  where  they  were  liquidated 
and  uncontroverted,  nor  to  settle  unliquidated  but  admitted 
liabilities,  much  less  to  settle  and  pay  demands  for  which 
the  company  expressly  denied  liability.  The  authority  of 
Baker  was  clearly  not  coextensive  with  the  business  of  his 
master,  and  was  limited  to  those  matters  that  were  neces- 
sary and  proper  to  be  done  in  operating  appellant's  manu- 
facturing plant  in  the  usual  and  accustomed  way. 

The  authority  of  the  agent  must  find  its  source  in  the  in- 
tention of  the  principal,  either  express  or  implied.  Where 
one  is  given  supervision  of  a  manufacturing  plant,  with 
implied  authority  to  do  all  things  necessary  to  be  done  in 
the  usual  and  accustomed  way  and  manner  of  carrying  on 
and  operating  the  plant,  will  such  authority  carry  with  it 
the  authority  to  allow  claims  for  damages  for  personal  in- 
juries to  employes  engaged  in  the  work  in  such  plant,  and 
to  contract  for  the  settlement  of  such  claims?  The  allow- 
ance of  such,  claims  and  the  settlements  therefor  are  clearly 
not  necessary  to  carrying  on  the  work  of  the  plant.  While 
the  injury  grows  out  of  the  operation  of  the  plant,  the 
settlement  of  the  question  of  the  legal  liability  of  the  com- 
pany therefor  is  not  one  that  naturally  appertains  to  the 
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work  of  operating  the  plant,  bat  must,  of  necessity,  belong 
in  that  department  of  appellant's  business  that  has  to  do 
with  the  administration  of  its  affairs,  with  the  management 
of  its  finances,  with  the  payment  of  its  debts,  and  the  ad- 
justment of  disputed  liabilities. 

We  are  cited  by  appellee  to  the  eases  of  the  American 
Tel.,  etc.,  Co.  v.  Green  (1905),  164  Ind.  349,  and  American 
Quarries  Co.  v.  Lay  (1906),  37  Ind.  App.  386,  to  support 
the  proposition  that  the  jury  had  a  right  to  infer,  from  the 
relation  that  the  evidence  showed  existed  between  the  com- 
pany and  Baker,  that  Baker  was  authorized  to  make  the  con- 
tract sued  on. 

We  think  there  is  a  very  marked  distinction  between  the 
cases  cited  and  this  case.  In  the  case  of  the  American  Tel., 
etc.,  Co.  V.  Green,  supra,  appellee  was  in  appellant's  employ, 
stringing  wires  upon  poles,  and  while  engaged  in  this  work 
fell  from  one  of  the  poles  and  was  severely  injured.  One 
Tice  was  a  district  foreman  in  appellant's  service,  and 
had  immediate  charge  of  the  work  in  which  appellee  was  en- 
gaged at  the  time  of  his  injury,  Tice  procured  from  appel- 
lee a  written  release  of  all  claims  for  damages  against  the 
company,  as  follows: 

"Know  all  men  by  these  presents,  that  I,  John  H. 
Green,  of  Hobart,  Luke  county,  Indiana,  in  considera- 
tion of  the  sum  of  $1,  and  other  good  and  valuable  con- 
siderations, to  me  in  hand  paid  by  the  American  Tele- 
phone and  Telegraph  Company,  the  receipt  of  which  is 
hereby  aeknowletlgoil,  have  rcniiRpd,  released,  etc.,  and 
by  these  presents  do  for  myself,  my  heirs,  etc.,  remise 
and  relense  and  forever  disehnrge  said  American  Tele- 
phone and  Telegraph  Company  from  any  and  all  man- 
ner of  actions,  causes  of  action,  claims  and  demands 
whatsoever,  in  law  or  in  equity,  which  against  the  said 
American  Telephone  and  Telegraph  Company  I  ever 
had,  now  have,  or  which  I,  my  heirs,  executoft,  admin- 
istrators hereafter  can,  shall  or  may  have,  for  or  by 
reason  of  any  matter,  cause  or  thing  whatsoever,  and 
especially  for  and  by  reason  of  the  accident  which  hap- 
pened to  me  on  January  11,  1902,  when  I  fell  from  a 
pole,"  etc. 
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Said  written  release  was  delivered  to  said  district  foreman, 
and  was  sent  by  the  district  foreman  to  the  company 
and  retained  by  it.  The  complaint  charged  that  the  written 
release  was  procured  upon  the  consideration  that  appellant 
pay  to  appellee  his  wages,  doctor's  bill  and  expenses  until 
he  was  able  to  go  to  work  after  his  recovery  from  the  injury. 
It  was  shown  in  evidence  that  Tice  had  general  supervision 
and  oversight  of  the  employes  in  his  district ;  that  it  was  a 
part  of  his  duty,  under  special  instructions  from  the  com- 
pany, to  settle  damage  suits  resulting  from  injuries  to  em- 
ployes ;  and  that  after  the  contract  was  entered  into  it  was  in 
part  carried  out  by  the  company.  Upon  this  state  of  the 
evidence,  there  could  be  no  question  that  the  jury  was  fully 
warranted  in  finding  that  Tice  was  authorized  by  the  com- 
pany to  enter  into  said  contract,  and  that  by  virtue  thereof 
it  obtained  and  retained  appellee's  written  release.  But  that 
is  not  the  case  here. 

In  this  case  there  is  no  evidence  to  show  that  Baker  had 
anything  whatever  to  do  with  the  settlement  of  disputed 
claims  for  damages  for  personal  injuries.  He  had  nothing  to 
do,  so  far  as  the  evidence  was  brought  to  the  minds  of  the 
jury,  with  procuring  the  written  release.  The  written  re- 
lease was  procured  by  the  agent  of  the  insurance  company, 
and  was  sent  by  him  to  the  company.  It  contained  no  allu- 
sion whatever  to  any  negotiations  or  promises  made  by 
Baker,  and  did  not  indicate  to  the  company  that  Baker  had 
anything  to  do  with  it. 

In  the  case  of  the  American  Quarries  Co,  v.  Lay,  supra, 
the  written  release  executed  by  appellee  to  appellant  showed 
on  its  face  that  it  was  executed  upon  the  consideration  that 
appellant  sought  to  recover,  and  that  the  release  was  received 
and  accepted  with  this  recital  in  it,  and  was  retained  by  the 
company. .  It  was  witnessed  by  the  company's  superintend- 
ent, delivered  to  him,  and  his  authority  to  accept  the  release 
was  not  questioned.  There  was  no  room  in  that  ease  to  hold 
that  the  contract  was  not  the  contract  of  the  company,  and 
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that  the  BnperiuteadeDt  of  the  company,  who  acted  for  the 
company  in  procuring  its  execntioo,  was  not  aathorized  to  do 
the  thing  he  did,  the  benefit  of  which  the  company  accepted 
and  retained. 

It  is  insisted  by  appellee  that  appellant  baa  ratified  the 
contract  by  accepting  the  benefits  thereof,  and  by  retaining 
them  in  its  possession.  There  is  no  e\'idence  that  tends 
to  show  that  the  company,  or  the  managing  officers  thereof, 
ever  at  any  time  prior  to  the  bringing  of  the  suit,  had  any 
knowledge  whatever  of  the  promise  alleged  in  the  complaint 
to  have  been  made  by  its  superintendent  Baker  to  appellee. 
There  is  nothiDg  shown  in  the  evidence  to  put  it  on  inquiry ; 
nothing  that  would  justify  an  inference  of  any  knowledge 
on  this  subject. 

It  is  not  pretended  that  appellant  held  out  to  the  public 
that  said  superintendent  had  power  or  authority  to  settle 
claims  of  any  character  against  said  company;  and  while  - 
appellee  insista  that  the  jury  might  have  found,  from  the 
circumstances  that  Baker  testified  that  he  made  reports 
to  the  head  office  of  his  doings,  that  the  company  was 
informed  of  the  contract  Baker  had  made  with  appellee, 
there  is  no  evidence  that  Baker  reported  such  transaction. 
He  expressly  denies  that  he  made  such  contract.  It  is  not 
reasonable  to  presume  that  he  made  a  report  of  any  such 
character,  and  appellee  knew  that  the  release  that  he  exe- 
cuted would  be  furnished  the  company,  not  through  the 
hands  of  Baker,  but  through  the  hands  of  Scott,  the  insurance 
agent.  He  knew  that  the  company  held  a  policy  of  in- 
surance that  indemnified  it  against  liability  to  him  on  ac- 
count of  his  injury,  and  it  was  reasonable  to  suppose  that  the 
company,  from  the  character  of  the  instrument  that  appel- 
lee signed,  would  suppose  that  the  consideration  therein 
expressed  was  the  full  conuderation  for  executing  the 
release. 

I  cannot  agree  that  appellee,  by  bringing  this  action  and 
averring  in  his  eomplaint  that  the  consideration  upon  which 
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his  written  release  was  given  to  appellant,  was  the  payment 
to  him  of  $350,  and  appellant's  promise  to  employ  him  during 
his  life  at  wages  of  $15  a  week,  imposed  on  appellant  a  duty 
to  elect  whether  it  would  retain  the  release  in  question  and 
pay  the  consideration  on  which  appellee  avers  it  was  exe- 
cuted, or  offer  to  surrender  the  release  upon  the  repayment 
of  $350,  when  the  contract  actually  made  between  appellee 
and  appellant  provided  simply  for  the  payment  by  appellant 
to  appellee  of  $350,  and  which  had  been  fully  performed  by 
appellant. 

Appellee's  action  is  not  brought  to  recover  on  the  injury, 
nor  is  it  a  suit  in  equity  to  set  aside  the  release,  on  the 
ground  of  fraud  or  mistake.  It  is  simply  an  action  at  law, 
based  on  the  breach  of  an  express  contract  alleged  to  have 
been  made  by  appellant  to  furnish  appellee  with  employ- 
ment. Appellant  is  not  asserting  any  right  whatever  under 
the  release.  It  simply  denies  that  it  made  the  promise  ap- 
pellee sues  on,  and  this  is  the  sole  issue.  The  proposition  that 
Vx  person  who  has  entered  into  a  contract  with  another  and 
fully  performed  all  of  its  terms,  can  be  put  to  an  election  of 
rights  by  the  claim  of  the  other  party  to  the  contract  that 
he  was  induced  to  enter  into  it  by  some  promise  made  by 
some  one  else,  of  which  the  contracting  party  on  the  other 
side  had  at  the  time  no  knowledge,  and  which  the  party 
making  it  had  no  authority  from  him  to  make,  is,  in  my 
view,  radically  and  fundamentally  wrong,  and  no  authority 
can  be  found  that  tends  to  sustain  such  proposition. 

The  cases  cited  in  the  opinion  of  the  court,  as  sustaining 
this  contention,  are,  to  my  mind,  far  away  from  the  question. 
In  the  case  of  Robb  v.  Voss  (1894),  155  U.  S.  3,  42,  15  Sup. 
Ct.  4,  39  L.  Ed.  52,  referred  to  as  being  in  point  upon  this 
question  to  sustain  the  views  of  the  court,  a  suit  in  equity 
had  been  instituted,  making  parties  thereto,  among  others, 
the  grantees  named  in  a  certain  deed  for  premises  therein  de- 
scribed, and  among  other  relief  asked  was  that  such  deed 
be  declared  a  mortgage,  the  amount  due  thereon  fixed,  and 
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the  rights  of  the  partiei  ascertained.  Certain  attorneys  ap- 
peared to  that  suit  for  the  grantees  named  in  the  deed,  and 
consented  to  a  decree  in  the  ease  declaring  the  deed  a  mort- 
gage, fixing  the  amount  of  the  lieu,  directing  the  sale  of 
the  premises,  and  the  distribution  of  the  proceeds.  Under 
the  decree  the  premises  were  sold,  and,  from  the  proceeds 
arising  from  the  sale,  the  amount  fixed  as  the  grantee's  lien 
on  the  premises  was  paid  to  the  attorneys  appearing  for 
them  in  the  suit.  The  funds  thus  paid  into  the  attorneys' 
hands  were  hy  them  embezzled.  Afterwards  the  grantees 
in  said  deed  brought  an  action  against  the  attorneys  to  re- 
cover the  money  so  embezzled,  recognizing  their  authority 
to  appear  in  the  case  and  1o  receive  the  money.  This  case, 
without  proceeding  to  judgment,  was  dismissed,  and  after- 
wards the  grantees  instituted  an  action  against  the  pur- 
chaser at  sale  to  recover  the  money  paid  by  them  to  said 
attorneys.  Said  action  was  based  on  the  theory  and  the 
alleged  fact  that  the  attorneys  so  appearing  in  the  suit  in 
equity  for  said  grantees  did  so  without  authority.  It  waa 
held  that  said  grantees,  having  instituted  the  action  against 
the  attorneys  to  recover  the  moneys  received  by  them  as  aueh 
attorneys,  were  thereby  precluded  from  afterward  taking 
the  inconsistent  position  that  such  attorneys  had  no  au- 
thority to  appear  in  the  case  in  question  for  them,  but  that 
is  very  far  away  from  the  question  here. 

In  this  case,  appellant  mnde  a  contract  with  appellee  by 
which,  in  consideration  of  $350,  appellee  released  appellant 
from  a  certain  liability,  and  so  far  as  appellant  knows,  $350 
is  the  sole  inducement  for  appellee's  entering  into  said  con- 
tract. Can  it  be  possible  that  a  secret  promise  made  by 
some  unauthorized  person,  not  brought  to  the  knowledge 
of  appellant  when  the  contract  between  appellee  and  appel- 
lant is  made,  can  aifect  the  rights  and  liabilities  of  either 
party  tinder  the  contract,  made  between  themselves  t  I 
think  not. 

Evidence  was  submitted  and  instructions  were  given  by  the 
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court  to  the  jury,  over  appellant's  objection,  upon  the  theory 
that,  from  the  facts  disclosed  by  the  evidence,  the  jury  might 
infer  that  Baker  was  authorized  by  appellant  to  concede  a 
legal  liability  to  appellee  for  the  injury  received  by  him, 
and  to  contract  with  appellee  for  its  settlement.  Such  in- 
ference was  not  justified  by  the  facts  and  circumstances 
disclosed  by  the  evidence,  and  the  jury  should  have  been 
so  instructed. 

On  Petition  for  Rehearing. 

Rosy,  J. — ^Appellant's  counsel  have  reargued  with  force 
and  ability  their  proposition  that  the  consideration 

1.  expressed  in  the  release  was  thereby  made  contract- 
ual. This  is  in  fact  the  pivotal  proposition  involved, 
and  the  conclusion  announced  on  this  point  was  and  is 
unanimous. 

Appellee  was  in  the  employ  of  appellant  company.  He 
was  injured  while  in  such  service,  and  liability  or  no  lia- 
bility for  damages  on  account  thereof  was  a  matter  between 
them. 

The  complaint  counts  upon  a  parol  promise  averred  to 
have  been  made  in  consideration  of  a  written  release  of  lia- 
bility. 

Appellant  denied  the  claim  so  made.  The  issue  was  one 
of  fact. 

It  being  first  averred  and  then  established  that  appellee 
had  surrendered  his  claim  upon  the  consideration  named, 
and  it  appearing  that  appellant  had  not  only  accepted  the  re- 
lease so  procured,  but  had  asserted  it  at  the  trial,  the  doc- 
trine, that  *'he  who  derives  the  advantage  ought  to  sustain 
the  burden,"  is  directly  applicable.  This  is  not  a  new 
doctrine ;  it  is  rather  a  principle  than  a  doctrine. 

A  contract  for  the  sale  of  land  made  by  one  who  had  no 
authority  to  act  for  the  owner,  who  had  taken  and 

8.  assigned  notes  therein  provided  for,  was  held  to  bind 
the   owner.      In   the   case   of   Moore   v.    Pendleton 
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(IB'il  '.  16  lad.  481,  Worden,  J.,  in  his  opinion  upon  guch 
facts,  adopted  the  statement  of  a  standard  text-writer  (1 
Parsons,  Contracts  p.  46),  which  is  as  follows:  "Generally, 
if  the  principal  receive  and  hold  the  proceeds,  or  beneficial 
resulta,  of  the  contract,  he  will  be  estopped  from  denying 
an  original  authority,  or  a  ratification,"  See,  also,  Adams 
Express  Co.  v.  Camakan  (1902),  29  Ind.  App.  606,  94  Am. 
St.  279. 

Appellant  might  have  set  up  by  special  plea  that  the  con- 
tract sued  on  was  made  by  persons  who  were  not  aathorized 
to  act  for  it  in  that  behalf.  Had  it  done  ao,  a  reply  of  the 
facts  relied  upon  to  overcome  such  lack  of  authority  would 
have  been  proper.  It  did  not  plead  such  defense,  but  came 
into  court  holding  and  claiming  under  the  contract,  and 
thereby  obviated  the  need  of  any  further  pleading  by  ap- 
pellee. 

The  petition  for  rehearing  is  overruled. 


McKnight  v.  Kingsley  et  al. 


1.  Tbusts.  —  Erprciin.— Creation  of,  bi/  Parol— Executed.— The 
rule  that  an  exprivs  trust  In  land  cannot  be  created  b;  parol  lios 
no  application  whpre  the  alleged  express  trust  boa  already  been 
executed,    p.  376. 

2.  Fb,\itdui,ent  CoNVEVANCEa. — Contideration.— Marriage.— Credit- 
ors.— Ansiivra.^I'arliiil. — In  a  suit  h.v  ii  cTL-dltor  to  set  aside  aa 
tillegeil  fniudulent  couveyuiicf  innde  by  di>rciidont  Imsband  to  bis 
wife,  an  answer  in  hnr  of  the  cause  of  action  that  the  tee  of 
snch  land  was  conveyed  to  the  wife,  subject  to  a  life  estate  in 
tbe  husband,  in  cimsldcratlon  of  marriage  and  that  snch  marriage 
had  been  accordingly  consummated.  Is  bad,  because,  at  the  time 
of  such  conveyain'o  the  husband  owned  a  life  estate  in  such  land, 
Bucb  interest  being  cubject  to  tbe  demands  of  creditors,    p.  376. 

3.  FRAtmuLKNT  CanvEYAftcrs.— Intent.— FguUable  Rights. — Soffare 
of  Creditor'g  Cliim.—Evldenee. — Evidence  that  tbe  defendant 
wife  before  morrlaKC  entered  Into  a  contract  with  tbe  defendant 
husband  whereby  she  sbould  receive  hie  property  to  considera- 
tion of  her  marriage  to  bim  and  of  caring  for  him  during  IiIb 
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sickness,  such  wife  having  no  knowledge  of  any  claims  against 
him,  sustains  a  judgment  for  her  in  a  suit  to  set  aside  the  con- 
veyance so  made  to  her,  though  at  the  time  the  conveyance  was 
actually  made  she  knew  of  the  plaintiff's  claim,  and  though  she 
testified  that  the  conveyance  was  made  to  prevent  the  plaintiff 
from  obtaining  the  property,     p.  376. 

4.  Witnesses. — Competency. — Default  Judgment, — Eushand  and 
Wife. — Fraudulent  Conveyances. — In  a  suit  to  set  aside  an  al- 
leged fraudulent  conveyance  made  by  a  husband  to  his  wife, 
such  husband  and  the  trustee  through  whom  the  transfer  was 
made  are  competent  witnesses  in  behalf  of  such  wife,  though  a 
default  Judgment  was  taken  against  such  husband,    p.  378. 

5.  Appeal. — Defective  Answer. — Harmless  Error. — ^The  overruling 
of  a  demurrer  to  a  defective  paragraph  of  answer  does  not  con- 
stitute harmful  error,  where  the  special  findings  show  that  the 
case  was  correctly  decided  on  the  merits,    p.  378. 

Prom  Harrison  Circuit  Court;  C.  W.  Cook,  Judge. 

Suit  by  Ada  McEnight  against  Alexander  Eingsley  and 
others.  From  a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

2/.  A.  Douglass  and  H.  H.  Richard,  for  appellant. 
WiUiayn  Ridley,  for  appellees. 

CoMSTOCK,  C.  J. — ^Appellant  brought  this  action  against 
appellees  to  set  aside  a  fraudulent  conveyance  of  real  estate 
from  appellee  Alexander  Kinsley  to  his  wife,  Mary  C.  Eings- 
ley, andap:ainst  appellee  Clara  Melton  to  set  aside  a  fraudu- 
lent mortgage  to  her,  and  against  appellee  Corydon  National 
Bank  to  declare  the  priority  of  a  judgment  against  Alexander 
Kingsley ,  obtained  by  appellant  for  breach  of  a  marriage  con- 
tract. 

Appellee  Mary  C.  Kingsley  answered  in  two  paragraphs, 
the  first,  a  general  denial.    The  second,  in  substance,  alleged 

that  on  the  —  day  of ,  1905,  her  codef  endant  was  the 

equitable  owner  of  the  real  estate  described  in  plaintiff's 
complaint,  and  that  John  Eaga  held  the  legal  title  thereto ; 
that  on  said  date  defendant  Mary  C.  Eingsley  and  her  co- 
defendant,  Alexander  Eingsley,  were  both  unmarried,  and 
her  said  codefendant  had  been  for  a  long  time,  and  was 
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then,  sick  and  disabled,  and  wanted  said  defendant,  who 
was  formerly  his  wife,  but  was  divorced  from  him,  to  nurse 
and  wait  on  him  in  his  sick  and  enfeebled  condition,  and 
agreed  with  said  defendant  that  if  she  would  many  him 
he  would  have  said  John  Kaga  to  convey  said  real  estate  to 
him  (Alexander  Kingsley)  during  his  life,  and  at  his  death 
to  said  defendant ;  that,  in  consideration  of  the  agreement  of 
her  codefendant  to  have  said  real  estate  conveyed  to  her 
during  his  life,  and  at  his  death  to  her  in  fee  simple,  she  and 
her  said  codefendant,  Alexander  Kingsley,  were  on  the  — 

day  of ,  1905,  duly  married ;  that  afterwards,  on  March 

14,  1905,  in  compliance  with  his  said  agreement,  defendant 
Alexander  Kingsley  caused  said  John  Kaga  and  Mary  J. 
Kaga,  his  wife,  to  convey  by  their  deed  of  that  date,  to 
Alexander  Kingsley,  during  his  natural  life,  and  at  his 
death  to  said  defendant,  the  real  estate  described  in  the 
complaint,  which  said  deed  was  duly  recorded  on  March 
23,  1906;  that  during  her  former  marriage  with  said  Alex- 
ander Kingsley  she  let  him  have  $150  of  her  separate  funds, 
to  be  applied  in  part  payment  for  said  real  estate  described 
in  plaintiff's  complaint;  that  during  said  defendant's  sick- 
ness he  had  incurred  an  indebtedness  on  account  thereof  of 
about  $150,  and  had  no  means  or  property  with  which  to 
pay  said  indebtedness  except  his  said  life  estate  in  said  real 
estate;  that  he  agreed  with  defendant  Mary  C.  Kingsley, 
that  if  she  would  join  him  in  the  conveyance  of  said  real 
estate  to  a  trustee  who  would  convey  it  to  him,  and  then 
join  in  a  mortgage  on  said  real  estate  to  secure  a  loan  of 
$150,  to  pay  his  said  indebtedness,  he  would,  after  said  loan 
had  been  procured,  reconvey  to  her,  this  defendant,  the 
whole  of  said  real  estate  in  fee  simple;  that  afterwards,  in 
consideration  of  the  agreement  of  her  said  codefendant  to 
reconvey  said  real  estate  to  her  in  fee  simple  this  defendant, 

on  the  —  day  of ,  1905,  joined  her  said  husband  in  a 

conveyance  of  said  real  estate  to  Clara  Melton,  who  was 
selected,  by  agreement,  to  act  as  trustee  to  reconvey  said  real 


^  1 

k     1 


V- 


MAY  TERM,  1911.  375 

McKnight  c,  Kiugsley— 48  Ind.  App.  372. 

estate  to  said  Kingsleys,  and  thereupon,  in  pursuance  of 
said  agreement,  on  the  same  date  said  Clara  Melton  by  her 
deed  conveyed  said  real  estate  to  defendant  Alexander 
Kingsley ;  that  said  defendant  procured  a  loan  of  $150  from 
defendant  Corydon  National  Bank,  and  to  secure  said  loan 
he  and  defendant  Mary  C.  Kingsley  executed  a  mortgage  on 
said  real  estate,  which  is  the  same  mortgage  mentioned  in 
plaintiff's  complaint,  and  said  loan  was  procured  for  the 
purpose  of,  and  the  amount  thereof  was  used  in,  paying  the 
indebtedness  incurred  by  defendant  Alexander  Kingsley 
during  his  said  sickness;  that  afterwards,  on  August  — , 
1905,  in  compliance  with  the  agreement  made  with  defend- 
ant Mary  C.  Kingsley,  said  defendant  Alexander  Kingsley 
reconveyed  said  real  estate  to  this  defendant  in  fee  simple, 
subject  to  said  mortgage  to  defendant  Corydon  National 
Bank;  that  since  the  date  of  her  marriage  to  defendant 
Alexander  Kingsley  she  has  lived  with  him,  nursed  him  and 
waited  on  him  until  he  recovered  from  his  sickness,  and  is 
still  his  wife,  living  with  him  and  caring  for  him;  that  at 
the  time  she  married  defendant  Alexander  Kingsley,  and 
also  at  the  time  of  the  conveyance  of  said  real  estate  by  her 
and  her  said  husband  to  said  Clara  Melton,  trustee  under 
said  agreement  theretofore  made  by  them,  said  defendant 
says  she  had  no  knowledge  of  plaintiff's  cause  of  action 
against  her  said  husband,  on  which  judgment  was  rendered 
against  him  as  alleged  in  the  complaint. 

A  demurrer  for  want  of  facts  to  this  paragraph  of  answer 
was  overruled,  and  a  reply  in  gfencral  denial  filed  thereto. 
Upon  the  issues  thus  formed  the  cause  was  tried,  and,  upon 
proper  request,  the  court  made  a  special  finding  of  facts, 
stated  conclusions  of  law  thereon,  and  rendered  judgment 
in  favor  of  appellee  Mary  C.  Kingsley,  and  against  appel- 
lant for  costs. 

The  assignments  are  that  the  court  erred  in  overruling  the 
demurrer  to  said  second  paragraph  of  answer,  and  the 
#iotion  for  a  new  trial 
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In  support  of  the  demurrer  it  is  claimed  that  the  agree- 
ment seeks  to  show  an  express  trust;  and  that  it  is 

1.  bad,  because  an  express  trust  cannot  be  created  by 
parol.     The  agreement  was  executed^  and  the  rule 

does  not  apply. 

Said  second  paragraph  of  answer  was  pleaded  in  bar. 

It  alleges  that  appellee  Mary  C.  Kingsley  married  appellee 

Alexander  Kingrsley  in  consideration  of  his  promise  to 

2.  convey  to  her  in  fee  the  land  in  controversy,  subject 
to  his  life  estate.    This  agreement,  it  is  alleged,  was 

carried  out,  and  she  received  the  consideration  con- 
tracted for.  On  August  18,  1905,  when  the  last  conveyance 
was  made,  Alexander  Kingsley  was  the  o\\Tier  of  a  life  es- 
tate in  the  land,  subject  to  sale  to  satisfy  the  demands  of 
his  creditors.  Appellant  was  a  creditor.  Bishop  v.  Red- 
mond (1882),  83  Ind.  157.  As  to  creditors,  said  Kingsley 
could  not  devest  himself  of  this  title  in  favor  of  his  wife, 
for  the  consideration  stated.  Said  paragraph,  therefore,  was 
only  a  partial  answer  to  the  complaint,  and  was  not  suffi- 
cient. 

It  is  argued  that  special  findings  fifteen,  seventeen 

3.  and  eighteen  are  not  sustained  by  sufficient  evidence 
and  are  contrary  to  law. 

Said  fifteenth  finding  is,  in  effect,  that  a  week  prior  to 
his  marriage,  Kingsley  promised  defendant  Mary  C.  Kings- 
ley  that  if  she  would  marry  him  he  would  give  her  every- 
thing he  had.  The  debts  were  a  charge  on  the  land,  and  he 
was  to  give  her  a  deed  to  said  real  estate.  This  was  agreed  to 
by  her.  This  finding  is  established  without  conflict  of  the 
evidence. 

The  seventeenth  finding  is,  ''that  said  deed  of  conveyance 
mentioned  in  plaintiff's  complaint  was  given  and  received 
by  defendant  Mary  C.  Kingsley  without  any  knowledge  on 
her  part,  that  it  would  hinder,  delay  and  defraud  plaintiff 
from  the  collection  of  her  claim  for  damages  aforesaid,  and 
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without  any  intent  to  hinder,  delay  and  defraud  plaintiff 
from  the  collection  of  her  said  debt  and  claim  for  damages.'* 

The  eighteenth  finding  is  that  the  conveyance  from  Kings- 
ley  to  his  wife  was  not  made  with  a  fraudulent  intent ;  that 
in  May,  1905,  Kingsley  and  his  wife  executed  a  mortgage 
on  said  land  to  the  Corydon  National  Bank  to  secure  $150  bor- 
rowed by  Alexander  Kingsley;  that  the  mortgage  was  duly 
recorded  in  the  proper  records,  and  was  not  made  to  cheat, 
delay  or  defraud  plaintiff  from  collecting  her  said  claim; 
that  Mary  C.  Kingsley,  on  April  18,  1905,  without  any 
fraudulent  intent  on  her  part,  and  without  knowledge  of 
such  intent  on  the  part  of  her  husband,  received  said  deed 
for  said  land,  and  that  said  money,  or  a  part  thereof,  was 
used  to  pay  physicians'  bills,  and  for  medicine,  drugs,  etc. 

It  is  insisted  that,  inasmuch  as  appellee  Mary  C.  Kingsley 
testified  that  she  took  the  deed  with  the  intention  that  ap- 
pellant McKnight  should  not  get  any  of  the  property,  and 
that  at  the  time  she  received  the  last  deed  she  knew  that  ap- 
pellant had  brought  suit  against  said  appellee's  husband 
for  damages  for  breach  of  promise  of  a  marriage  contract, 
sa!&  findings  were  contrary  to  the  evidence. 

The  evidence  clearly  shows  that  the  land  was  conveyed  in 
pursuance  of  a  contract  made  before  marriage  and  for 
a  valuable  consideration.  This  agreement  was  made  and 
executed  prior  to  any  knowledge  upon  the  part  of  appellee 
Mary  C.  Kingsley  of  any  claim  that  appellant  had  against 
Alexander  Kingsley.  Said  appellee  learned  of  the  claim  a 
few  days  before  the  last  conveyance.  Had  the  deed  been 
executed  when  the  contract  was  made,  there  would  have 
been  no  suggestion  of  fraud.  From  the  time  the  marriage 
was  consummated  under  the  agreement  Mary  C.  Kingsley 
became  the  equitable  owner  of  said  real  estate.  The  fact 
that  she  intended,  when  she  took  the  conveyance,  that  ap- 
pellant was  to  have  no  part  of  the  property,  did  not,  although 
she  knew  of  the  pending  suit,  make  her  act  fraudulent ;  for, 
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unrler  the  evidence,  the  fact  that  she  intended  to  prevent 
appellant  from  getting  any  part  of  the  real  estate  would  bt 
immaterial.  She  was  only  securing  what  belonged  to  her 
Both  she  and  her  husband  testified  that  the  conveyance  wai 
made  to  cany  out  the  antenuptial  contract.  In  her  testi 
mony  she  claimed  that  it  was  her  property,  because  of  th( 
agreement,  and  she  believed  that  appellant  bad  no  interest 
in  it.  Doubtless  it  was  in  this  sense  that  the  court  inter 
preted  her  testimony. 

Another  reason  set  out  in  the  motion  for  a  new  trial  U 

that  the  court  admitted  in  evidence  the  testimony  of  de 

tendant  Alexander  Kingsley  on  behalf  of  defendanti 

4.  after  said  Kingsley  had  suffered  a  default  to  be  taken 
Such  action  did  not  disqualify  him  as  a  witness,  ami 

conld  not  deprive  either  party  to  the  suit  of  the  beueiit  ol 
his  testimony.  The  court  also  permitted  Clara  Melton  tc 
testify,  in  effect,  that  she  conveyed  said  real  estate  as  trustee 
All  the  evidence  showed  that  this  was  the  capacity  in  whiel: 
she  acted.    In  this  ruling  there  was  no  error. 

While  the  court  erred  in  overruling  the  demurrer  to  saic 

paragraph  of  answer,  it  appears  from  the  special  findiftg,- 

that  the  judgment  was  rendered  on  the  last  deed  oj 

5.  conveyance,  and  that  said  deed  was  made,  Jn  pursu- 
ance of  an  antenuptial  contract,  for  a  valuable  consid' 

cration.    The  ruling  was  therefore  harmless. 

There  are  inconsistencies  in  the  testimony,  but  without 
weighing  the  evidence  this  court  cannot  hold  that  the  factf 
were  not  correctly  found. 

Judgment  affirmed. 
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Devin  V.  McCoy,  Trustee. 

[No.  7J43.     Filed  February  21,  1911.    Rehearing  denied  May  9. 

1911.    Transfer  denied  June  30,  1911.] 

1.  Wills. — Construction. — Purpose. — The  object  of  construing  a 
will  is  to  determine  the  testator's  Intention,    p.  381. 

2.  Wills. — Trusts, — Termination. — A  trust  created  by  a  will  be- 
queathing and  devising  to  testator's  two  grandchildren  the  share 
that  their  deceased  father  would  have  received,  "subject  to  the 
conditions  hereinafter  named,'*  and  providing  for  a  trustee  to 
take  and  to  hold  such  property  for  such  children  "until  the  con- 
tingencies named  in  the  next  succeeding  clause  of  the  will,  in  the 
meantime  using  of  the  profits  thereof  enough  only  for  their  edu- 
cation and  economical  support,"  and  providing  that  "if  [plain- 
tilf]  dies  before  he  has  children  born  unto  him,  his  share  of 
[testator's]  estate  shall  go  to  his  sister,  ♦  ♦  ♦  if  she  sur- 
vives him,"  is  not  a  spendthrift  trust,  and  terminates  upon  the 
birth  of  a  child  to  the  plaintiff,    pp.  381, 382. 

3.  Wills.  —  "Contingencies.'*  —  Meaning  of.  —  The  word  "contin- 
gencies," as  used  in  a  w^ill  providing  that  the  trustee  shall  hold 
certain  property  "until  the  contingencies  named,"  imports  some 
future  event  that  may  or  may  not  occur,    p.  3S2. 

4.  Appeal. — Mandate. — Death. — Where  appellant  died  before  his 
appeal  was  decided,  the  judgment  will  be  made  as  of  the  date 
of  submission,    p.  3S3. 

From  Cihson  Circuit  Court;  Herdis  Clements,  Judge. 

Suit  by  Elmer  6.  Devin  against  John  R.  McCoy,  as  trus- 
tee of  Elmer  G.  Devin  and  others.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Reversed. 

M.  M.  Bachelder,  W.  W.  Medcalf  and  Johji  TI.  Miller,  for 
appellant. 

John  R.  McCoy,  O.  M.  Welbom  and  J.  E.  McCulloiigh, 
for  appellee. 

Lairy,  J. — ^This  suit  was  brought  by  appellant  against 
appellee,  for  the  purpose  of  obtaining  an  accounting  by  John 
R.  McCoy,  trustee  under  the  will  of  Nancy  Devin,  deceased, 
and  praying  that  said  trustee  be  ordefed  to  turn  over  to 
appellant  the  property  in  his  hands,  upon  the  theory  that 
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the  trust  created  by  the  terms  of  said  will  bad  terminated 
before  the  cammencement  of  the  suit. 

Items  five,  six  and  seven  of  the  will  of  Nancy  Devin  create 
the  trust  here  under  consideration.  It  is  necessary  to  the 
decision  of  this  case  that  a  construction  be  placed  on  this 
part  of  the  will,  and  therefore  we  set  out  these  items  in  full. 

"Item  5.  All  the  residue  of  my  estate  and  personal 
property  shall  be  divided  equally  among  my  children, 
Susan  E.  Ragland  and  Sullie  Devin,  and  my  two  ^and- 
cbildren,  Nellie  R.  Devin  and  Elmer  (J.  Devin,  to  receive 
the  same  share  that  would  have  descended  to  James  A, 
Devin  {now  deceased),  who  was  their  father,  and  to 
take  and  receive  under  this  will  subject  to  the  conditions 
hereinafter  named. 

Item  6.  I  hereby  nominate  and  appoint  Henry  L. 
"Wallace  as  trustee  for  Nellie  and  Elmer,  and  for  each 
of  them,  who  shall  take  and  hold  and  manage  such  of 
my  estate  as  is  given  to  said  grandchildren,  until  the 
contingencies  named  in  the  next  succeeding  clause  of 
the  will,  in  the  meantime  using  of  the  profits  thereof 
enough  only  for  their  education  and  economical  support, 
having  view  of  the  probable  value  of  their  inheritance. 

Item  7.  If  Nellie  R.  Devin  dies  before  she  has  chil- 
dren bom  unto  her,  her  share  of  my  estate  shall  go  to 
her  brother,  Elmer,  if  he  survives  her.  If  Elmer  dies 
before  he  has  children  bom  unto  him,  his  share  of  my 
estate  shall  go  to  his  sister,  Nellie,  if  she  survives  him, 
but  if  tiiey  both  die  without  having  children  bom  to 
them,  their  shares  shall  be  distributed  to  the  other  bene- 
ficiaries of  item  five  of  this  will." 

The  complaint  sets  out  the  will,  and  alleges  that  it  was 
duly  probated  after  the  death  of  the  testator;  that  Henry 
L.  Wallace,  who  was  named  as  trustee  therein,  died,  and 
that  John  R.  JlcCoy  was,  by  the  Gibson  Circuit  Court,  ap- 
pointed his  successor;  that  appellant  was  lawfully  married 
on  October  9,  1909,  and  that  a  child  was  bom  to  him,  by 
virtue  of  said  marriage,  which  was  still  living  at  the  time 
the  suit  was  commenced. 

A  demurrer  for  want  of  facts  sufficient  to  state  a  cause 
of  action  was  sustained  by  the  trial  court,  and  this  is  the 
only  error  relied  on  for  reversal. 
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It  is  contended  by  the  attorneys  for  appellee  that  the  rul- 
ing of  the  lower  court  is  correct,  for  the  reason  that  the  com- 
plaint shows  that  the  trust  created  by  the  will  of  Nancy 
Devin  had  not  terminated  when  this  suit  was  commenced. 
They  take  the  position  that  the  trust  created  by  said  will 
was  a  spendthrift  trust,  that  it  was  intended  to  continue 
during  the  life  of  Elmer  Devin,  and  that  it  cannot,  by  the 
terms  of  the  will  creating  it,  terminate  before  his  death. 
Appellant  contends  that  the  trust  was  terminated,  so  far 
as  Elmer  Devin  was  concerned,  before  the  action  was  com- 
menced, by  the  marriage  of  Elmer  Devin  and  the  birth  of 
a  child  as  shown  by  the  complaint. 

When  did  the  testatrix  intend  that  the  trust  created  by 

her  will  should  terminate?    This  is  the  decisive  question  in 

this  case.    In  construing  a  will,  effect  should  be  given 

1.  to  the  intention  and  purpose  of  the  testator,  if  this 
can  be  gathered  from  the  terms  of  the  will.    Was  it 

the  purpose  of  the  testatrix  in  creating  said  trust  to  pro- 
vide for  the  maintenance  of  appellant  during  his  life, 

2.  and  at  the  same  time  to  secure  it  against  his  improvi- 
dence and  incapacity,  and  preserve  the  property  un- 
impaired to  his  heirs  ?  If  so,  the  trust  would  continue  dur- 
ing the  life  of  the  cestui  que  truest,  and  the  position  of  ap- 
pellee should  be  sustained.  We  cannot  think  that  the  pro- 
visions of  the  will  creating  this  trust  indicate  such  an  inten- 
tion. Item  six  of  the  will  does  not  expressly  provide  that 
the  trustee  shall  hold  the  estate  given  to  Nellie  Devin  and 
Elmer  Devin  during  their  lives,  or  the  life  of  either  of  them ; 
but  it  does  provide  that  he  shall  hold  and  manage  such  es- 
tate until  the  contingencies  arise  that  are  named  in  the  next 
succeeding  clause  of  this  will,  in  the  meantime,  using  of 
the  profits  thereof  enough  only  for  their  education  and  eco- 
nomical support,  having  in  view  the  probable  value  of  their 
inheritance. 

A  contingency  is  some  future  event  that  may  or  may  not 
occur.    It  is  evident  that  the  testatrix  had  in  mind  some  such 


882  APPELLATE  COURT  OF  INDIANA, 

Devln  V.  McCoy — IS  Ind.  Ai^.  379. 

event,  upon  the  happening  of  which  the  trust  was 
3.    to  tenniaste.    Item  seven  of  the  will  is  not  entirely 
clear  as  to  the  contingency  referred  to  in  item  ax. 
It  provides  that  "if  Nellie  Devin  diea  before  she  has  chil- 
dren bom  unto  Iilt,  her  share  of  my  estate  shall  go 
2.     to  her  brother,  Elmer,  if  he  survives  her.     If  Elmer 
dies  before  he  has  children  bom  unto  him,  his  share 
of  my  estate  shall  go  to  his  sisUi',  Nellie,  if  she  survives  him. 
but  if  they  both  die  without  having  fhildron  born  to  tlieru. 
their  shares  shall  be  distributed  to  the  other  beuoficiaries;  of 
item  five  of  this  will." 

If  we  should  hold  that  the  termination  of  the  trust  de- 
pended npon  the  death  of  the  cestui  que  trust,  this  would 
he  to  say  that  the  termination  of  the  trust  depends  upon 
the  happening  of  an  event  that  is  a  certainty  and  nut  a 
contingency.  If  we  should  give  the  will  this  construction, 
the  contingency  that  appellant  might  or  might  not  have  a 
child  or  children  bom  to  him  before  his  death  would  have  no 
effect  in  hastening  or  delaying  the  time  of  the  termination 
of  the  trust,  as  the  truat  would  terminate  at  such  death,  re- 
gardless of  whether  or  not  he  had  children  bora  during  his 
lifetime.    * 

To  our  mind  the  provisions  of  the  will  under  consideration 
do  not  evince  an  intention  on  the  part  of  the  testatrix  to 
create  a  spendthrift  trust.  We  do  not  think  it  was  her  in- 
tention to  tie  up  the  property  in  the  hands  of  the  trustee  dur- 
ing the  life  of  her  grandchildren,  for  the  purpose  of  pro- 
viding for  their  maintenance,  and  at  the  same  time  se- 
curing it  against  their  extravagance  or  improvidence.  The 
provisions  of  item  seven  seem  rather  to  indicate  that  it  was 
her  purpose  to  control  the  ultimate  disposition  of  her  prop- 
erty, so  that  it  might  not  go  to  strangers  or  depart  from 
those  of  her  own  blood,  and  that  she  created  this  trust  for 
the  purpose  of  securing  this  end.  The  provisions  of  this 
item  in  her  will  indicate  that  she  contemplated  that  one  or 
both    her    grandchildren    might    marry    and    die    without 
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issue,  and  that  the  property,  if  given  to  them  absolutely, 
would  go  to  the  surviving  husband  or  wife,  to  the  exclu- 
sion of  the  kindred,  who  were  of  the  blood  of  the  testatrix. 
To  prevent  this  result,  she  placed  the  property  willed  to  her 
grandchildren  in  the  hands  of  a  trustee,  and  provided  that 
he  should  take,  hold  and  manage  it  until  the  happening  of 
a  contingency  which  would  prevent  this  result.  True,  the 
birth  of  a  child  might  not  absolutely  prevent  this  result,  for 
such  child  might  die  before  its  parent,  and  the  cestui  que 
friist  thus  die  childless.  This  consideration  does  not,  how- 
ever, change  our  opinion  as  to  the  purpose  of  the  testatrix 
in  creating  the  trust,  as  she  was  no  doubt  willing  to  risk  the 
possibility  of  the  child's  outliving  the  parent.  She  evi- 
dently intended  that  if  either  of  said  grandchildren  married 
and  had  a  child  bom,  this  contingency  should  terminate  the 
trust  as  to  him,  and  he  would  be  entitled  to  the  property 
willed  to  him.  We  therefore  hold  that  the  complaint  shows 
that  the  trust,  as  far  as  appellant  is  concerned,  was  termi- 
nated before  this  suit  was  commenced,  by  the  happening  of 
the  contingency  provided  for  in  item  seven.  The  demurrer 
to  the  complaint  should  have  been  overruled. 

The  death  of  appellant  has  been  suggested,  to  the 
4.     court,  and  the  judgment  in  this  case  is  reversed  as 
of  the  date  of  submission. 


Dunn  v.  Means. 

[No.  7,30^.     Filed  Octol)er  3,  1911.] 

1.  Pabent  and  Cunj>. — Atfoptcfl  Children. — fitatutes. — Construc- 
tion.— The  statutes  providing  for  the  adopting  of  children  should 
bo  coDStrued  so  as  to  est<al)Iish  reciprocal  relations  between  such 
adopting  parents  and  the  adopted  clilldren,  the  purpose  being  to 
make  the  legal  status  of  such  children  the  same  as  if  they  were 
the  real  children  of  such  parents,     p.  3S7. 

2.  Descent  and  Distribution. — Adopted  Children, — Hvshand  and 
Wt/e.— Under  §3027  Burns  1908,  §2489  R.  S.  1881,  providing  that 
"if  a    ♦    *    *    wife  die  intestate,  leaving  no  child,  but  leaving  a 
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father  and  mother,  or  either  of  them,     ♦     ♦     ♦    her  property 

♦  ♦  ♦  shall  descend  three-fourths  to  the  ♦  ♦  ♦  widower, 
and  one-fourth  to  the  father  and  mother  Jointly,  or  to  the  sur- 
vivor of  them,"  and  §870  Burns  1908,  Acts  1883  p.  61,  providing 
that  an  adopted  child  shall  ''be  entitled  to  and  receive  all  the 
rights  and  interest  In  the  estate  of  such  adopting  father  or 

I  mother  ♦  ♦  ♦  that  such  child  would  if  the  natural  heir  of 
such  adopting  father  or  mother:  Provided,  however,  that  should 
such  adopted  child  die  intestate,  without  leaving  a  wife  or  hus- 
band, issue  or  their  descendants  ♦  ♦  ♦  seized  of  any  ♦  ♦  • 
property  which  may  have  come  to  such  child  by  gift,  devise  or 
descent  from   such  adopting  father  or  mother,   such   property 

♦  ♦  ♦  shall  ♦  ♦  ♦  descend  to  the  heirs  of  said  adopting 
father  or  mother,"  and  §871  Burns  1908,  §826  R.  S.  1881,  pro- 
viding that  an  adopted  child  "shall  occupy  the  same  position"  as 
a  natural  child,  the  property  of  an  adopted  daughter,  leaving  a 
natural  father  and  mother,  an  adopting  father,  a  husband,  but 
no  children,  descends  three-fourths  to  the  husband,  and  one-fourth 
to  the  adopting  father;  and  the  fact  that  the  form  of  the  prop- 
erty inherited  from  the  adopting  mother  had  been  changed,  does 
not  change  the  descent,    p.  388. 

3.  Statutes. — Derogatory  of  Common  Law, — Construction, — Stat- 
utes in  derogation  of  the  common  law  will  be  strictly  construed, 
but  not  In  such  manner  as  to  defeat  their  purpose,    p.  388. 

Prom  Johnson  Circuit  Court;  J.  E.  McCullough,  Special 
Judge. 

Suit  by  John  C.  Dunn  against  Ora  W.  Means.  From  a 
judgment  for  defendant,  plaintiff  appeals.    Reversed. 

William  Feathemgill,  for  appellant. 
Miller  &  Bamett,  for  appellee. 

Adams,  J. — This  suit  was  brought  by  appellant  against 
appellee,  asking  for  the  partition  of  a  certain  lot  in  the  city 
of  Franklin,  and  for  the  appointment  of  a  commissioner  to 
sell  said  lot  and  distribute  the  proceeds,  one-fourth  to  ap- 
pellant and  three-fourths  to  appellee. 

The  question  presented  by  this  appeal  arises  upon  an  ex- 
ception to  the  conclusions  of  law  stated  by  the  court  upon 
the  special  finding  of  facts.  The  facts,  as  disclosed  by  the 
finding,  are,  briefly,  as  follows:     On  September  80,  1886, 
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John  C.  Dunn,  the  appellant,  and  his  wife,  Elizabeth  P. 
Dunn,  on  their  joint  petition  to  the  Johnson  Circuit  Court, 
and  by  the  order  and  judgment  of  said  court,  adopted  a 
minor  child,  Lily  B,  Littell,  as  their  own  child,  who  thereupon 
took  the  name  of  Lily  B.  Dunn.  At  the  time  of  said  adop- 
tion, the  natural  parents  of  said  child  were  George  M.  Lit- 
tell and  Mary  J.  Standiford.  Elizabeth  F.  Dunn  had  re- 
ceived said  child  into  her  keeping  a  few  days  after  her  birth, 
and  continued  to  keep  her.  Soon  after  the  marriage  of  ap- 
pellant and  Elizabeth  F.  Dunn,  which  occurred  when  said 
child  was  about  nine  years  of  age,  she  was  adopted  as  the 
child  of  John  C.  and  Elizabeth  F.  Dunn.  She  remained  a 
member  of  said  family  until  May  9,  1900,  when  she  married 
appellee,  Ora  W.  Means.  Lily  B.  Dunn  had  no  property  at 
the  time  of  her  adoption,  and  never  received  any  property 
from  her  natural  parents.  On  July  24,  1901,  Elizabeth  F. 
Dunn  died  intestate  in  Johnson  county,  the  owner  of  certain 
real  estate  and  personal  property  in  said  county.  She  left 
surviving  her,  as  her  only  heirs  at  law,  appellant  and  said 
adopted  daughter,  Lily  B.  Means.  Lily  B.  Means  inherited 
from  her  adoptive  inother  the  undivided  two-thirds  of 
twenty-five  acres  of  land,  and  received,  from  the  adminis- 
trator of  the  estate  of  Elizabeth  F.  Dunn,  United  States 
bonds  of  the  value  of  $5,600,  a  check  for  $1,437.78,  also  a 
check  for  $84,28,  the  amount  she  had  paid  on  debts  of  de- 
cedent. The  bonds  were  sold,  the  checks  were  cashed,  and 
the  whole  amount,*  aggregating  $7,122.06,  deposited  in  the 
Citizens  National  Bank  of  Franklin  to  the  credit  of  Lily  B. 
Means,  and  so  remained  until  checked  out  by  her.  Subse- 
quently Lily  B.  Means  purchased  from  appellant  his  inter- 
est in  the  twenty-five  acres  inherited  from  his  wife.  She 
sold  said  twenty-five  acres  for  $6,000,  which  amount  was 
also  placed  to  her  credit  in  the  Citizens  National  Bank  of 
PranHin.  In  December,  1901,  said  Lily  B.  Means  purchased 
the  lot  in  the  city  of  Franklin  which  is  the  subject  of  this 
action,  paying  therefor  the  sum  of  $5,000,  payment  being 
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made  in  part  by  a  check  received  from  the  sale  of  the  real 
estate  before  mentioned,  and  by  her  own  personal  check 
drawn  against  her  account  in  the  Citizens  National  Bank. 
Lily  B.  !Means  had  no  property  at  the  time  of  the  purchase 
of  said  lot,  except  that  herein  noted.  On  April  14,  1907, 
she  died  intestate,  and  left  surviving  her  no  child  nor  chil- 
dren, nor  the  descendants  of  any  child  or  children,  but  left 
her  husband  (appellee),  her  adopted  father  (appellant),  her 
natural  father,  George  M.  Littell,  and  her  natural  mother, 
^lary  J.  Standiford.  At  the  time  of  her  death  she  was 
the  owner  in  fee  simple  and  in  possession  of  said  lot  in  the 
city  of  Franklin,  and  said  property  was  not  susceptible  of 
division  without  injury  to  the  owners  thereof.  On  October 
14,  1907,  George  M.  Littell,  his  wife  joining  therein,  and 
Mary  J.  Standiford,  executed  quitclaim  deeds  to  appellee, 
releasing  to  him  whatever  interest  they  had  in  said  lot. 

Upon  the  facts  found,  the  court  stated  as  conclusions  of 
law  that  appellant  had  no  interest  in  the  real  estate  of 
which  Lily  B.  !Means  died  the  owner,  was  not  entitled  to 
partition  thereof,  and  that  appellee  was  entitled  to  have  his 
title  quieted. 

Appellant  excepted  to  the  conclusions  of  law,  and  assigned 
said  conclusions  as  error.  The  question  presented  for  deter- 
mination is.  Did  the  adoptive  father  inherit  the  undivided 
one-fourth  of  said  estate  from  Lily  B.  Means,  or  was  said  un- 
divided one-fourth  inherited  by  her  natural  father  and 
mother,  and  therefore  passed  to  appellee  by  their  quitclaim 
deed! 

Section  3027  Bums  1908,  §2489  R.  S.  1881,  as  applied  to 
the  facts  before  us,  provides  that  when  a  wife  dies  intestate, 
leaving  no  child,  but  leaving  a  widower  and  a  father  sur- 
viving her,  her  property,  real  and  personal,  shall  descend 
three-fourths  to  the  widower  and  one-fourth  to  the  father. 
Section  870  Burns  1908,  Acts  1883  p.  61,  provides  that  after 
the  adoption  of  a  child,  **it  shall  take  the  name  in  which 
it  is  adopted  and  be  entitled  to  and  receive  all  the  rights 
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and  interest  in  the  estate  of  such  adopting  father  or  mother, 
by  descent  or  otherwise,  that  such  child  would  if  the  natural 
heir  of  such  adopting  father  or  mother :  Provided,  however, 
that  should  such  adopted  child  die  intestate,  without  leaving 
wife  or  husband,  issue  or  their  descendants,  surviving  him  or 
her,  seized  of  any  real  estate  or  owning  any  personal  prop- 
erty which  may  have  come  to  such  child  by  gift,  devise  or 
descent  from  such  adopting  father  or  mother,  such  property 
so  coming  to  such  adopted  child  shall,  on  its  death,  descend 
to  the  heirs  of  said  adopting  father  or  mother  the  same  as  if 
such  child  had  never  been  adopted."  Section  871  Buras 
1908,  §826  R.  S.  1881,  provides  that  ''after  the  adoption  of 
such  child,  such  adopted  [adopting]  father  or  mother  shall 
occupy  the  same  position  toward  such  child  that  he  or  she 
would  if  the  natural  father  or  mother,  and  be  liable  for  the 
maintenance,  education  and  every  other  way  responsible  as 
a  natural  father  or  mother.*' 

The  manifest  purpose  of  the  statutes  relating  to   the 

adoption  of  children  cannot  be  construed  to  impose  duties 

and  obligations  alone  upon  the  adopting  parents,  but 

1.  should  be  held  to  establish  a  reciprocal  relation  be- 
tween adoptive  parents  and  adopted  children.  At 
common  law,  the  adoption  of  children  by  legal  process  was 
unknown,  and  we  have  borrowed  the  principle  of  adoption, 
incorporated  into  our  statutes,  from  the  civil  law,  which 
made  an  adopted  child  the  child  of  the  adopting  parent  for 
all  legal  purposes ;  and  by  our  statutes  the  legal  status  of  an 
adopted  child  is  fixed.  No  distinction  is  made  between  the 
rights  of  an  adopted  child  in  the  estate  of  the  adopting 
father  or  mother  and  a  natural  child. 

The  findings  in  this  case  disclose  that  the  deceased  wife 
of  appellee,  who  was  the  adopted  daughter  of  appellant, 
inherited  from  her  adoptive  mother,  who  was  the  wife  of  ap- 
pellant, real  estate  and  personal  property  of  the  value  of 
more  than  $10,000,  all  of  which  was  changed  from  the  form 
in  which  it  was  inherited  by  the  intestate  during  her  life- 
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time,  but  with  the  money  realized  from  the  property  in- 
herited, the  intestate  purchased  the  real  estate  in  suit  This 
property,  at  the  time  of  the  intestate  *s  death,  was  not  im- 
pressed with  any  ancestral  quality,  although  all  the  property 
possessed  l)y  such  intestate  at  the  time  of  the  purchase  came 
to  her  from  her  adoptive  mother. 

The  immediate  question   for  determination   is,   Who   is 
meant  by  the  father  and  mother,  in  this  caset    It  has  been 
held  by  this  court  that  the  purpose  of  adoption  is 
2.    to  fix  the  status  of  an  adopted  child  as  near  as  pos- 
sible to  that  of  a  natural  child,  and  to  give  it  the  same 
position  in  the  family,  together  with  all  the  rights  and  privi- 
leges, of  a  child  of  both  the  husband  and  wife.    The  name 
of  the  child  is  changed,  its  identity  is  merged  into  that  of 
the  adopting  parents,  and  it  becomes  their  child  in  all  but 
blood.    While  the  rule  is  that  statutes  in  derogation 
8.    of  the  common  law  will  be  strictly  construed,  the 
statutes  of  adoption  will  not  be  so  strictly  construed 
as  to  defeat  their  purpose.    Bray  v.  Miles  (1889),  23  Ind. 
App.  432.    That  courts  will  look  to  the  legislative  in- 
2.    tention  in  the  interpretation  of  these  statutes,  abun- 
dantly appears  by  the  decisions  of  the  Supreme  Court. 
In  the  case  of  Davis  v.  Kriig  (1884),  95  Ind.  1,  10,  it  is 
said:    **If  we  are  right  in  our  interpretation  of  the  legisla- 
tive intention,  in  the  enactment  of  our  law  for  the  adoption 
of  heirs,  then   it  must  be   that  the   adopting   father   or 
mother,  or  his  or  her  heirs,  will  inherit  from  the  adopted 
child  all  such  property,  real  or  personal,  as  came  to  such 
child  by  j?ift,  devise  or  descent,  from  the  adopting  parent 
or  parents,  whenever  he,  she  or  they  would  have  inherited 
such  property,  if  the  adopted  child  had  been  the  natural 
child  of  the  adopting  father  or  mother.    In  such  case  and 
as  to  such  property,  we  are  of  opinion  that  the  adopting 
father  or  mother,  or  his  or  her  heirs,  will  inherit  from  the 
adopted  child,  to  the  entire  exclusion  of  the  natural  heirs 
of  such  child." 
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That  fhe  equities  of  the  case  will  occupy  a  large  place  in 
construing  the  statutes  in  question,  is  fully  established  by 
the  opinion  of  Elliott,  J.,  in  the  case  of  Humphreys  v.  Davis 
(1885),  100  Ind.  274,  50  Am.  Rep.  788,  in  which  it  is  said: 
**The  equity  of  the  case  is  with  the  surviving  husband,  and 
against  the  natural  mother  who  gave  up  her  child,  sundering 
all  maternal  ties,  and  suffering  a  stranger  to  take  a  mother's 
place.  The  husband,  who  enabled  his  wife  to  acquire  or 
preserve  her  property,  has  infinitely  stronger  claims  than  the 
natural  mother,  who  cast  aside  her  child.  Rules  of  law 
are  intended  to  secure  justice,  and  justice  requires  that  the 
husband  who  has  maintained  the  wife  should  be  preferred 
to  the  mother  of  a  child  which  was  the  child  of  his  wife  only 
by  adoption.  Equity  is  natural  justice,  and  natural  affection 
and  natural  right  make  a  strong  equity  in  the  husband's 
favor."  Again,  at  page  281,  it  is  said:  *'As  the  status  of 
the  surviving  husband  and  adoptive  father  is  that  of  father, 
his  interest  in  the  land  which  the  deceased  child  held  by 
virtue  of  the  rights  vested  in  it  by  adoption  is  that  of  a 
father,  since  it  is  of  that  property,  as  the  subject,  that  the 
status  of  parent  and  child  is  predicated.  This  is  a  just  as 
well  as  a  logical  result.  It  is  not  to  be  presumed  that  the 
legislature  meant  to  violate  logical  rules  by  creating  the 
legal  relation  of  child  without  the  corresponding  one  of 
parent,  nor  that  they  meant  to  thrust  out  the  surviving  hus- 
band and  father  for  the  benefit  of  a  person  that  was  a 
stranger  to  the  ancestor  who  was  the  source  of  title.  *  *  • 
To  produce  uniformity  and  harmony,  it  must  be  held,  as 
we  now  hold,  that  the  death  of  the  adoptive  child  casts  the 
inheritance  which  came  to  him  through  the  joint  adoption, 
back  to  his  adoptive  father,  and  not  upon  the  natural  mother 
who  was  an  utter  stranger  to  the  person  from  whom  the 
title  flowed.*' 

In  the  ease  of  Paul  v.  Davis  (1885),  100  Ind.  422,  423, 
the  court  said:  "The  adoptive  child  does  become  the  stirps 
or  stock  of  inheritance,  but  to  whom  does  it  sustain  this  re- 
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lation  as  to  property  acquired  by  inheritance  from  the 
adoptive  parents?  Doubtless,  this  relation  exists  between 
such  a  child  and  its  children ;  they  are  of  the  original  stock 
of  descent,  for  they  bear  the  relation  of  grandchildren  to 
the  adoptive  parents.  The  legal  relation  does  not  end  with 
the  death  of  the  adoptive  child,  and  so  the  line  of  descent 
goes  back,  in  default  of  wife  or  children,  to  the  source  from 
which  the  property  came.  This  is  strictly  equitable  and  in 
harmony  with  principle.  •  •  •  The  natural  mother  is 
not  of  the  stock  from  which  the  property  came  to  the  child 
which  was  given  in  adoption  to  others,  and  between  her  and 
that  stock  there  is  a  gap  which  is  not  bridged  by  any  statute 
or  by  any  principle  of  justice.  It  is  strictly  consistent  with 
justice,  with  principle  and  with  our  statutory  scheme  of 
descents,  to  prefer  the  adoptive  father  to  the  natural  mother 
in  cases  where  the  adoptive  father  was  of  the  original  stock 
of  inheritance.  The  natural  mother  is  as  to  that  stock  an 
utter  stranger,  and,  as  to  property  descending  from  that 
stock,  has  suflPered  another  to  fully  occupy  the  status  of 
parent  with  all  of  its  legal  incidents.  "Where  the  adoptive 
child  dies  under  circumstances  such  as  would,  in  a  similar 
case,  cast  the  inheritance  upon  the  father  of  a  natural  child, 
the  adoptive  father  inherits  the  property  which  the  adoptive 
child  acquired  by  virtue  of  the  status  fixed  by  the  act  of 
adoption.'' 

While  these  cases  are  predicated  upon  a  state  of  facts 
different  from  the  facts  in  this  case,  the  principle  declared, 
that  the  adoptive  father  inherits  the  property  of  the  adoptive 
child,  acquired  by  virtue  of  the  status  fixed  by  the  act  of 
adoption,  is  general,  and  includes  the  case  made  out  by 
this  appeal. 

In  support  of  the  judgment  below,  counsel  for  appellee 
cite  the  case  of  Rountree  v.  Pursell  (1895),  11  Ind.  App.  522 
— a  case  which  we  think  was  properly  decided — and  which 
was  followed  by  the  later  case  of  Oray  v.  Swerer  (1911),  47 
Ind.  App.  384,  but  both  cases  call  for  a  construction  of  §2994 
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Bums  1908,  §2471  R.  S.  1881.  These  cases  hold  that  where 
the  intestate  dies  without  leaving  husband  or  wife,  and 
without  direct  heirs  in  the  ascending  or  the  descending  line, 
but  with  collateral  heirs  on  the  paternal  and  the  maternal 
side,  the  inheritance,  if  it  came  by  gift,  devise  or  descent  from 
the  paternal  line,  shall  go  to  the  paternal  heirs,  and  if  from 
the  maternal  line,  it  shall  go  to  the  maternal  heirs,  but  if  the 
estate  came  to  the  intestate  otherwise  than  by  gift,  devise 
or  descent,  half  shall  go  to  the  paternal  kindred  and  half 
to  the  maternal  kindred.  These  cases  further  hold,  that, 
in  order  to  descend  exclusively  to  the  paternal  or  the  ma- 
ternal kindred,  the  inheritance  at  the  time  it  passed  to  the 
intestate  must  be  in  specie,  and  descend  from  the  intestate 
in  the  same  form  in  which  it  was  inherited.  This  rule,  which 
requires  the  perfect  identification  of  the  property  in  order 
that  it  may  pass  to  one  line  of  kindred  exclusively,  is  a  wise 
one ;  for  while  the  maternal  and  the  paternal  kindred  may  be 
of  the  same  blood,  and  of  equal  degrees  of  kinship  to  such 
intestate,  yet,  if  the  inheritance  clearly  and  unmistakably 
came  from  one  line,  and  was  not  changed  by  the  intestate 
during  his  lifetime,  at  his  death  it  should  pass  to  the  line 
from  which  it  came.  This  case  does  not  call  for  a  construc- 
tion of  §2994,  supra. 

In  this  case  the  natural  parents  were  strangers  to  the 
blood  of  the  woman  from  whom  intestate  inherited  all  that 
she  had ;  and  while  the  form  of  the  inheritance  was  changed, 
the  substance  remained  the  same,  and  there  was  no  confusion 
by  the  intermingling  of  the  inheritance  with  property  ac- 
quired from  other  sources.  If,  as  we  have  seen,  the  statutes 
for  the  adoption  of  children,  and  the  distribution  of  prop- 
erty incident  to  such  adoption,  are  to  be  construed  to  se- 
cure justice,  and  are  in  favor  of  the  strong  equities  of  the 
case  presented  by  this  appeal,  then  we  believe  that  in  this 
case  appellant  must  be  deemed  to  be  the  father,  as  the  word 
is  used  in  §3027,  supra.  To  hold  otherwise,  and  to  reward 
the  natural  parents  by  casting  upon  them  the  fruits  of  the 


392  APPELLATE  COURT  OP  INDIANA, 


Harvey  i\  Hand — 48  Ind.  App.  392. 


industry  of  strangers  to  their  blood,  and  to  take  all  interest 
in  the  property  from  the  surviving  husband  of  the  woman 
wlio  took  intestate  within  a  few  days  after  her  birth,  raised 
her,  and  richly  endowed  her,  would  be  violative  of  every 
principle  of  right  and  natural  justice,  and  would  be  opposed 
to  public  policy,  which  favors  natural  family  life,  and  does 
not  favor  those  who  seek  to  escape  the  responsibilities  of 
parenthood.  With  this  view  of  the  case,  we  think  the  court 
erred  in  stating  its  conclusions  of  law. 

The  judgment  is  therefore  reversed,  with  instructions  to 
the  lower  court  to  restate  its  conclusions  of  law  in  accordance 
with  this  opinion,  and  for  further  proceedings  not  incon- 
sistent herewith. 


Harvey  et  al.  v.  Hand  et  al. 

[No.  7,400.     Filed  October  3,  1911.] 

1.  Pu;ading. —  Complaints. —  Demurrers. —  Additional  Paragraphs, 
— Appeal. — On  appeal,  an  "additional  paragraph,"  alleging  the 
same  cause  of  action,  filed  after  the  sustaining  of  demurrers  to 
all  previous  complaints  and  paragraphs,  and  after  taking  leave 
to  amend,  will  be  considered  as  an  amended  complaint,  and  as 
a  waiver  of  all  previous  exceptions,    p.  394. 

2.  Pleading. — Complaint. — Repetitions. — A  complaint  alleging  the 
facts  constituting  the  cause  of  action  in  such  a  manner  as  to 
enable  a  person  of  common  understanding  to  know  what  is  in- 
tended, is  sufllclent  as  against  a  demurrer,  though  it  contains 
many  vain  repetitions,    p.  395. 

3.  Pleading. — Complaint. — Sufficiency. — ^A  complaint  that  entitles 
the  plalntiil  to  any  part  of  the  relief  prayed  for  is  sufficient  on 
demurrer,    p.  396. 

4.  Reformation. — Deeds, — Mistake. — Fraud. — Equity  will  reform 
a  deed  whenever  through  a  mutual  mistake,  or  a  mistake  of  one 
of  the  parties  accompanied  by  the  fraud  of  the  other,  it  does  not 
express  the  agreement  of  the  parties,    p.  39S. 

5.  Trusts. — Express. —  Resulting. —  Fraud. —  Deeds. —  Section  4019 
Burns  1908,  §2976  R.  S.  1881,  providing,  among  other  things,  that 
§4017  Bums  1908,  §2974  R.  S.  1881,  which  provides  that  "when  a 
conveyance  for  a  valuable  consideration  is  made  to  one  person, 
and  the  consideration  therefor  paid  by  another,  no  use  or  trust 
shall  result  in  favor  of  the  latter,"  "shall  not  extend  to  cases 
♦    ♦    ♦    where    ♦    ♦    •    by  agreement  and  without  any  fraud- 
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ulent  Intent,  the  party  to  whom  the  conveyance  was  made  ♦  ♦  • 
waa  to  hold  the  land  ♦  •  ♦  In  trust  for  the  party  paying  the 
purchase  money/'  does  not  apply  to  a  suit  to  reform  a  deed 
so  as  to  create  a  trust  in  favor  of  plaintiffs,  for  the  retison  that 
such  a  trust  Is  express,  the  statute  applying  only  to  resulting 
trusts,     p.  398. 

6.  BiEFOBMATiOK. — Controcts. — Consideration. — Deeds, — Complain  t. 
— ^A  complaint  to  reform  a  deed  must  allege  a  valuable  eoiisidern- 
tlon  for  the  antecedent  contract,  a  mere  volunteer  being  unable 
to  maintain  such  suit.    p.  398. 

7.  Reformation. — Deeds, — Consideration  of  Antecedent  Contract. 
— Trust, — Construction  of, — In  a  suit  for  the  reformation  of  a 
deed  the  court  will  perhaps  not  consider  the  deed  as  reformed  in 
order  to  ascertain  if  a  valuable  consideration  has  been  yielded; 
but  the  court,  in  determining  whether  a  valid  and  enforceable 
trust  is  created,  will  look  to  the  deed  as  reformeti.    p.  tiiY,). 

8.  Refobmahon. — Deeds. — Trusts. — Consideration, — Family  Settle- 
ments. — Complaint, — ^A  complaint  to  reform  a  deed  so  as  to  show 
a  trust  therein  In  favor  of  plaintiffs,  alleging  a  consideration  of 
$2,000,  love  and  affection,  and  a  family  settlement,  for  the  makinir 
of  such  deed,  states  a  surflclent  consideration,    p.  400. 

9.  Refoibmation. — Laches. — Notice. — Complaint. — A  complaint  by 
the  beneficiaries  of  an  alleged  trust,  alleging  that  their  father  in 
executing  a  deed  to  their  sister  omitted  by  a  mutual  mistake  of 
himself,  such  sister  and  the  scrivener,  to  create  such  trust,  that 
the  father  had  the  deed  recorded  at  once,  but  did  not,  during  his 
lifetime,  learn  of  such  omission,  and  that  it  was  not  until  a  short 
time  after  the  father's  death  that  such  beneficiaries  learned  of 
It,  sufiiciently  shows  diligence,  the  rights  of  no  third  persons 
having  intervened,    p.  401. 

10.  Refobmation. — Deeds, — Statute  of  Frauds. — A  suit  to  reform 
a  deed  is  not  an  action  to  enforce  a  parol  agreement  for  the  sale 
of  land,  and  is  not  affected  by  the  statute  of  frauds,    p.  402. 

Prom  Boone  Circuit  Court ;  Willet  H,  Parr,  Judge. 

Suit  by  Stephen  Harvey  and  another  against  Mary  J. 
Hand  and  another.  From  a  judgment  for  defendants, 
plaintiffs  appeal.  Reversed. 

Henry  C.  Cox,  Patrick  H,  Dutch  and  Hanly,  McAdams 
&  Artman,  for  appellants. 
A.  J,  Shelby  and  Shirts  &  Fertig,  for  appellees. 

.  HoTTEL,  J. — Suit  by  appellants  to  reform  a  deed  made  to 
appellee  Mary  J.  Hand  by  her  parents,  Andrew  Harvey  and 
wife. 
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The  deed  sought  to  be  reformed  is  absolute  on  its  face,  and 
conveys  to  Mary  J.  Hand  the  fee-simple  title  to  ninety-three 
and  one-third  acres  of  land  in  Boone  county,  Indiana.  By 
this  suit  appellants  seek  to  reform  the  deed  so  as  to  make  it 
conform  to  an  alleged  antecedent  agreement  between  said 
Mary  J.  Hand  and  her  parents,  which  appellants  claim  was 
intended  to  be  incorporated  in  the  deed,  and  by  the  terms 
of  which  it  was  agreed  that  such  deed  should  convey  the  title 
to  fifty-three  and  one-third  acres  of  said  land  to  Marj-  J. 
Hand  in  trust  for  these  appellants,  and  that  the  grantors 
should  retain  a  life  estate  in  all  the  land  conveyed. 

The  transcript  contains  numerous  complaints — original, 
amended  and  additional — to  all  of  which  demurrers  were  sus- 
tained, and  these  rulings  constitute  the  errors  assigned. 

Appellees  first  insist  that  because  of  these  numerous  com- 
plaints, and  the  failure  of  appellants  properly  to  number 
their  paragraphs,  the  record  is  in  such  a  confused 

1.  state  that  no  question  is  presented  to  this  court  as  to 
the  sufficiency  of  any  paragraph.  An  examination 
of  the  record,  however,  leads  us  to  a  diflferent  conclusion,  and 
one  that  is  in  accord  with  the  second  contention  of  appellee, 
namely,  that  **the  paragraph  of  complaint  last  filed,  though 
styled  'additional  paragraph,'  having  been  filed  after  de- 
nuirrers  were  sustained  to  the  preceding  paragraphs,  should 
be  treated  as  an  amended  complaint,  and  as  a  waiver  of  all 
previous  exceptions.'* 

The  transcript  discloses  that  said  several  complaints  and 
paragraphs  thereof  all  state  the  same  cause  of  action;  that 
successive  demurrers  were  filed  and  sustained  to  each,  with 
no  election  to  stand  upon  anyone,  but  with  leave  taken  to 
amend  before  the  filing  of  the  last  paragraph. 

Under  such  circumstances,  the  last  paragraph  filed  **  con- 
stituted the  only  complaint  that  w^as  then  before  the  court, 
•  *  *  and  was,  in  legal  effect,  an  amended  complaint, 
without  regard  to  the  manner  in  which  it  was  entitled,"  and 
the  alleged  errors  in  sustaining  the  demurrers  to  the  previ- 
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ous  complaints  were  waived  by  not  electing  to  stand  upon 
any  one,  by  taking  leave  to  amend,  and  by  pleading  further. 
This  position  of  appellees  is  supported  by  authority  and  con- 
ceded by  appellants.  Scheiber  v.  United  Tel.  Co.  (1899),  153 
Ind.  609;  Hargrove  v.  John  (1889),  120  Ind.  285;  Hormann 
V.  Hartmetz  (1891),  128  Ind.  353. 

It  is  next  insisted  by  appellees  that  this  amended  complaint 

is  so  uncertain,  and  contains  so  many  repetitions,  that  it 

does  not  comply  with  the  second  subdivision  of  §343 

2.  Burns  1908,  §338  R.  S.  1881,  and  might  have  been 
stricken  out,  and  that,  inasmuch  as  the  same  result 
has  been  reached  by  the  ruling  on  the  demurrer,  no  available 
error  is  thereby  presented. 

The  complaint  is  not  a  model,  and  violates  the  letter  of  the 
clause  of  the  section  of  the  statute  referred  to,  in  the  matter 
of  repetition,  and  parts  of  it  should  have  been  stricken  out 
upon  proper  motion  in  the  court  below;  but  the  complaint 
falls  clearly  within  the  requirements  of  the  section  cited,  in 
that  the  cause  of  action  attempted  to  be  stated  therein  is 
stated  '*in  such  a  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended,*'  and  should  not, 
on  account  of  the  infirmities  mentioned,  be  held  insufficient 
as  against  a  demurrer,  if  it  be  in  other  respects  sufficient  to 
state  a  cause  of  action.  In  the  prayer  of  this  paragraph, 
appellants,  in  addition  to  seeking  the  reformation  of  the 
deed,  ask  that  the  title  to  the  fifty-three  and  one-third  acres 
be  quieted.  Appellees  insist  that  the  complaint  is  not  good 
on  this  theory,  and  that  there  was  no  error  in  sustaining  the 
demurrer  thereto. 

Appellants  concede  that  the  paragraph  lacks  the  essential 
elements  of  a  complaint  to  quiet  title,  and  insist  that  it  does 
not  proceed  upon  that  theory,  but  that  its  sole  theory  is  th(» 
reformation  of  the  deed  in  question,  and  that  a  complaint 
which  shows  that  plaintiffs  are  entitled  to  some  relief,  though 
not  entitled  to  aU  the  relief  prayed  for,  is  sufficient. 

It  is  clear  that  the  controlling,  if  not  the  sole  theory  of 
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this  complaint  is  the  reformation  of  the  deed,  and  appel- 
lants' position,  that  a  complaint  is  sufficient  if  it 

3.    states  facts  that  entitle  the  plaintiff  to  any  relief, 

though  not  to  all  the  relief  prayed  for,  is  abundantly 

supported  by  authority.    Shepardson  v.  OUlette  (1892),  133 

Ind.  125;  Linder  v.  Smith  (1892),  131  Ind.  147;  Gowdy  Oas 

Well,  etc.,  Co,  v.  Patterson  (1902),  29  Ind.  App.  261. 

The  only  question  remaining  to  be  considered,  which  is 
the  real  question  in  the  case,  is  whether  the  complaint  states 
facts  sufficient  to  entitle  appellants  to  the  reformation  of  the 
deed  in  question. 

The  complaint  is  lengthy,  and  we  shall  set  out  only  that 
part  necessary  to  an  intelligent  understanding  of  the  decision 
of  the  question  here  involved,  and  the  grounds  on  which  this 
opinion  is  based.  It  alleges  that  Andrew  Harvey  and  his 
daughter,  Mary  J.  Hand,  entered  into  an  antecedent  parol 
contract,  by  the  terms  of  which  the  father  and  his  wife 
agreed  to  convey  to  appellee  Mary  J.  Hand  the  ninety-three 
and  one-third  acres  of  land,  described  in  the  deed;  that 
forty  acres  were  to  be  held  by  said  appeUee  in  her  own  right, 
and  fifty-three  and  one-third  acres,  particularly  set  out  and 
(1(  scribed  in  the  complaint,  were  to  be  held  by  her  in  trust 
for  apijgUants;  that  the  entire  tract  was  to  be  held  by  her 
subject  to  the  life  estate  of  the  grantors ;  that  said  appellee 
agreed  to  accept  such  deed,  and  to  perform  the  conditions. 
The  complaint  then  alleges  that  said  deed  was  actually  ex- 
ecuted ;  that  by  the  mutual  mistake  of  all  the  parties  to  the 
deed,  and  of  the  scrivener  who  wrote  it,  there  was  not  in- 
serted in  such  deed  that  part  of  said  parol  contract  which 
provided  that  said  appellee  should  take  and  hold  fifty-three 
and  one-third  acres  of  said  real  estate  in  trust  for  appellants, 
nor  that  part  of  said  contract  that  reserved  to  the  grantors 
the  life  estate  in  said  lands ;  that  the  grantors  caused  the  deed 
to  be  recorded  the  day  after  its  execution ;  that  at  the  time 
of  the  execution  of  the  deed,  and  until  the  death  of  Andrew 
Harvey,  he  believed  and  understood  that  such  deed  ex- 
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pressed  the  terms  of  said  parol  agreement ;  and  that  appellee 
Mary  J.  Hand  accepted  the  deed,  understanding  and  be- 
lieving that  it  so  expressed  said  antecedent  contract,  pur- 
suant to  which  it  was  executed;  that  appellants  did  not 
know  until  after  their  father  *8  death  that  said  deed  did  not 
so  express  said  contract  entered  into  between  him  and  his 
daughter. 

Upon  the  subject  of  the  relation  of  the  parties  and  the 
consideration  that  entered  into  the  making  of  the  deed,  the 
complaint  alleges  the  following  facts:  That  defendant 
Harvey  Hand  is  the  husband  of  Mary  J.  Hand ;  that  plain- 
tiffs, Stephen  and  Noah  Harvey,  are  sons  of  Andrew  Harvey, 
deceased ;  that  besides  the  children  mentioned,  Malinda  Dod- 
son  and  George  W.  Harvey  are  the  children  of  Andrew 
Harvey,  but  are  not  defendants  in  this  suit;  that  Andrew 
Harvey  died  on  January  4,  1905,  intestate ;  that  on  August 
8,  1893,  said  Andrew  Harvey  owned  in  fee  simple 
372  acres  of  land,  situate  in  Boone  county,  Indiana,  and 
personal  property  not  to  exceed  $300  in  value ;  that  on  said 
day  he  made  a  division  of  all  his  land  among  his  children — 
he  gave  to  Malinda  Dodson,  forty  acres,  to  George  W.  Har- 
vey, forty  acres,  and  to  ^lary  J.  Harvey,  now  Mary  J.  Hand, 
ninety-three  and  one-third  acres,  fifty-three  and  one-third 
acres  of  said  ninety-three  and  one-third  acres  were  given  to 
Mary  J.  Hand  in  trust  for  said  Stephen  and  Noah  Harvey, 
and  forty  acres  of  said  ninety-three  and  one-third  acres  were 
given  absolutely  to  Mary  J.  Hand ;  that  said  Andrew  Harvey 
was  old  and  infirm;  that  plaintiffs  had  helped  to  clear  said 
farm  so  deeded  to  decedent's  children;  that  it  was  not  the 
intention  of  said  Andrew  Harvey  to  make  any  difference 
among  his  children  in  the  division  of  his  estate ;  that  plain- 
tiffs in  this  suit  had  already  paid  a  fair  consideration  for 
said  fifty-three  and  one-third  acres;  that  said  Andrew 
Harvey,  in  conveying  said  real  estate,  intended  that  Mary 
J.  Hand  should  share  equally  with  said  Stephen  Harvey 
and  Noah  Harvey,  and  he  desired  to  retain  possession  of  the 
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rentals  and  profits  of  said  lands  during  his  life  time;  that 
the  consideration  for  said  lands  was  natural  love  and  affec- 
tion, together  with  a  consideration  of  $2,000,  as  stated  in 
the  deed. 

It  is  well  settled  that  the  jurisdiction  of  a  court  of  equity- 
may,  in  a  proper  case,  be  invoked  to  reform  and  correct  an 
instrument,  and  make  it  state  correctly  the  true  agree- 

4.  ment  of  the  parties,  when  it  fails  so  to  do.    The  rule 
in  such  cases  is  that  **  equity  will  reform  a  written 

contract  between  the  parties  whenever,  through  mutual  mis- 
take, or  mistake  of  one  of  the  parties  accompanied  by  the 
fraud  of  the  other,  it  does  not,  as  reduced  to  writing,  cor- 
rectly express  the  agreement  of  the  parties.''  Citizens 
Xat.  Bank  v.  Judy  (1896),  146  Ind.  322,  340,  and  authorities 
cited. 

Appellees  insist,  however,  that  this  complaint  is  bad  be- 
cause it  fails  **to  aver  that  the  alleged  agreement  to  hold  in 
trust  was  without  any  fraudulent  intent."  To  support 

5.  this  position  counsel  cite  §4019  Burns  1908,  §2976 
R.  S.  1881,  and  authorities  under  note  three  thereof. 

This  section  of  the  statute,  which  makes  necessary  such  an 
allegation  in  seeking  the  enforcement  of  a  trust  in  certain 
instances,  relates  to  a  resulting  trust  mentioned  and  provided 
for  by  the  statute,  while  the  trust  sought  to  be  created  by  the 
reformation  of  the  instrument  here  sought  to  be  reformed 
is  an  express  trust,  created,  not  by  operation  of  a  statute, 
but  by  the  express  contract  of  the  parties,  and  the  statute 
relied  upon  and  the  authorities  cited  by  appellees  have  no 
application. 

Appellees  also  insist  that  this  complaint  is  bad  because  it 

fails  to  aver  **that  there  was  any  consideration  moving  from 

appellants  to  support  the  alleged  trust,'*  and  that  a 

6.  **  donee  or  volunteer  cannot  set  up  a  resulting  trust 
and  have  reformation,  nor  in  any  manner  secure  spe- 
cific performance."    In  suits  of  this  character,  seeking  the 
reformation  of  an  instrument  in  a  court  of  equity,  it  is  the 
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law,  and  so  conceded  by  appellants,  that  the  antecedent  con- 
tract upon  which  the  reformation  is  based  must  be  founded 
upon  a  valuable  consideration,  and  those  seeking  the  refor- 
mation must  not  be  mere  volunteers.  Baker  v.  Pyatt  (1886) , 
108  Ind.  61,  71;  Pearson  v.  Pearson  (1890),  125  Ind.  341; 
Peterson  v.  Boswell  (1894),  137  Ind.  211;  Mason  v.  Moulden 
(1877),  58  Ind.  1;  Citizens  Nat  Bank  v.  Judy  (1896),  146 
Ind.  322. 

Appellants,  however,  insist  that  the  allegations  of  this 
complaint  clearly  show  a  consideration,  and  in  this  connec- 
tion insist  that,  in  considering  the  allegations  of  the 

7.  complaint  upon  this  subject,  we  must  treat  the  deed 
sought  to  be  reformed  as  reformed,  and  that  when  so 
reformed  it  will  show  a  consideration  moving,  not  from 
appellee  Mary  J.  Hand  alone,  but  from  appellants  also. 

While  it  is  true  that,  for  the  purpose  of  determining 
whether  the  instrument  sought  to  be  reformed  would,  when 
reformed,  express  a  valid  and  enforceable  trust,  it  is  proper 
that  the  instrument  should  be  considered  as  reformed;  yet 
we  question  whether  this  same  rule  would  apply  in  deter- 
mining whether  the  complaint  alleged  a  consideration  for  the 
trust,  in  the  absence  of  any  allegation  in  the  pleading,  or 
the  unreformed  instrument  showing  any  consideration  mov- 
ing from  the  plaintiffs,  and  in  the  absence  of  a  showing  in 
the  complaint  of  any  relation  between  the  parties  tending: 
to  support  such  consideration.  In  determining  the  validity 
of  the  trust  created  by  the  reformation,  it  is  proper  to  con- 
sider the  instrument  as  reformed,  because  the  theory  of  the 
suit  makes  its  validity  rest  upon  the  reformation,  and  the 
complaint  in  such  cases  is  required  to  allege  the  antecedent 
agreement  upon  which  the  reformation  is  predicated. 

No  such  reason  exists  for  reading  into  the  instrument  such 
reformation  in  determining  whether  the  complaint  alleges 
a  consideration  for  the  estate,  or  interest  in  the  land,  sought 
to  be  created  by  the  reformation,  but  in  view  of  the  other 
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allegations  of  this  complaint  we  deem  it  unnecessary  to  de- 
cide this  question. 

In  addition  to  the  consideration  of  $2,000,  expressed  in 

the  deed,  a  copy  of  which  is  made  a  part  of  the  complaint^ 

it  is  alleged  there  was  the  further  consideration  of 

8.  love  and  affection,  and  that  appellants  had  helped  to 
clear  the  farm,  and  that  they  had  already  paid  a 
consideration  for  said  deed. 

There  are  allegations  also  that  show  that  the  making  of 
this  deed  was  a  part  of  a  family  agreement  and  settlement. 
As  throwing  light  upon  the  force  and  effect  that  should  be 
given  to  these  allegations  in  determining  the  sufficiency  of 
the  complaint  upon  this  question,  we  quote  from  12  Am.  and 
Eng.  Ency.  Law  (2d  ed.)  875,  which  has  been  frequently 
quoted  with  approval  by  our  Supreme  Court:  ** Family 
agreements  and  settlements  are  treated  with  especial  favor 
by  the  courts  of  equity,  and  equities  are  administered  in 
regard  to  them  which  are  not  applied  to  agreements  gener- 
ally, and  this  on  the  ground  that  the  honor  and  peace  of 
families  make  it  just  and  proper  to  do  so."  See,  also, 
Emmons  v.  Harding  (1904),  162  Ind.  154;  St  Clair  v. 
Marquell  (1903),  161  Ind.  56;  Baker  v.  Pyatt,  supra;  Wright 
V.  Jones  (1886),  105  Ind.  17,  27. 

**A  deed  by  a  father  to  a  son  in  consideration  of  services 
already  rendered  and  love  and  affection  may  be  reformed. 
•  •  •  *  It  is  settled  that  equity  will  not  intervene  for  the 
leformation  of  a  deed  which  is  purely  voluntary,  resting 
upon  no  valuable  consideration  whatever.  •  •  •  On  the 
other  hand,  if  there  is  any  valuable  consideration,  no  differ- 
ence how  small,  supplemented  by  the  consideration  of  love 
and  affc^ction,  a  mistake  in  a  deed  may  be  reformed.*  [Baker 
V.  Pyatt  (1886) ,  108  Ind.  61.] "  Citizens  Nat.  Bank  v.  Judy, 
supra.  See,  also.  Mason  v.  Moulden,  supra;  Baker  v.  Pyatt, 
supra. 

The  language  of  the  court  on  page  64  of  the  last  case 
cited  is  applicable  and  controlling  in  this  case.    It  is  as  fol- 
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lows:  ^'So  far  as  the  conveyance  was  based  upon  love  and 
affection^  it  may  be  said  to  have  been  a  gift,  but  there  is  a 
positive  averment  that  the  conveyance  was  made  not  only  in 
consideration  of  love  and  aflEection,  and  by  way  of  dividing 
the  land  among  the  children,  but  also  in  consideration  of 
$2,600  paid  to  the  grantor.  The  averments  taken  together, 
we  think,  are  sufficient  upon  the  subject  of  consideration  to 
make  the  paragraph  good  as  against  the  demurrer." 

These  authorities  make  clear  the  fact  that  the  allegations 
of  the  complaint  in  this  case  upon  the  subject  of  a  con- 
sideration are  sufficient. 

Appellees'  next  objection  to  the  complaint  is  that  it  shows 

such  a  lapse  of  time  between  the  making  and  the  recording 

of  the  deed  and  the  bringing  of  this  suit  that  the 

9.  cause  of  action,  if  any  ever  existed,  has  been  lost  by 
laches.  It  must  be  remembered,  however,  in  this  con- 
nection, that  the  complaint  also  alleges,  in  substance,  that 
by  the  terms  and  provisions  of  the  antecedent  parol  contract, 
which  it  is  alleged  should  have  been  carried  into  the  deed, 
the  grantor  was  to  retain  a  life  estate  in  all  said  real 
estate  conveyed,  and  the  appellants'  interest  therein  was 
postponed  until  his  death;  that  said  deed  was  placed  of 
record,  with  the  understanding  and  belief  by  all  interested 
therein  that  all  the  terms  of  said  parol  contract  had  been 
carried  into  said  deed;  that  said  grantor  did  not  die  until 
January  4,  1905;  that  appellants  did  not  know  until  after 
his  death  that  such  deed  did  not  contain  the  provisions  of 
said  parol  contract;  that  when  such  alleged  omission  was 
brought  to  their  attention,  demand  was  made  of  appellee 
Mary  J.  Hand  that  she  carry  out  said  contract,  and  she 
refused. 

It  should  be  added,  also,  that  so  far  as  the  allegations  of 

this  complaint  show,  the  situation  of  said  appellee  has  in 

no  sense  changed  during  this  period.     The  interest  of  no 

third  party  has  intervened.    Said  appellee  has  not,  by  the 
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delay,  beeo  induced  to  incur  any  expense  on  the  land,  or  to 
do  anything  to  her  detriment,  but  tiie  delay  has  been  to  her 
benefit,  rather  than  to  her  injury. 

While  it  is  true  that  "equity  aids  the  vigilant,  not  those 
who  slumber  on  their  rights"  (1  Pomeroy,  Eq.  Jurisp.  [3d 
ed.]  p.  695),  yet  courts  o£  equity  have  not  fixed  and  can- 
not fix  any  definite  or  specific  periods  of  delay,  that,  like  the 
statutes  of  limitations,  bar  the  right  to  relief  in  such  courts, 
and  each  particular  case  must  be  determined  from  its  own 
facts  and  circumstances;  "but  in  every  case,  if  an  ai^ument 
against  relief,  which  would  otherwise  be  just,  is  founded 
upon  mere  delay,  that  delay  of  course  not  amounting  to  a 
bar  by  any  statute  of  Umitatious,  the  validity  of  that  defense 
must  be  tried  upon  principles  substantially  equitable." 
Citizens  Xat.  Bank  v.  Judy,  supra.  See,  also,  Lind- 
fay  Pelroleum  Co.  v.  Hurd  (1874),  L.  R.  5  P.  C.  221 ;  Earl 
V.  Van  Natta  (1902),  29  Ind.  App.  532;  Koons  v.  Blanton 
{1891},  129  Ind.  383,  387,  389. 

The  application  of  the  principles  announced  in  these  cases 
relieve  the  complaint  in  this  ease  from  the  charge  that  it 
shows  upon  its  face  such  laches  as  amounts  to  a  defense  to 
the  cause  of  action  otherwise  stated  therein. 

Lastly,  appellees  insist  that  this  complaint  is  bad,  because 

it  makes  a  case  within  the  statute  of  frauds.    This  is  not  a 

suit  to  enforce  a  parol  contract  for  the  sale  of  real 

10,  estate,  or  any  interest  therein,  but  is  an  action  so  to 
reform  a  written  contract  that  it  will  contain  and  ex- 
press that  which  was  agreed  upon  and  intended  by  the  par- 
ties. In  such  ease  the  contract  is  to  all  intents  and  purposes 
written,  and  "equity  deems  as  done  that  which  the  parties 
to  the  contract  had  agreed  and  intended  to  do."  Citizens 
Nat.  Bank  v.  Judy,  supra.  Under  this  rule  and  the  allega- 
tions of  this  complaint  the  deed  in  question  should  have  con- 
tained, and  in  equity  does  contain,  an  express  grant  to  ap- 
pellee Mary  J.  Hand  of  fifty-three  and  one-third  acres  of 
the  land  conveyed  by  said  deed,  to  have  and  to  hold  said 
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land  in  trust  for  appellants.  This  is  an  express  trust  in 
writing,  in  no  manner  affected  by  the  statute  of  frauds. 

The  statute  of  frauds  ''does  not  apply  to  the  correction  of 
mistakes  in  description"  in  written  instruments.  Morrison 
V.  Collier  (1881),  79  Ind.  417,  421. 

We  think  the  amended  complaint  in  this  case  contains  all 
the  essential  elements  of  a  complaint  for  the  reformation  of 
a  written  instrument,  and  that  the  demurrer  thereto  should 
have  been  overruled. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  overrule  the  demurrer  to  the  last  amended  complaint  en- 
titled ** Additional  Paragraph  of  Complaint,"  and  for  fur- 
ther proceedings  in  accordance  with  this  opinion. 


Thomas  v.  McCoy  et  al. 

[No.  7,044.     Filed  October  4,  1911.] 

1.  New  Tbial. — Statutory. — When  Demandahle. — Hovj  Determined, 
— ^Whether  a  new  trial  as  a  matter  of  right  Is  demandable  In  a 
glTen  case  Is  determined  by  a  consideration  of  the  Issues  therein 
prosecuted  to  final  Judgment    p.  404. 

2.  ElASEMENTS. — Rights  of  Way. — Implied  Qranta  of, — Complaint. 
— ^A  complaint  alleging  that  plalntlfTs  Joint  grantors  conveyed  to 
him  a  tract  of  land  having  no  outlet  except  over  their  retained 
land,  and  that  subsequently  they  conveyed  such  retained  land  to 
defendants,  shows  that  the  plaintiffs  deed  carried  with  It  an  im- 
plied grant  of  a  way  as  of  necessity  over  defendants'  land.    p.  404. 

3.  Easements. — Servient  Estates. — Subsequent  Orantees. — Subse- 
quent grantees  of  land  burdened  with  an  easement  take  such 
land  subject  thereto,    p.  405. 

4.  E2ASEMENT8. — Character  of  Estate. — Extinguishment. — ^A  right 
of  way  over  land  constitutes  an  Interest  therein;  and  such  In- 
terest, whether  acquired  by  adverse  use,  or  by  express  or  Im- 
plied grant,  can  be  extinguished  only  in  a  mode  recognized  by 
law.    p.  405. 

5.  New  Tbiai«. — Statutory. — Easements. — In  a  suit  to  confirm  a 
right  of  way  as  of  necessity  a  new  trial  as  a  matter  of  right  Is 
demandable.     p.  400. 

Prom  Jay  Circuit  Court;  John  F.  LaFollette,  Judge. 
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Suit  by  Harvey  Thomas  against  EUen  McCoy  and  others. 
From  a  judgment  for  defendants,  plaintiff  appeals.  Re- 
versed. 

Frank  H.  Snyder  and  Whitney  E.  Smith,  for  appellant. 
David  T,  Taylor  and  Frank  M,  Hughson,  for  appellees. 

Myers,  J. — On  September  5,  1905,  appellant  commenced 
this  suit  against  appellees,  to  confirm  a  way  of  necessity 
across  appellees'  land.  The  issues  submitted  to  the  court 
for  trial  were  formed  by  a  complaint,  answered  by  (1)  a 
general  denial,  (2)  the  fifteen-year  statute  of  limitations, 
(3)  former  adjudication.  There  was  a  reply  in  denial.  A 
trial  resulted  in  a  finding  and  judgment  in  favor  of  appel- 
lees. 

Appellant's  motion  for  a  new  trial  as  of  right  was  over- 
ruled, and  on  this  ruling  is  based  the  only  error  here  as- 
signed.   As  this  case  comes  to  us,  our  inquiry  is  lim- 

1.  ited  to  the  question.  Was  appellant  entitled  to  a  new 
trial  as  of  right  f    This  question  must  be  answered 

from  an  examination  of  the  issues  prosecuted  to  final  judg- 
ment. 

The  complaint  shows  that  appellant  is  the  owner  of  the 
northeast  quarter  of  the  southwest  quarter  of  a  certain  sec- 
tion of  land  in  Jay  county,  and  that  appellees  own 

2.  the  north  half  of  the  southeast  quarter  of  the  same 
section;   that  on   September  14,   1883,   Leander  D. 

Small  and  Jay  B.  Mclntyre  were  the  joint  owners  of  said 
tracts,  and  on  that  day  by  deed  conveyed  to  appellant  the 
parcel  now  owned  by  him,  retaining  the  tract  that  they 
thereafter  sold  and  conveyed,  and  which  is  now  owned  by  ap- 
pellees; that  appellant's  land,  which  is  valuable  for  agri- 
cultural purposes,  is  completely  surrounded  by  the  lands 
of  other  persons,  and  is  one-quarter  of  a  mile  from  any  pub- 
lic highway,  without  a  road  or  way  leading  to  any  highway ; 
that  the  most  direct  outlet  from  his  land  to  a  public  highway 
is  east  across  the  adjoining  land  of  appellees,  that  abuts 
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on  a  highway;  that  appellant,  in  writing,  requested  appel- 
lees to  mark  out  a  way  over  their  land  for  his  use,  which  was 
refused,  and  on  August  28,  1905,  appellant  located,  marked 
out  and  described  a  way  one  rod  wide  along  the  south  side 
of  appellees'  land,  and  notified  them  of  his  action  in  that 
regard ;  that  appellees  refused  and  still  refuse  to  permit  him 
to  pass  over  their  land  to  said  highway. 

The  facts  exhibited  by  the  complaint — the  substance  of 
which  we  have  set  out — show  that  appellant's  deed  from 
Small  and  Mclntyre,  by  operation  of  law  carried  with  it  an 
implied  grant  of  a  way  as  of  necessity  to  a  public  highway 
over  the  land  retained  by  them.  Ritchey  v.  Welsh  (1898), 
149  Ind.  214,  40  L.  R.  A.  105.  As  was  said  in  the  case  of 
Loga7i  V.  Stogsdale  (1890),  123  Ind.  372,  8  L.  R.  A.  58: 
**The  theory  is  that  where  land  is  sold  that  has  no  outlet, 
the  vendor  grants  one  over  the  parcel  of  which  he  retains 
the  ownership."     Appellees  occupy  the*  position  of 

3.  appellant's  grantors;  and  as  the  law  implied  a  grant 
at  the  time  the  common  grantor  conveyed  to  appel- 
lant, and  as  that  grant  was  prior  to  the  regular  chain  of 
conveyances  which  passed  the  title  to  the  land  in  question 
to  appellees,  the  latter  must  carry  into  effect  their  predeces- 
sors' implied  grant.  Logan  v.  Stogsdale,  supra;  Bitchey  v. 
Welsh,  supra;  Taylor  v.  Warnaky  (1880),  55  Cal.  350; 
Nichols  V.  Luce  (1834),  24  Pick.  (Mass.)  102,  35  Am.  Dec. 
302.  A  right  of  way  over  land  is  an  interest  therein  {Indi- 
ana, etc.,  R.  Co,  V.  Allen  [1888],  113  Ind.  581,  591),  and 
whether  such  right  be  acquired  by  adverse  use,  or  by  ex- 
press or  implied  grant,  it  cannot  be  extinguished  ex- 

4.  cept  in  a  mode  recognized  by  law.    Appellant  shows 
that  a  way  of  necessity  exists  in  his  favor,  which  is 

denied  by  the  owners  of  the  servient  estate,  thereby  tender- 
ing an  issue  involving  the  right  of  appellant  to  a  separate 
and  independent  interest  in  the  land.     This  right  was  di- 
rectly in  question,  and  was  necessarily  adjudicated. 
In  the  case  of  Morgan  v.  Moore  (1855),  3  Gray  319,  322,  it 
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was  said:  ''The  right  to  a  fee,  and  the  right  to  an  easement 
in  the  same  estate,  are  rights  independent  of  each  other,  and 
may  well  subsist  together,  when  vested  in  different  persons. 
Each  can  maintain  an  action  to  vindicate  and  establish  his 
right ;  the  former  to  protect  and  force  his  seizin  of  the  fee ; 
the  latter  to  prevent  a  disturbance  of  his  easement." 

In  the  case  of  Davidson  v.  Nicholson  (1877),  59  Ind.  411, 
it  was  held  that  a  suit  would  lie  to  quiet  title  to  an  ease- 
ment, and  the  court  quoted  with  approval  the  lan- 

5.  guage  we  have  taken  from  the  case  of  Morgan  v. 
Moore,  supra.  See,  also,  McAllister  v.  Henderson 
(1893),  134  Ind.  453,  460.  Section  1110  Bums  1908,  §1064 
R.  S.  1881,  allows  to  the  losing  party  in  a  suit  to  quiet 
title  to  an. interest  in  real  estate  a  new  trial  as  of  right,  and 
the  following  cases  were  held  to  be  within  this  statute.  To 
establish  title  to  land:  Shucraft  v.  Davidson  (1862),  19  Ind. 
98 ;  to  revest  title  in  an  owner  whose  land  had  been  obtained 
from  him  by  fraud:  Warburton  v.  Crouch  (1886),  108  Ind. 
83 ;  by  parties,  not  creditors,  setting  a  deed  aside  to  recover 
land:  Anderson  v.  Anderson  (1891),  128  Ind.  254;  ''by  heirs 
at  law  to  set  aside  a  deed  of  their  ancestor,  and  prajdng  to 
quiet  their  title  to  the  lands:"  Physio-Medical  College  v. 
Wilkinson  (1883),  89  Ind.  23;  "to  annul  a  conveyance  and 
revest  the  title  in  an  owner  who  had  been  induced  to  part 
with  it  by  imposition  and  fraud:"  Tomlinson  v.  Tomlinson 
(1904),  162  Ind.  530;  by  a  lessee  for  the  recovery  of  a  lease- 
hold interest  in  lands:  Campbell  v.  Hunt  (1885),  104  Ind. 
210. 

The  case  at  bar  calls  for  the  adjudication  of  a  right  of 
way  acquired  by  grant  over  land,  and  is,  therefore,  within 
the  statute  authorizing  a  new  trial  as  of  right. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion,  and  grant  him  a  new  trial. 
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Chicago  and  Erie  Railroad  Company  v. 

KiRACOFE, 
[No.  7,150.     Filed  October  4,  1911.] 

1.  Masteb  and  Servant. — Railroads. — Defective  Pilots. — Negligetit 
Orders. — ^A  complaint  by  a  railroad  brakemau,  alleging  that  de- 
fendant railroad  company's  locomotive  engineer  directed  him  to 
go  upon  the  pilot  of  the  engine  and  to  flag  a  certain  approaching 
train,  that  such  pilot  was  defective,  of  which  defendant  had 
knowledge  and  plaintiff  had  not,  and  that  under  the  weight  of 
his  body  it  broke,  injuring  liim,  is  sufficient  when  attacked  for  the 
first  time  on  appeal,  the  rule  being  that  if  there  is  not  a  total 
failure  to  allege  some  material  fact,  the  complaint  will  be  suffi- 
cient, all  intendments  being  in  its  favor,    p.  408. 

2.  Master  and  Seevant. — Railroads. — Defective  Pilots, — Interroff' 
atories. — Verdict. — In  an  action  by  a  brakeman  for  injuries  re- 
ceived because  of  an  alleged  defective  pilot,  on  which  he  was 
riding  by  order  of  his  locomotive  engineer,  answers  to  interroga- 
tories that  the  plaintiff  went  through  the  cab  window  and  upon 
the  pilot  while  the  engine  was  moving,  that  the  nose  of  the 
pilot  struck  a  rail  at  a  crossing  and  was  broken,  that  it  did 
not  fall  by  reason  of  plaintiff's  weight  as  alleged,  that  the  plain- 
tiff was  ordered  by  the  locomotive  engineer  to  flag  an  approach- 
ing train  and  that  the  plaintiff  could  not  do  so  without  riding  on 
such  pilot,  and  that  he  had  been  furnished  a  t)Ook  of  rules,  which 
he  had  agreed  to  study,  are  not  irreconcilable  with  a  general 
verdict  for  plaintiff,    p.  409. 

3.  Master  and  Servant. — Contributory  Negligence. — Riding  upon 
Engine  Pilot. — Jury. — Whether  a  brakeman  was  guilty  of  con- 
tributory negligence  in  riding,  under  the  order  of  his  locomotive 
engineer,  upon  the  pilot  of  an  engine  in  order  to  flag  an  ap- 
proaching train,  is  a  question  for  the  jury.    p.  410. 

4.  Master  and  Servant. — Railroads. — Rules. — Breach. — Emergen- 
cies.— Instructions. — Where  defendant  railroad  company  re- 
quested an  instruction  that  if  the  company  laid  down  rules  and 
put  them  into  the  hands  of  the  plaintiff  brakeman,  It  was  his 
duty  to  obey  them,  the  court's  modification  of  such  instruction 
by  adding  thereto  that  if  conditions  arose  where  the  rules  could 
not  be  followed,  it  was  the  brakeman's  duty  to  take  such  steps 
as  ordinarily  prudent  men  would  take  to  prevent  loss  of  life,  or 
property,  was  warranted,    p.  410. 

5.  Master  and  Servant. — Railroads. — Brakemen. — Riding  upon 
Pilot. — Instructions. — In  an  action  by  a  brakeman  for  injuries 
sustained  while  riding  upon  the  pilot  of  an  engine  at  the  com- 
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mand  of  his  locomotive  engineer  for  the  purpose  of  flagging  an 
approaching  train,  a  requested  instruction  that  under  such  cir- 
cumstances he  could  not  recover,  was  properly  refused,  the  ques- 
tion of  contributory  negligence  In  such  case  being  for  the  jury, 
p.  411. 
6.  Master  and  Sebvant. — Assumption  of  Risk. — Instructions, — An 
instruction  that  does  not  purport  to  enumerate  the  elements  es- 
sential to  a  recovery,  by  a  brakeman,  for  injuries  sustained,  is 
not  bad  for  failure  to  include  the  element  of  assumption  of  risk, 
the  jury  having  theretofore  been  fully  instructed  on  such  point 
p.  411. 

From  Huntington  Circuit  Court ;  Samuel  E,  Cook,  Judge. 

Action  by  Alvin  R.  Kiracofe  against  the  Chicago  and  Erie 
Railroad  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed, 

W.  O,  Johnson  and  Kenner,  Lucas  <fe  Kenner,  for  appel- 
lant. 
Lesh  &  Lesh,  for  appellee. 

Fei/t,  p.  J. — Appellee  recovered  judgment  for  $100 
against  appellant  for  personal  injuries. 

The  assignments  are  as  follows:  (1)  The  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action;  (2) 
the  court  erred  in  overruling  appellant's  motion  for  judg- 
ment on  the  answers  to  the  interrogatories  notwithstanding 
the  general  verdict;  (3)  the  court  erred  in  overruling  ap- 
pellant's motion  in  arrest  of  judgment;  (4)  the  court  erred 
in  overruling  the  motion  for  a  new  trial. 

The  complaint  alleges,  in  substance,  that  on  and  prior  to 

November  8,  1907,  appellee  was  in  the  employ  of  appellant 

as  a  brakeman ;  that  as  such  brakeman  he  was  subject 

1.  to  the  order  of  the  engineer  of  the  train  upon  which 
he  worked,  and  it  was  his  duty  to  obey  such  orders; 
that  on  said  day,  while  so  employed,  he  was  directed  by  said 
engineer  to  go  upon  the  pilot  of  his  engine,  and  flag  train 
No.  9 ;  that,  pursuant  to  such  order,  he  went  upon  the  pilot ; 
that  the  timbers  of  said  pilot  were  rotten  and  defective,  and 
while  appellee  was  upon  said  pilot,  for  the  purpose  afore- 
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said,  the  timbers  and  braces  gave  way  from  the  mere  weight 
of  appellee's  body,  and  caused  him  to  fall;  that  in  order  to 
avoid  being  run  over,  he  threw  himself  from  the  track,  and 
in  so  doing,  and  without  any  fault  on  his  part,  he  caught 
his  hand  and  injured  two  of  his  fingers;  that  said  injuries 
were  caused  wholly  by  the  negligence  of  appellant  in  failing 
properly  to  inspect  said  engine  and  said  pilot,  and  in  failing 
to  provide  a  pilot  to  said  engine  sufficient  to  bear  the  weight 
of  any  employe  of  said  company  whose  duty  required  him 
to  ride  thereon,  and  in  failing  to  provide  the  crew  of  said 
train — of  which  appellee  was  a  member — with  reasonably 
safe  machinery  and  appliances — ^particularly  the  pilot  of 
the  engine — ^with  which  to  perform  the  work  required  of  it 
in  the  discharge  of  its  duties ;  that  prior  to  the  time  appel- 
lee i-eceived  his  said  injury  he  had  no  knowledge  of  the  de- 
fective condition  of  said  pilot. 

Where  the  sufficiency  of  a  complaint  is  not  questioned  un- 
til after  verdict  (assignments  of  errors  one  and  three),  all 
intendments  are  in  favor  of  the  pleading.  If  there  is  not  a 
total  failure  to  state  some  essential  element  of  the  right  of 
recovery,  and  the  complaint  states  facts  sufficient  to  bar  an- 
other action  for  the  same  cause,  the  verdict  cures  all  other 
defects,  and  is  sufficient  to  sustain  the  judgment.  Oliver 
Typewriter  Co.  v.  Vance  (1911),  ante,  21;  Scott  v.  Collier 
(1906),  166  Ind.  644.  Tested  by  this  rule,  we  think  the  com- 
plaint clearly  sufficient,  even  if  insufficient  as  against  a  de- 
murrer, which  we  do  not  determine. 

The  jury,  in  answer  to  interrogatories,  found  that  the  engi- 
neer and  conductor  had  written  orders  that  were  read  by 
appellee ;  that  appellee  went  through  the  cab  window 

2.  and  climbed  down  upon  the  pilot  while  the  engine  was 
moving;  that  the  nose  of  the  pilot  struck  the  west 
crossing  rail  of  the  Lake  Erie  and  Western  railway  tracks, 
and  the  pilot  was  broken;  that  it  was  not  constructed  of 
solid  oak,  firmly  bolted  and  fastened  to  the  engine;  that  it 
did  not  fall  by  reason  of  appellee's  weight;  that  the  engi- 
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neer  told  appellee  to  flag  No.  9,  and  he  could  not,  at  the 
time,  pass  through  the  gangway  with  safety,  for  the  purpose 
of  flagging  the  train;  that  when  appellee  entered  appellant's 
employ  he  was  given  a  book  of  rules  that  explained  his  duties, 
and  he  agreed  to  study  them;  that  appellee's  train  arrived 
at  Kingsland  at  7.52  o'clock,  that  it  required  ten  minutes  to 
clear  the  siding,  and  that  No.  9  was  to  leave  Kingsland  at  8 
o'clock.  These  answers  are  not  in  such  conflict  with  the  gen- 
eral verdict  as  to  overcome  it,  and  entitle  appellant  to  judg- 
ment thereon. 

It  is  true  that  many  cases  hold  that  to  ride  upon  a  pilot, 

without  apparent  necessity  for  so  doing,  is  negligence  that 

will  preclude  a  recovery;  but  where  an  employe  is 

3.  acting  in  an  emergency,  under  orders  he  is  bound  to 
obey,  whether  his  act  in  so  doing  constitutes  contrib- 
utory negligence,  which  will  defeat  a  recovery  in  case  of  an 
injury,  is  a  question  of  fact  to  be  determined  by  the  jury, 
from  the  evidence.  Baltimore,  etc.,  R.  Co,  v.  Slaughter 
(1906),  167  Ind.  330,  7  L.  R.  A.  (N.  S.)  597,  119  Am.  St. 
503;  Baltimore,  etc.,  R.  Co.  v.  Leathers  (1895),  12  Ind.  App. 
544;  Filer  v.  New  York  Cent.  R.  Co.  (1872),  49  N.  Y.  47, 10 
Am.  Rep.  327;  Kane  v.  Northern  Cent.  R.  Co.  (1888),  128 
U.  S.  91,  32  L.  Ed.  339,  9  Sup.  Ct.  16;  Warden  v.  Louisville, 
etc.,  R.  Co.  (1891),  94  Ala.  277,  10  South.  276,  14  L.  R.  A. 
552;  4  Thompson,  Negligence  (2d  ed.)  §§4731-4752. 

Appellant  requested  the  court  to  give  the  following  in- 
struction:   **I  instruct  you  that  if  the  railway  com- 

4.  pany  laid  down  rules,  and  put  them  into  the  hands 
of  the  plaintiff,  it  was  his  duty  to  obey  those  rules  in 

the  discharge  of  his  duties." 

The  court  refused  the  instruction,  and  gave  the  following: 
*  *  I  instruct  you  that  if  the  railway  company  laid  down  rules, 
and  put  them  into  the  hands  of  the  plaintiff,  it  was  his  duty 
to  obey  those  rules  in  the  discharge  of  his  duties,  but  if  con- 
ditions arise  when  the  rules  cannot  be  followed,  then  it  is 
the  duty  of  the  employe  to  take  such  steps  as  an  ordinarily 
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prudent  man  would  take  to  prevent  loss  of  life  or  destruction 
of  property." 

The  instruction  given  by  the  court,  when  fairly  construed, 
is  supported  by  authority.  The  one  refused  states  the  same 
rule  without  any  qualifications,  and,  as  applied  to  the  facts 
of  this  case,  the  court  was  warranted  in  refusing  it.  Cleve- 
land, etc.,  B,  Co.  V.  Gossett  (1909),  172  Ind.  525;  Diamond 
Block  Coal  Co.  v.  Cuthbertson  (1906),  166  Ind.  290. 

The  court  was  also  asked  to  instruct  the  jury,  that  if  a 

railroad  brakeman  rides  on  the  pilot  of  an  engine  and  is 

injured,  he  cannot  recover  damages,  even  though  he 

5.  may  have  been  ordered  to  such  place  by  a  superior, 
whose  orders  he  was  bound  to  obey.  This  instruc- 
tion was  properly  refused.  While,  as  a  general  proposition, 
riding  upon  the  pilot  of  an  engine  shows  negligence  on  the 
part  of  the  one  so  doing,  it  is  not  true  in  every  case ;  and,  on 
the  facts  of  this  case,  it  was  a  question  for  the  jury  to  de- 
termine from  the  evidence,  and  not  a  pure  question  of  law 
to  be  declared  by  the  court.  Cleveland,  etc,  B.  Co.  v.  Oos- 
sett,  supra;  Baltimore,  etc.,  B.  Co.  v.  Leathers,  supra;  Oulf, 
etc.,  B.  Co.  V.  Knox  (1901),  25  Tex.  Civ.  App.  450,  61  S.  W. 
969. 

Objection  is  made  to  instruction  three,  tendered  by  appel- 
lee and  given  by  the  court.    In  said  instruction  there  is  no 
attempt  to  enumerate  the  elements  essential  to  a  re- 

6.  covery,  but  to  instruct  the  jury  as  to  the  duty  of  the 
railway  company  to  inspect  its  engines.    The  objection 

urged  is  that  it  fails  to  include  the  doctrine  of  assumed  risk ; 
but  as  the  court  fully  instructed  the  jury  as  to  the  assump- 
tion of  risk  by  an  employe,  \he  objection  cannot  be  sustained, 
for  the  error,  if  any,  was  harmless. 

On  the  whole,  the  instructions  given  stated  the  law  fully 
and  fairly  to  both  parties,  and  the  motion  for  a  new  trial 
was  properly  overruled. 

Judgment  aflBrmed. 
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ER  Brothers  Coffee  and  Spice  Company  v. 

i^AULEY. 
[No.  7,311.    Filed  October  4,  1911.] 
ZK-u— Weighing   Eridcncp.— Thft  Appellate  Court  will    not 
I  <H>nflIctiiig  evidence,    ji.  413. 

cBY  Stable  KaxKMa.—AnimaU.—Care  of. — Compcngathn.— 
'ticc. — Contractt. — Where  a  judgment  was  rendered  in  favor 
defendant  tlTer;  stable  beei>er  on  hlN  conntprcluliu  alleging 
tlie  plaintiff  agreed  to  pay  the  regutur  price  fur  buurd  for 
lorae  cared  for  b;  defendant,  and  tin-re  waa  no  evldaice 
ng  to  show  sucb  regular  price,  the  Judgment  la  not  aup- 
d  by  tbe  evidence,    p.  413. 

a  Superior  Court  of  Marion  Coon^  (75,481) ;  Vinson 

.  Judge. 

an  by  the  Meyer  Brothers  Coffee  and  Spice  Company 

;  Harry  H.  Pauley,    From  a  judgment  for  defendant, 

ff  appeals.    Reversed. 

■Us  B.  Clarke,  Walter  C.  Clarke  and  Clement  M.  BoM- 

for  appellant. 
'.  Miller,  for  appellee. 

Y,  C.  J. — Appellant  purchased  for  $115  a  horse  from 
«,  who  was  in  the  livery  business  in  the  city  of  Indian- 
Appellant  used  the  horse  in  its  buBinesB  for  some 
/hen  it  became  lame,  and  the  humane  officers  notified 
int  not  to  work  the  animal  any  longer.  Thereupon 
int  returned  the  horse  to  appellee,  and  demanded  a 

of  the  purchase  price,  on  the  ground  that  appellee 
presented  the  horse  to  lie  sound,  when,  in  fact,  it  had 
lae  known  as  ring-bone,  which  resulted  in  lameness. 
ndered  it  of  little  valne.  Appellee  refused  to  return 
rchase  price,  but  the  horse  was  left  at  his  livery  stable, 
it  was  fed  and  cared  for  until  January  18,  1907,  at 
lime  appellee  sold  it  for  $75,  and  gave  appellant  credit 
t  amount  on  the  biU  for  board. 


MAY  TERM,  1911.  413 

Meyer  Bros.  Coffee,  etc.,  Co.  i?.  Pauley — 48  Ind  App.  412. 

This  action  was  brought  by  appellant  to  recover  the  pur- 
chase price  of  the  horse,  on  the  theory  that  the  contract  of 
sale  was  tainted  with  fraud,  and  had  been  rescinded  on 
that  ground.  Appellee  filed  a  general  denial  to  the  com- 
plaint, and  also  filed  a  counterclaim,  in  which  he  demanded 
judgment  for  $158,  for  board  and  care  of  the  horse  during 
the  time  it  remained  at  his  livery  stable.  To  this  counter- 
claim there  was  a  general  denial.  No  question  is  presented 
as  to  the  form  or  sufficiency  of  the  pleadings.  The  case  was 
tried  by  the  court,  and  resulted  in  a  judgment  for  $78.90  in 
favor  of  appellee  on  his  counterclaim. 

Appellant  seeks  a  reversal,  on  the  ground  that  the  evi- 
dence is  insufficient  to  sustain  the  judgment.  Upon  the  is- 
sues of  fraud  and  rescission,  presented  by  the  com- 

1.  plaint  and  the  answer  thereto,  the  evidence  is  con- 
flicting, and,  therefore,  the  findings  of  the  trial  court 

cannot  be  disturbed  on  appeal.     This  is  conceded  by  ap- 
pellant; but  it  contends  that  the  evidence  is  insufficient  to 
sustain  the  judgment  in  appellee's  favor,  which  is 

2.  based  on  the  allegations  contained  in  the  counterclaim, 
that  appellant  was  indebted  to  appellee  in  the  sum  of 

$158.90  for  boarding  and  shoeing  the  horse,  and  for  horse 
hire  furnished  at  the  special  instance  and  request  of  appel- 
lant. The  evidence  shows  that  the  horse  was  at  appellee's 
livery  stable  from  May  1, 1906,  to  January  18, 1907,  and  that 
appellant  agreed  to  pay  the  regular  board  for  him;  but 
there  is  no  evidence  that  appellant  agreed  to  pay  any  par- 
ticular price  for  board,  or  any  evidence  showing  or  tending 
to  show  what  it  was  reasonably  worth  to  board  and  care  for 
a  horse  at  a  livery  stable  in  Indianapolis  during  the  time  this 
horse  was  so  boarded.  If  there  was  any  evidence  showing  or 
tending  to  show  the  usual  price  paid  for  boarding  horses  in 
Indianapolis  at  the  time,  the  judgment  could  be  sustained; 
but  in  the  absence  of  such  evidence  we  are  compelled  to  re- 
verse it.    Counsel  for  appellee  has  failed  to  call  our  atten- 
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tion  to  any  evidence  upon  this  branch  of  the  case,  and  we 
have  carefully  searched  the  record  in  a  vain  attempt  to  dis- 
cover such  evidence. 

The  motion  of  appellant  for  a  new  trial  should  have  been 
sustained.  The  judgment  of  the  trial  court  is  therefore 
reversed,  with  directions  to  grant  a  new  trial. 


Dearing,  Executor,  v,  Coulson. 

[No.  7,252.     Filed  October  5,  1911.] 

1.  APPEA.L. — Weighing  Evidence. — Excessive  Recovery. — Where  the 
evidence  as  to  the  value  of  services  is  conflicting  the  Appellate 
Court  will  not  disturb  the  decision  of  the  trial  court,    p.  415. 

2.  Witnesses. —  Competency. —  Decedents'  Estatvtt. —  Claimants.— 
Testimony  of.^Ahuse  of  Discretion. — Under  §526  Burns  1908, 
Acts  1883  p.  102,  providing  that  in  claims  against  decedents*  es- 
tates, the  court  "may,  in  its  discretion,  require  any  party  to  a 
suit  or  other  person  to  testify,  and  any  abuse  of  such  discretion 
will  be  renewable  [reviewable]  upon  appeal,"  a  trial  Judge*s  di- 
rection for  a  claimant  to  testify  In  her  own  behalf,  is  reviewable 
for  an  abuse  of  discretion ;  but  each  case  should  be  decided  upon 
its  own  merits,    p.  415. 

3.  Executors  and  Administrators. — Claimants. — Permitting  to 
Testify. — Discretion. — Abuse. — In  an  action  by  a  claimant 
against  an  executor  for  services  rendered  to  the  testatrix,  tin* 
trial  court's  direction  that  the  claimant  testify  does  not  consti- 
tute an  abuse  of  discretion,  where  the  trial  was  by  the  court  and 
where  a  witness  had  already  testified  that  the  testatrix  had  said 
that  the  claimant,  at  the  death  of  the  testatrix,  was  to  receive 
for  her  services  certain  property,    p.  416. 

From  Pike  Circuit  Court;  E.  A.  Ely,  Judge. 

Action  by  Ella  Coulson  against  William  P.  Dearing,  as 
executor  of  the  last  will  of  Amanda  Helsley,  deceased.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

W.  D.  Curll  and  Richardson  &  Taylor,  for  appellant 
Ely  &  Oreenc,  for  appellee. 

Adams,  J. — Appellee  filed  her  claim  for  $1,411,  against 
the  estate  represented  by  appellant.     The  claim  was  for 
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personal  services,  alleged  to  have  been  rendered  by  appellee 
to  appellant's  testatrix,  and  to  have  been  rendered  pursuant 
to  an  agreement  with  the  testatrix  that  she  would  pay  ap- 
pellee for  the  services  agreed  upon  by  devising  to  her  a  cer- 
tain ten-acre  tract  of  land;  that  the  services  were  of  the 
value  of  $1,411,  and  had  been  rendered  pursuant  to  such 
agreement;  that  the  testatrix  had  not  complied  with  said 
agreement,  and  had  not  devised  to  appellee  said  real  estate. 
The  cause  was  submitted  to  the  court  for  hearing,  which  re- 
sulted in  a  finding  and  judgment  for  appellee  in  the  sum  of 
$600. 

A  motion  for  a  new  trial  was  filed  and  overruled,  and  this 
constitutes  the  only  error  assigned  in  this  court.  The  motion 
for  a  new  trial  was  on  the  grounds  that  the  court  erred  in  re- 
quiring and  permitting  the  claimant  to  testify  as  a  witness, 
that  the  amount  of  recovery  is  too  large,  and  that  the  de- 
cision of  the  court  is  not  sustained  by  sufScient  evidence  and 
is  contrary  to  law. 

The  testimony  given  in  the  case  was  oral,  and,  to  some  ex- 
tent, conflicting;  but  it  was  clearly  established  by  all  the 
evidence  that  appellee  had  rendered  some  service  to 

1.  the  testatrix,  and  that  said  service  had  some  value. 
We  cannot  wei^rh  the  evidence  on  appeal  in  a  case  of 

this  kind  on  the  ground  that  the  recovery  was  excessive,  and 
was  not  sustained  by  the  evidence.  We  cannot  say  that  the 
court  erred  in  overruling  the  motion  for  a  new  trial  on  such 
grounds. 

The  important  question,  however,  raised  by  the  motion 

for  a  new  trial,  and  the  question  argued  at  length  by  counsel 

on  both  sides,  relates  to  a  review  of  the  discretion  of 

2.  the  trial  court  exercised  in  requiring  appellee  to  testi- 
fy in  the  case.    The  record  shows  that  the  court  of 

its  own  motion  required  the  claimant  to  testify.  By  §526 
Bums  1908,  Acts  1883  p.  102,  in  a  case  of  this  kind,  the 
court  *'may,  in  its  discretion,  require  any  party  to  a  suit 
or  other  person  to  testify,  and  any  abuse  of  such  discretion 
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win  bt;  renewable  [reviewable]  npon  appeal."  Prior  to 
1S83  the  action  of  the  court  in  exercising  the  discretion  of 
requiring  a  party  to  testify  in  aach  cases  was  not  subject  to 
review.  Pcrrill  v.  Mrhoh  {\SSZ) ,  89  lad.  i44.  The  present 
statute,  however,  expressly  provides  for  the  review  of  the 
(liscreiion  exercised  by  the  trial  court,  and  it  becomes  the 
duty  of  the  court  on  appeal  to  examine  into  the  circumstances 
under  which  the  discretion  was  exercised.  It  has  been  held 
that  every  ease,  wherein  the  discretion  has  been  exercised, 
must  neoessarily  be  determined  on  its  own  merits,  and  no  gen- 
eral rule  thut  would  be  applicable  in  all  cases  can  be  laid 
down.  Talboft  v.  Barber  {WM),  U  Ind.  App.  1,  12,  54 
Am.  St.  491;Willlls  v.  Schuyler  (1891),  3  Ind.  App.  118; 
Forgerson  v.  Smilk  (1885),  10-t  Ind.  246. 

If,  as  we  have  seen,  every  case,  in  which  the  court  haa 
exercised  a  discretion  in  requiring  a  party  to  testify,  must 

be  determined  on  its  own  merits,  and  no  general  rule 
3.     can  be  laid  down  with  reference  thereto,  the  abuse 

of  that  discretion  must  be  very  palpable  to  warrant 
a  reversal  on  that  ground  alone.  Especially  is  this  true  in 
cases  submitted,  as  this  case  was,  to  the  court,  which  is  the 
conservator  of  estates  within  its  jnrisdiction,  and  is  in  a  pe- 
culiarly favorable  position  to  pass  on  the  fairness  and  justice 
of  exercising  such  discretion.  In  the  case  of  Talbotl  v.  Bar- 
ber, supra,  this  court  indicated  that  there  could  be  no  abase 
of  discretion  in  requiring  a  party  to  testify,  after  a  prima 
facie  case  had  been  made  out  by  the  testimony  of  other  com- 
petent witnesses.  In  the  ease  of  Jonas  v.  Hirskberg  (1907), 
40  Ind.  App.  88,  this  court  indicated  that  where  there  is  in- 
definite evidence  of  the  terms  of  an  alleged  written  contract, 
it  is  an  abuse  of  discretion  for  the  court  to  require  the  party 
most  interested  to  testify  to  the  contents  of  the  alleged  writ- 
ten agreement.  The  important  element  in  this  ease  is  to  es- 
tablish the  agreement  of  the  testatrix  to  devise  real  estate 
in  payment  of  the  services  of  appellee.  If  this  agreement 
is  not  established,  then  no  recovery  can  be  had  in  any 
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amount,  as  the  claim  is  shown  to  be  barred  by  the  statute  of 
limitations. 

Before  appellee  was  called  by  the  court  in  this  case,  Lydia 
Willis,  a  competent  witness,  had  testified  that  she  was  in  the 
home  of  testatrix  eight  weeks  after  appellee  commenced 
work,  and  that  testatrix,  in  speaking  of  appellee  and  of  her 
excellent  qualities  as  a  housekeeper,  said  to  the  witness  that 
she  intended  **to  will  her  [appellee]  ten  acres,  including 
the  orchard,  house  and  bam,'*  for  doing  her  work.  While 
this  is  not  absolute  proof  of  an  agreement,  it  is  a  strong  cir- 
cumstance indicating  that  such  agreement  had  been  made, 
and  we  think  warranted  the  court  in  requiring  appellee  to 
give  her  version  of  the  contract.  If  there  was  anything  in 
the  testimony  of  appellee,  or  in  her  manner  of  testifying,  that 
raised  a  doubt  as  to  her  candor  and  truthfulness,  the  court 
would  naturally  exclude  her  evidence  from  consideration. 
That  the  court  did  not  wholly  rely  on  the  testimony  of  ap- 
pellee, is  shown  by  the  fact  that  the  recovery  is  less  than 
fifty  per  cent  of  the  demand,  and  was  clearly  predicated 
upon  the  evidence  of  others,  who  testified  as  to  the  extent 
and  value  of  the  service. 

Finding  no  reversible  error  in  the  record,  the  judgment  is 
affirmed. 


Perpetual  Building,  Loan  and  Savings  Associa- 
tion V.  Stiller  et  al. 

[No.  7,455.    Piled  October  5,  1911.] 

1.  Appeal. — Transcript. — Failure  to  Index, — ^Appellant's  failure  to 
Index  its  transcript  so  as  to  show  the  initial  pages  of  the  ques- 
tioned paragraphs  of  answer  and  the  demurrers  thereto,  consti- 
tates  a  waiver  of  any  alleged  errors  thereon,    p.  418. 

2L  Appeal. — Failure  to  Index  Transcript. — Diamissal. — ^The  failure 
of  appellant  to  index  its  transcript,  after  notice  of  the  defect, 
sirarrants  a  dismissal  of  the  appeal ;  and  for  such  defect  the  court 
may  dismiss  such  appeal  on  Its  own  motion,    p.  419. 

Vol.  48—27 
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3.  Appeal. — Weighing  Evidence. — Right  Result. — The  Appellate 
Court  will  not  weigh  conflicting  evidence,  and  will  affirm  the 
judgment  appealed  from  where  a  right  result  was  reached  on 
the  merits,    p.  419. 

Prom  Jasper  Circuit  Court;  Charles  W.  Hartley,  Judge. 

Suit  by  the  Perpetual  Building,  Loan  and  Savings  Associa- 
tion against  Bert  E.  Stiller  and  another.  Prom  a  judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Foltz  &  Spitler,  for  appellant. 

Abraham  Halleck  and  Jasper  Ouy,  for  appellees. 

HoTTEL,  J. — This  is  a  suit  by  appellant  against  appellees, 
on  a  promissory  note  for  $400,  and  to  foreclose  a  mortgage 
on  real  estate  given  to  secure  said  note.  There  was  a  judg- 
ment for  appellees  for  costs.  The  complaint  is  in  one  para- 
graph, to  which  each  appellee  filed  his  separate  answer,  de- 
nying the  execution  of  the  note  and  mortgage.  Appellees 
also  filed  joint  answers,  designated  as  paragraphs  three,  four 
and  five.  Demurrers  were  filed  by  appellant  to  each  para- 
graph of  answer,  which  demurrers  were  overruled,  and  ex- 
ceptions saved. 

The  errors  assigned  call  in  question  the  action  of  the  court 
in  overruling  the  demurrers  to  the  third,  fourth  and  fifth 
paragraphs  of  answer,  and  in  overruling  the  motion  for  a 
new  trial ;  but  appellant  has  in  its  brief  urged  only  the  in- 
sufficiency of  the  third  and  fifth  paragraphs. 

Appellant  has  deprived  itself  of  a  consideration  of  the 

question  presented  by  the  demurrers  to  these  paragraphs  of 

answer,  by  failing  to  comply  with  that  part  of  rule 

1.  three  of  this  court  which  requires  an  **  index  referring 
to  the  initial  page  *  *  *  of  each  pleading,  exhibit 
and  other  paper  in  the  record,  such  index  to  form  the  first 
page  of  the  transcript."  This  rule,  so  far  as  it  applies  to 
the  pleadings,  has  been  entirely  disregarded,  and  the  only 
index  found  in  the  transcript  is  an  index  of  the  evidence, 
attached  to  the  bill  of  exceptions  near  the  middle  of  the 
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record.  The  rule  is  positive  and  of  long  standing,  and  its 
observance  has  been  held  imperative  by  this  court  and  the 
Supreme  Court.  State,  ex  rel.,  v.  Lankford  (1902),  158  Ind. 
34;  Dixon  v.  Poe  (1902),  158  Ind.  54;  McCormick,  etc,  Ma- 
chine Co,  v.  Hinchman  (1906),  37  Ind.  App.  83;  Peterson  v. 
Union  Trust  Co,  (1903),  160  Ind.  700;  Whinrey  v.  Starr 
(1905)735  Ind.  App.  623. 

If  appellees  had,  in  their  brief,  urged  a  dismissal  of  the 

appeal,  because  of  appellant's  failure  to  comply  with  said 

rule,  and  appellant,  after  having  its  attention  called 

2.  to  such  an  omission,  had  failed,  as  it  has,  to  make  any 
effort  to  correct  or  supply  such  omission  before  the 

cause  came  up  for  decision,  there  would  be,  under  the  au- 
thorities cited,  nothing  for  this  court  to  do  l)ut  to  dismiss 
the  appeal;  and  we  may  add,  that  said  authorities  warrant 
this  court  in  entering  such  dismissal  on  its  own  motion.  But 
appellees  make  no  insistence  upon  dismissal,  and  appellant 
has,  by  said  index  attached  to  its  bill  of  exceptions,  made 
an  effort  to  comply  with  said  rule,  so  far  as  it  applies  to  an 
index  qf  the  evidence,  and  has  also  set  out  in  its  brief  a 
copy  of  the  complaint,  alid  its  exhibits,  together  with  each 
defendant's  answer  of  non  est  factum  and  plea  of  payment, 
the  motion  for  a  new  trial,  and  the  substance  of  the  evidence. 
The  sufficiency  of  these  pleadings  is,  in  effect,  admitted  by 
each  party,  respectively,  and  the  correctness  of  the  motion 
for  a  new  trial,  and  of  the  statement  of  the  evidence  set  out 
in  said  brief,  is  not  questioned. 

For  the  reasons  indicated,  instead  of  dismissing  the  ap- 
peal, we  have*examined  the  several  grounds  of  the  motion 
for  a  new  trial,  and  this  examination,  together  with  a 

3.  careful  review  of  the  evidence  in  the  case,  convinces 
us  that  the  motion  presents  no  reversible  error,  and 

that  the  evidence  is  entirely  sufficient  to  sustain  the  decision 
of  the  court  upon  the  issues  tendered  by  the  complaint,  said 
answers  of  non  est  factum  and  plea  of  payment  and  the  de- 


420  APPELLATE  COUBT  OP  INDIANA, 

Ittenbacb  r.  Thomas — 18  Ind.  App.  430. 

Dial  thereof,  and  that  a  correct  decision  upon  the  merita  of 
the  cause  has  been  reached  by  the  court  below.  The  judg- 
ment is  affirmed. 


Ittenbach  et  al.  v.  Thomas,  Administratrix. 

INo.  7^7.    Filed  October  0,  1911.] 

1,  Tmau—  Interrogatoriei.—  Verdicl. —  Appeal. —  In  detemilnlng 
whetber  tUe  answere  to  the  interrogatories  to  the  Jury  overturn 
the  generni  verdict  the  court  on  appeal  will  consider  only  sucb 
Inter rogii to rlea  and  answers,  tbe  general  verdict  and  the  plead- 
ings,   p.  426. 

2.  Tbiai. — General  Verdict.— PrviumpHont.— The  general  verdict 
Is  preeunied  to  be  a  finding  for  tbe  prevailing  party  on  every  fact 
la  Issue,    p.  428. 

X  TaiM,— General  Verdict. — Interrogatories. — Tbe  general  verdict 
controls  answers  to  the  Interrogatories  unless  sucb  answers  are 
Irreconclliible  therewith  on  any  supposable  evidence  within  tbe 
IhBuoa.    pp.  427, 434. 

4.  Tbtai. — Verdict. — Interrogaloriei. — Conflict  on  Certain  I»»uei. — 
Wbere  the  answers  to  tbe  Interrogatories  to  tbe  Jury  are  In  irree- 
onollnble  conflict  witb  tbe  general  verdict  upon  some  of  tbe 
iBPncs,  the  general  verdict  roust  stand.  If  at  all,  upon  the  remain- 
ing Issues,    p.  427. 

5.  Master  abd  Servart. — Defective  Machinery. — Interrogatorlet. — 
In  an  action  by  Hie  administrator  of  a  deceased  servant  against 
his  muster,  tbe  first  paragraph  of  complaint  alleging  negligence  In 
providing  a  crane  with  old  and  rotten  raits  to  rest  the  cab  upon, 
and  Id  providing  weakened  and  crystallized  bog  chains  for  lift- 
ing tbe  loads,  answers  to  interrogatories  to  the  Jury  that  the 
death  ivas  caused  solely  by  the  crystallization  and  breaking  of  thf 
bog  cbalD,  and  that  the  crystallization  thereof  was  un discoverable 
by  tlie  use  of  ordinarr  care,  are  Irreconcilable  with  a  general 
verdict  for  tbe  plaintiff  on  such  is^iues.    pp.  427. 420. 

6.  Master  and  Sttxvwr.— Defective  Machineru-— Inspection. — It  1? 
H  master's  duly  to  make  Inspection  of  machinery,  for  ascertaining 
any  defects  therein  produced  from  any  cause,  but  a  failure  to 
discover  defects  that  are  not  discoverable  by  the  use  of  ordinary 
care  does  not  constitute  negligence,    p,  429. 

7.  Master  and  Sebvabt. — Defectiee  Machincrv. — Interroeatorlet.— 
In  an  action  by  an  administratrix  for  the  death  of  her  decedent 
caused  by  the  alleged  negligence  of  defendant  in  providing  a 
crane  with  hog  chains  negligently  adjusted  so  that  one  chain  bon 
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the  entire  load  and  the  consequent  breaking  thereof,  answers  to 
the  Interrogatories  to  the  Jury  that  the  chain  broke  because  of 
the  improper  adjustment,  that  there  was  nothing  to  indicate  that 
the  chain  was  insufficient  to  carry  the  load  placed  upon  it  and 
that  decedent  was  in  a  better  position  than  any  one  else  to  ascer- 
tain whether  any  particular  chain  should  be  tightened  or 
slackened  are  not  irreconcilable  with  a  verdict  for  the  plaintiff 
as  to  such  issue,  since  evidence  was  admissible  to  show  that  the 
decedent  was  away  when  the  adjustment  was  made  and  had  Just 
returned  and  knew  nothing  thereof,  pp.  430,434. 
8.  Master  and  Servant. — Instructions, — Easefitials  for  Recovery, — 
Omission  of  Material  Fact. — In  an  action  by  the  personal  repre- 
sentative of  a  decedent  against  the  defendant  for  negligence 
causing  the  death  of  said  decedent,  an  instruction  purporting  to 
set  out  all  the  facts  essential  to  plaintiffs  right  of  recovery, 
but  which  omits  the  decedent's  want  of  notice,  actual  or  con- 
structive, of  the  alleged  defect  in  the  machinery  causing  his 
death,  is  fatally  erroneous,  and  cannot  be  cured  by  other  in- 
structions announcing  the  correct  rule.    p.  435. 

Prom  Superior  Court  of  Marion  County  (74,345) ;  James 
M,  Leathers,  Judge. 

Action  by  Abbie  J.  Thomas,  as  administratrix  of  the 
estate  of  W.  Scott  Thomas,  deceased,  against  Frank  Itten- 
bach and  another.  From  a  judgment  on  a  verdict  for 
plaintiff  for  $1,000,  defendant  appeals.    Reversed. 

Elam,  Fester  &  Elam,  for  appellants. 

Kealing  &  Hugg  and  H.  N,  Spaan,  for  appellee. 

Ladiy,  C.  J. — This  action  was  brought  in  the  Superior 
Court  of  Marion  County  by  Abbie  Thomas,  as  administratrix 
of  the  estate  of  her  deceased  husband,  W.  Scott  Thomas,  to 
recover  damages  occasioned  by  his  death,  which  was  caused 
by  the  breaking  of  a  traveling  crane  upon  which  he  was  at 
work  while  in  the  service  of  appellants.  The  negligence 
charged  is  that  appellants  did  not  exercise  reasonable  care 
to  provide  decedent  with  a  safe  place  in  which  to  work. 

The  first  paragraph  of  complaint,  omitting  the  formal 
parts,  is  as  follows :  That  at,  and  for  a  long  time  prior  to, 
the  times  hereinafter  stated  defendants  were  engaged  in  the 
business  of  cutting  and  dressing  stone  to  be  used  for  build- 


422  APPELLATE  COURT  OF  INDIANA, 

Ittenbach  r.  Tbomas— 18  Tnd.  App.  420. 

ing  purposes,  and,  as  such,  owned  and  operated  a  yard  aod 
mill  in  the  city  of  Indianapolie,  Marion  county,  Indiana, 
where  they  cut  and  dressed  stone,  and  they  also  owned  and 
operated,  in  connection  with  the  cutting  and  dressing  of 
stone,  a  traveling  crane,  used  to  hoist  stone  to  and  from 
cfirs,  planers  and  saws  in  defendants'  said  yard;  that  said 
crane  was  operated  along  and  upon  a  tramway  of  two  tracks 
of  rails  laid  and  fastened  upon  timbers,  which  timbers  were 
laid  and  fastened  to  and  upon  wooden  trestles,  which  rested 
upon  the  ground,  and  upon  wliic-h  s;iid  rails  the  traveler  of 
said  crane  moved  back  and  forth)  that  said  rails  were  about 
forty-five  feet  apart  and  about  twenty-five  feet  higher  than 
the  ground  upon  which  said  trestles  rested;  that  said  tram- 
way was  about  one  hundred  and  thirty-five  feet  in  length; 
that  said  traveler  consisted  of  timbers  fastened  together, 
along  and  on  top  of  which  were  laid  and  fastened  two  steel 
or  iron  rails  about  five  feet  apart,  running  the  full  length 
of  said  traveler,  which  extended  from  rail  to  rail  of  said 
tramway,  jind  at  the  end  of  said  traveler  there  were  four 
wheels  reslin-^  upon  the  rails  of  said  tramway,  two  on  each 
rail,  and  undinieath  the  rails  and  timbers  of  said  traveler, 
and  conne^'ted  therewith  and  supporting  it,  were  four  hog 
chains,  which,  when  they  were  properly  and  safely  arranged, 
were  so  adjusted  that  each  should  bear  its  proportionate  share 
of  tiie  weight,  strain  and  load  which  said  crane  might  carry, 
hoist  or  move  in  and  about  defendants'  said  yard  and  mill 
while  being  operated;  that  said  timbers  of  said  traveler  were 
bolted  and  fastened  together  at  the  ends  and  in  the  center; 
that  upon  said  rails  of  the  traveler  there  was  a  cab  set  upon 
trucks  at  each  end  thereof,  and  in  connection  with  these 
trucks  were  wheels,  two  of  which  were  on  each  side  of  said 
cab,  and  these  wheels  moved  on  and  along  the  rails  of  said 
traveler ;  that  from  said  cab,  and  between  the  timbers,  rails 
and  hog  chains  of  said  traveler,  there  was  suspended  a  block 
and  tackle  connected  with  the  machinery  in  said  cab,  and 
to  which  block  and  tackle  there  was  attached  a  hook,  which 
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was  fastened  to  the  stone  or  other  object  to  be  moved  by  said 
crane;  that  by  means  of  said  traveler,  defendants  moved 
large  blocks  of  stone  in  and  about  their  said  yard  and  mill, 
in  the  course  of  their  business  as  such  contractors,  and  in 
cutting  and  dressing  stone  to  be  used  for  building  purposes ; 
that  in  said  cab  were  located  an  engine,  boiler  and  the  ma- 
chinery necessary  for  moving  said  traveler,  and  for  moving 
said  cab  along  the  rails  of  said  traveler,  and  for  hoisting  or 
moving  said  stone  in  and  about  defendants'  said  yard  by 
means  of  said  block  and  tackle  as  aforesaid ;  that  said  trav- 
eler moved  along  said  tramway  by  means  of  the  wheels  at 
the  end  of  said  traveler,  which  rested  upon  the  rails  of  said 
tramway;  that  said  truss-rods  supported  the  timbers,  ma- 
chinery, rails  and  cab  of  said  traveler,  and  it  was  upon  these 
hog  chains  that  the  load  moved  by  said  crane  was  carried; 
that  said  tramway  ran  east  and  west,  and  said  crane  was  so 
constructed  that  said  traveler  could  be  moved  east  and  west 
on  and  along  the  rails  of  said  tramway,  and  said  house 
or  cab  upon  said  traveler  could  be  moved  north  and  south 
between  said  tramway;  that  said  traveler  had  been  so  con- 
structed that  it  could  hoist  and  move  in  safety,  and  had 
hoisted  and  moved  in  safety,  prior  to  February  6,  1907,  large 
blocks  of  stone,  weighing  twenty-two  and  twenty-three  tons, 
and  when  in  good  repair  should  hoist  in  safety  stones  and 
other  large  bodies  weighing  twenty  tons. 

That  W.  Scott  Thomas,  plaintiff's  decedent,  was  in  the  em- 
ploy of  defendants  on  February  6,  1907,  and  had  been  in 
their  employ  for  a  long  time  prior  thereto,  in  the  capacity 
cf  engineer  of  said  traveling  crane;  that  as  such  it  was 
his  duty  to  perform  his  work  in  said  cab  upon  said  traveler, 
and  to  run  and  operate  said  engine,  boiler  and  machinery 
connected  therewith,  and,  at  the  order  and  direction  of  de- 
fendants, their  agents  and  employes,  to  move,  by  means  of 
said  crane,  blocks  of  stone,  and  in  order  to  do  so,  it  was 
necessary  for  him  to  move  and  operate  said  cab  north  and 
south  along  the  rails  of  said  traveler,  and  move  and  operate 
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said  traveler  upon  and  along  the  rails  of  said  tramway  east 
and  west,  thereby  moving  and  placing  said  stonea  at  such 
placi?s  in  and  about  said  yard  and  mill  aB  defendants,  their 
agents  and  employes  might  desire;  that  defendants  bad  used 
said  traveling  crane  for  a  long  time  prior  to  said  date,  and 
the  happening  of  the  injuries  hereinafter  complained  of ;  that 
defendants  carelessly,  wrongfully  and  negligently  suffered 
and  permitted  the  timbers,  upon  which  the  rails  and  the  cab 
rested,  to  become  old,  rotten,  weak  and  worn  out,  and  care- 
lessly, wrongfully  and  negligently  suffered  and  permitted  the 
bog  chains  supporting  said  timbers,  rails  and  cab,  by  reason 
of  the  use  to  which  they  had  been  put,  to  become  weakened, 
and  the  iron  or  steel  to  become  crystallized,  and  rendered 
wholly  insufficient  in  strength  to  support,  carry  and  hoist 
the  loads  which  defendants  required  plaintiff's  decedent  to 
lift,  hoist  and  move  with  said  crane,  and  rendered  said  trav- 
eler wholly  insufficient  for  the  purpose  for  which  it  was  to 
be  used,  and  rendered  it  dangerous  and  defective;  that 
it  waa  not  the  duty  of  decedent  to  inspect  and  repair  said 
crane,  or  any  of  its  several  parts. 

That  on  February  6,  1907,  while  decedent  was  engaged  in 
tlie  discharge  of  Ms  duties,  as  such  employe  of  the  defend- 
ant, and  while  engaged  in  operating  said  crane,  and  while  in 
the  place  where  his  said  duties  required  him  to  be,  to  wit, 
in  said  cab,  and  while  engaged  in  lifting  a  stone  weighing 
only  fourteen  tons,  nnder  the  order  and  direction  of  defend- 
nnts,  their  ageuts  and  employes,  in  the  line  of  their  duty  as 
such  agents  and  employes,  one  of  the  hog  chains  and  tim- 
bers of  said  traveler,  supporting  said  cab,  by  reason  of  its 
weakened,  defective,  rotten  and  crystallized  condition,  broke, 
causing  said  cab  to  turn  over  and  fall  to  the  ground,  fractur- 
ing decedent's  skull  and  right  leg,  and  otherwise  wounding, 
crushing  and  mangling  him,  by  reason  of  which  he  then  and 
there  died;  that  defendants,  at  and  before  the  breaking  of 
said  timbers  and  of  said  hog  chain,  had  knowledge  that  said 
timbers  in  said  traveler  were  old,  weakened,  rotten,  worn 
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Gnt,  and  defective  and  dangerous  as  aforesaid,  that  said 
hog  chain  was  weakened,  and  that  the  iron  or  steel  in  said 
chain  had  become  crystallized,  and  that  said  chain  was 
insufficient  to  support,  carry  and  hoist  the  loads  that  de- 
fendants were  hoisting,  moving  and  placing  with  said  trav- 
eler, as  aforesaid,  and  which  they  required  decedent  to  hoist 
and  move  with  said  crane;  that  said  chain  was  wholly  in- 
sufficient for  the  purposes  for  which  it  was  used,  and  was 
defective  and  dangerous  as  aforesaid,  and  defendants  had 
knowledge  of  said  defective  condition  long  enough  prior  to 
said  injuries  to  repair  said  chain  and  put  it  in  good  con- 
dition, by  the  exercise  of  reasonable  care;  that  decedent 
did  not  know  that  said  timbers  in  said  traveler  were  old, 
weakened,  rotten,  worn  out  and  out  of  repair,  and  defective 
and  dangerous  as  aforesaid,  and  did  not  know  that  said  hog 
chain  was  weakened,  or  that  the  iron  or  steel  in  it  was 
crystallized,  and  insufficient  to  support,  carry  and  hoist  the 
load  which  defendants  required,  ordered  and  directed  him 
to  hoist,  move  and  place  with  said  crane,  or  that  said  hog 
chain  was  wholly  insufficient  for  the  purposes  for  which  it 
was  used,  or  was  defective  and  dangerous  as  aforesaid. 

That  said  decedent  at  the  time  of  his  death  was  fifty-five 
years  old,  and  his  expectancy  at  said  time  was  seventeen  and 
fifty-eight  one-hundredths  years;  that  on  August  31,  1907, 
plaintiff  was  appointed  administratrix  of  the  estate  of  said 
W.  Scott  Thomas,  deceased,  by  the  clerk  of  the  Marion  Cir- 
cuit Court,  who  was  and  is  ex  officio  the  clerk  of  the  Probate 
Court  of  Marion  County,  Indiana,  and  that  she  duly  qualified 
and  assumed  the  duties  as  such  administratrix,  and  is  now 
acting  as  such ;  that  said  W.  Scott  Thomas  died,  leaving  sur- 
viving him  as  his  sole  heir  at  law,  his  widow,  the  plaintiff; 
that  at  the  time  of  his  death,  decedent  was  earning  $18  a 
week,  and  was  in  good  health;  that  said  injuries  and  con- 
sequent death  of  plaintiff's  decedent  were  caused  solely  by 
the  negligent,  careless  and  wrongful  acts  of  defendants  as 
aforesaid,  and  that  said  negligent  acts  and  conduct  were  the 
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sole  and  proximate  cause  of  the  injuries  to,  and  the  conse- 
quent death  of,  plaintiff's  decedent,  to  plaintiff's  damage  in 
the  sum  of  $10,000.  The  second  paragraph  was  substantially 
like  the  fil'st,  except  that  the  negligence  charged  in  the  first 
as  to  the  rotten  lumber  was  omitted  from  the  second. 

The  third  paragraph  was  like  the  first,  except  that  the  only 
negligence  charged  was  the  failure  of  appellants  properly  to 
adjust  the  hog  chains  so  that  each  would  bear  its  propor- 
tionate share  of  the  weight,  and  that  by  reason  of  such 
faulty  adjustment  the  weight  of  everything  lifted  by  the 
crane  rested  largely  upon  one  of  the  hog  chains,  when  a 
proper  adjustment  would  have  distributed  the  weight  to 
four. 

The  fourth  paragraph  was  substantially  like  the  third, 
except  that  the  negligence  charged  against  appellants  was 
their  failure  properly  to  inspect  the  traveling  crane,  and 
their  consequent  failure  to  discover  that  the  hog  chains  were 
improperly  adjusted. 

Appellants  filed  an  answer  in  general  denial  to  each  para- 
graph of  the  complaint,  and  the  issues  thus  formed  were  sub- 
mitted to  a  jury  for  trial.  The  jury  returned  a  general 
verdict  in  favor  of  appellee,  and  also  returned  with  the  gen- 
eral verdict  answers  to  102  interrogatories  submitted  by  the 
court.  Appellants  moved  for  judgment  in  their  favor  on 
the  answers  to  the  interrogatories  notwithstanding  the  gen- 
eral verdict,  which  motion  was  overruled  and  exception  re- 
served, and  this  action  of  the  court  is  assigned  as  error  and 
relied  on  for  reversal. 

In  passing  on  the  question  here  presented,  this  court  must 

look  solely  to  the  general  verdict,  the  interrogatories  and  the 

answers  thereto,  and  the  issues  as  made  by  the  plead- 

1.  ings.     The  general  verdict,  when  considered  sepa- 
rately for  the  purpose  of  this  motion,  is  presumed  to 

2.  find  every  material  fact  within  the  issues  in  favor  of 
the  prevailing  party.    The  genercal  verdict,  however, 

is  not  the  entire  verdict  of  the  jury.      The  interrogatories 
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and  the  answers  thereto  constitute  a  part  of  the  verdict,  and 

mnst  be  considered  in  connection  therewith.    So  far  as  the 

answers  to  the  interrogatories  are  in  irreconcilable 

3.  conflict  with  the  general  verdict^  such  answers  con- 
trol, and  override  the  general  verdict.     If  the  facts 

found  by  way  of  answers  to  interrogatories  cover  every  is- 
sue made  by  the  pleadings,  and  if  they  are  so  clearly  in  con- 
flict with  the  general  verdict  as  to  make  it  impossible  to 
reconcile  the  two  under  any  evidence  admissible  ^vithin  the 
issues,  then  the  general  verdict  must  yield  as  an  entirety. 
If  the  answers  to  the  interrogatories  are  in  irreconcilable  con- 
flict with  the  general  verdict  upon  certain  issues  formed 
by  the  pleadings,  this  has  the  effect  to  narrow  the  ap- 

4.  plication  of  the  general  verdict  to  the  other  issues 
within  the  pleadings,  upon  which  there  is  no  such  ir- 
reconcilable conflict  between  the  general  verdict  and  the  an- 
swers to  the  interrogatories,  and  the  general  verdict  must 
stand,  if  it  stands  at  all,  upon  these  issues.  If  the  answers  to 
the  interrogatories  are  not  in  irreconcilable  conflict  with  the 
general  verdict,  as  applied  to  one  or  more  of  the  issues,  such 
general  verdict  will  stand  upon  those  issues,  notwithstanding 
the  irreconcilable  conflict  between  such  answers  and  the  gen- 
eral verdict  as  to  other  issues;  and,  in  the  further  consid- 
eration of  the  case,  the  general  verdict  will  be  treated  as 
resting  solely  upon  those  issues  to  which  it  is  so  limited  by 
the  answers  to  the  interrogatories. 

We  shall  now  consider  the  issues  in  reference  to  defend- 
ants' negligence  as  presented  by  the  first  paragraph  of  com- 
plaint in  connection  with  the  general  verdict  and 

5.  the  answers  to  the  interrogatories  bearing  upon  such 
issues.    The  negligence  charged  against  defendants  is 

that  they  negligently  suffered  and  permitted  the  lumber 
upon  which  the  rails  and  cab  rested  to  become  old,  rotten, 
weak  and  worn  out,  and  carelessly  suffered  and  permitted 
the  hog  chains  supporting  said  lumber,  rails  and  cab,  by 
reason  of  the  use  to  which  they  had  been  put,  to  become 
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weakened,  and  the  iron  or  steel  in  said  chains  to  become 
crystallized,  and  rendered  wholly  insufficient  in  strength  to 
support,  carry  and  hoist  the  loads  that  were  required  to  be 
lifted,  hoisted  and  moved  by  said  crane,  and  rendered  said 
crane  wholly  insufficient  for  the  purposes  for  which  it  was 
used,  as  well  as  dangerous  and  defective. 

The  interrogatories  and  the  answers  thereto,  bearing  di- 
rectly upon  the  facts  material  to  this  issue,  are  as  follows: 
**Q.  Was  said  traveler  so  constructed  that  it  was  supported 
by  four  hog  chains?  A.  Yes.  Q.  Did  each  of  these  hog 
chains  consist  of  three  iron  rods?  A.  Yes,  Q.  Were  such 
iron  rods  coupled  together  by  links,  so  that  three  of  them 
made  a  continuous  chain  extending  from  one  end  of  the 
bridge  of  the  traveler  to  the  other  end  thereof?  A.  Yes. 
Q.  Was  each  of  these  hog  chains  made  of  wrought  iron! 
A.  Yes.  Q  .  Were  the  threads  cut  on  each  end  of  each  chain 
by  which  their  diameter  was  reduced  where  such  threads 
were  cut  to  about  one  and  five-eighths  inches?  A.  Yes. 
Q.  Was  the  estimated  tensile  breaking  strength  of  each  of 
said  rods  at  least  60,000  pounds?  A.  Yes.  Q.  If  of  rea- 
sonably good  iron,  should  these  four  rods  have  carried  at 
least  240^,000  pounds?  A.  Yes.  Q.  Did  one  of  these  rods 
break,  and  allow  the  engine  upon  the  traveler  to  fall,  with 
the  decedent  upon  it,  to  a  stone  pile  below  the  traveler,  and 
so  cause  the  death  of  decedent  ?  A.  Yes.  Q.  Was  there  any 
other  cause  for  the  falling  of  the  engine  and  the  death  of  the 
decedent,  except  the  breaking  of  one  of  the  hog  chains?  A, 
No.  *  *  *  Q.  Was  the  rod  that  broke  crystallized  at  the 
point  of  fracture  at  the  time  it  broke?  A.  Yes.  Q.  Did 
such  crystallization  to  some  extent  weaken  it  at  that  point? 
A.  Yes.  Q.  What  portion  of  its  original  strength,  if  any, 
was  taken  away  by  such  crystallization?  A.  No  evidence. 
Q.  Could  this  crystallization  be  discovered  in  any  way  be- 
fore the  rod  broke  ?  A.  No.  Q.  If  it  could  be  discovered, 
by  what  examination  or  inspection  could  it  have  been  done 
before  it  broke  ?    A.    No  evidence.    Q.    What  was  there  that 
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could  be  seen  on  the  outside  of  the  rod  before  it  broke,  to 
show  any  crystallization?  A.  Nothing.  Q.  Is  there  any 
test  or  inspection  of  any  kind  that  will  determine  that  a  rod 
is  crystallized  before  it  is  broken,  and  the  inside  revealed 
by  the  fracture  ?  A.  No.  Q.  Was  the  breaking  of  the  hog 
chain  the  sole  cause  of  the  engine's  toppling  over,  and  kill- 
ing decedent?    A.    Yes." 

It  is  true  that  ordinary  care  on  the  part  of  the  master 
requires  that  he  shall  take  notice  of  the  tendency  of  parts 
of  machinery  to  decay  from  age,  or  wear  out  by  use, 
6.  and  the  law  requires  him  to  make  reasonable  inspec- 
tion of  the  various  parts  of  machinery  from  time  to 
time  for  the  purpose  of  discovering  any  defective  parts,  to 
the  end  that  such  parts  may  be  replaced  or  repaired,  and 
his  failure  to  make  proper  inspection  or  to  repair  or  re- 
place defective  parts  which  are  discovered  or  which  might 
have  been  discovered  by  such  inspection,  is  negligence;  but 
the  master  is  not  liable  for  an  injury  to  his  servant  caused 
by  a  hidden  defect  in  the  machinery  or  appliances  furnished 
to  the  servant,  when  such  defect  was  unknown  to  the  master 
and  of  such  a  character  that  it  could  not  be  discovered  by 
reasonable  care  and  skill  in  inspection.  Chestnut  v.  Southern 
Ind.  R.  Co.  (1901),  157  Ind.  509;  LouisvUle,  etc.,  R.  Co.  v. 
Bates  (1897),  146  Ind.  564;  Baxley  v.  Satilla  Mfg.  Co. 
(1902),  114  Ga.  720,  40  S.  E.  730;  Sack  v.  Ralston  (1908), 
220  Pa.  St.  216,  69  Atl.  671,  17  L.  R.  A.  (N.  S.)  104. 

The  answers  to  interrogatories  explicitly  show  that  the 
breaking  of  the  hog  chain  was  the  sole  cause  of  the  injury, 
and  that  the  defective  condition  of  said  chain,  as 
5.    charged  in  the  complaint,  was  not  known  to  appel- 
lants, and  could  not  have  been  discovered  by  any  test 
or  inspection  possible.    It  is  therefore  apparent  that  the  an- 
swers to  the  interrogatories  before  quoted  are  in  direct  con- 
flict with  the  general  verdict  when  such  general  verdict  is 
considered  in  connection  with  the  issues  formed  under  the 
first  paragraph  of  the  complaint.    As  the  charge  of  negli- 
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gence  contained  in  the  second  paragraph  of  complaint  is 
practically  the  same  as  that  contained  in  the  first,  what  has 
been  said  applies  with  equal  force  to  the  second  paragraph. 
The  effect  of  the  answers  to  interrogatories  quoted  is  to 
limit  the  application  of  the  general  verdict  to  the  issues 
formed  under  the  third  and  fourth  paragraphs  of  the  com- 
plaint. 

We  shall  now  consider  the  answers  to  interrogatories  and 
the  general  verdict  in  connection  with  the  issues  formed  un- 
der the  third  and  fourth  paragraphs  of  complaint. 
7.  The  gravamen  of  the  charge  of  negligence  in  the  third 
paragraph  is  that  the  traveler  was  supported  by  four 
hog  chains,  two  on  each  side ;  that  these  chains  should  have 
been  so  adjusted  as  to  bear  the  weight  equally,  but  that  they 
were  negligently  and  carelessly  adjusted  by  defendants,  by 
the  tightening  of  one  of  them  more  than  the  others,  that 
one  was  required  to  sustain  a  weight  greatly  in  excess  of 
its  proportion,  and  more  than  its  strength  would  stand,  and 
that  it  broke  by  reason  of  this  improper  and  negligent  ad- 
justment. The  fourth  paragraph  of  complaint  charges  the 
same  defective  adjustment  of  hog  chains  as  the  third,  and 
charges  that  appellants  were  negligent  in  failing,  by  proper 
inspection,  to  discover  the  defect.  The  third  paragraph  al- 
leges that  the  defective  adjustment  of  the  hog  chains  was 
known  to  appellants,  and  the  fourth  charges  that  it  could 
have  been  known  to  them  had  they  made  proper  and  reason- 
able inspection.  Both  of  these  paragraphs  allege  that  the  de- 
fective adjustment  of  the  hog  chains  was  not  known  to  de- 
cedent. The  effect  of  the  general  verdict  is  to  find  that  the 
hog  chains  were  defectively  adjusted,  as  alleged,  and  that 
one  of  them  broke  by  reason  of  such  defective  adjustment, 
and  caused  the  death  of  decedent;  that  appellants  knew  of 
such  defective  adjustment,  or  that  they  might  have  known  of 
it  by  making  a  reasonable  inspection,  and  that  the  defective 
adjustment  was  not  known  by  decedent. 

The  answers  to  interrogatories^  so  far  as  they  relate  to 
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the  negligence  charged  in  the  third  and  fourth  paragraphs 
of  complaint  are  as  follows:  *'  (23)  Q.  Was  the  traveler  in 
question  built  with  the  design  that  it  would  carry  safely  loads 
weighing  twenty  tons?  A.  Yes.  (24)  Q.  Had  it  been 
used  a  number  of  years  in  defendant's  stone  yard  to  carry 
loads,  most  of  which  weighed  fifteen  tons  or  more  ?  A.  Yes. 
*  *  *  (26)  Q.  Was  there  at  any  time  before  the  acci- 
dent in  which  decedent  was  killed  any  indication  that  the 
traveler  was  not  strong  enough  to  carry  the  loads  that  were 
put  upon  it?  A.  No.  (27)  Q.  Was  there  at  any  time  any- 
thing in  the  appearance  or  movement  of  the  traveler  that  in- 
dicated that  it  would  not  carry  loads  of  fifteen  tons  or  more  ? 
A.  No.  *  *  *  (34)  Q.  Did  defendants  believe,  and 
have  good  reason  to  believe,  that  the  hog  chain  that  broke 
was  sufficient  to  carry  the  loads  to  which  it  was  subjected 
in  their  business,  without  danger,  up  to  the  time  decedent 
was  killed?  A.  Yes.  *  *  *  (59)  Q.  When  the  trav- 
eler lifted  the  stone  in  question,  and  while  it  was  carrying 
it  to  the  place  where  it  was  about  to  be  deposited,  what,  if 
anything,  was  there  to  indicate  that  the  rod  that  broke  was 
not  strong  enough  to  carry  the  stone?  A.  Nothing.  (60) 
Q.  Did  said  rod,  together  with  the  other  rods  under  tho 
traveler  that  did  not  break,  carry  said  stone  safely  until 
decedent  begun  to  lower  it?  A.  Yes.  (61)  Q.  Until  the 
rod  broke,  what,  if  anything,  was  there  to  indicate  that  any 
part  of  the  traveler  was  not  sufficiently  strong  to  carry  tho 
stone  that  decedent  was  starting  to  lower  when  his  engine 
and  cab  fell?  A.  Nothing.  *  *  *  (64)  Q.  As  op- 
erator of  the  engine,  was  the  engineer  in  better  position  than 
any  one  else  to  determine  when  any  particular  hog  chain 
should  be  slackened  or  tightened  ?  A.  Yes.  *  *  *  (66) 
Q.  Had  the  one  that  broke  been  adjusted  according  to  his 
direction  on  the  same  day  or  a  few  days  before  he  was 
killed?  A.  No.  *  *  •  (68)  Q.  Was  it  so  adjusted  by 
shortening  it?  A.  Yes.  (69)  Q.  Was  such  adjustment 
one  of  the  causes  of  the  chain's  breaking  at  the  time  it  did? 
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A.  Yes.  (70)  Q.  Would  it  have  broken  as  it  did  if  it 
had  not  been  so  adjusted?  A.  No.  (71)  Q.  Did  the  ad- 
justment of  the  hog  chains  and  the  distribution  of  the  strain 
upon  them  have  anything  to  do  with  the  breaking  of  the  one 
that  parted.  A.  Yes.  (72)  Q.  If  so,  was  it  because  the 
one  that  broke  was  drawn  up  tighter  and  made  shorter  than 
it  should  have  been f    A.    Yes." 

Appellants  contend  that  the  answers  to  interrogatories 
clearly  show  that  they  did  not  know  that  the  hog  chains  were 
defectively  adjusted,  and  that  they  could  not  have  known 
this  fact  by  reasonable  inspection. 

The  first  interrogatory  relied  on  is  the  twenty-sixth,  in 
which  the  jury  find  that  there  was  never  any  indication  at 
any  time,  before  the  accident  in  which  decedent  lost  his  life, 
that  the  traveler  was  not  strong  enough  to  carry  the  loads 
placed  upon  it.  It  is  claimed  by  appellants  that  this  amounts 
to  a  finding  that  the  defective  adjustment  could  not  have 
been  discovered  by  inspection,  the  argument  being  that  an 
inspection  could  only  disclose  defects  of  which  there  was 
some  outward  indication,  and  if  there  was  nothing  to  indicate 
the  weakness  of  the  machine,  that  an  inspection  could  not 
have  disclosed  it.  This  interrogatory,  when  considered  in 
connection  with  the  ones  directly  preceding  it,  which  relate 
to  the  length  of  time  the  machine  had  been  used,  and  weights 
that  had  been  lifted  by  it,  must  be  construed  to  mean  that 
nothing  had  developed  in  the  use  of  the  machine  in  the  past 
that  would  indicate  that  it  was  not  strong  enough  to  carry 
the  loads  that  were  put  upon  it.  It  may  be  true  that  the 
machine  may  have  been  used  for  years  in  lifting  weights 
similar  to  the  one  under  which  it  broke,  and  that  nothing 
occurred  or  developed  in  such  use  that  would  indicate  a 
weakness  or  defect,  and  still  a  defect  might  exist  that  could 
readily  be  discovered  by  a  careful  inspection  of  its  various 
parts. 

The  general  verdict  finds  that  the  defective  adjustment 
could  have  been  discovered  by  reasonable  inspection  and  the 
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interrogatory  under  consideration  does  not  expressly  and 
directly  find  that  it  could  not.  No  interrogatory  was  pro- 
pounded to  the  jury  which  required  an  answer  as  to  whether 
the  defective  adjustment  could  have  been  discovered  by  an 
inspection.  No  inferences  will  be  indulged  in  favor  of  an 
interrogatory  as  against  the  general  verdict;  all  presump- 
tions are  to  the  contrary. 

What  has  been  said  in  reference  to  interrogatory  twenty- 
six,  applies  with  equal  force  to  interrogatory  twenty-seven. 
By  the  thirty-fourth  interrogatory  the  jury  find  that  ap- 
pellants believed  and  had  good  reason  to  believe  that  the 
hog  chain  that  broke  was  sufficient  to  carry  the  loads  to 
which  it  was  subjected  in  their  business,  without  danger,  up 
to  the  time  plaintiff's  decedent  was  killed.  The  fact  that 
appellants  believed  the  machine  to  be  safe,  and  had  good 
reason  so  to  believe,  would  not  excuse  them  from  liability, 
if  it  was  in  fact  defective,  and  if  such  defect  could  have  been 
discovered  by  a  reasonable  inspection. 

Interrogatories  fifty-nine  and  sixty-one  find  that  when  the 
traveler  lifted  the  stone  under  the  weight  of  which  it  broke, 
and  while  it  was  carrjdng  it  to  the  place  where  it  was  about 
to  be  deposited,  there  was  nothing  to  indicate  that  the  rod 
that  broke  was  not  strong  enough  to  carry  the  stone;  and 
that,  until  the  rod  broke,  there  was  nothing  to  indicate  that 
any  part  of  the  traveler  was  not  sufficiently  strong  to  carry 
the  stone.  "What  we  have  said  in  discussing  interrogatory 
twenty-six  applies  with  equal  force  to  these.  We  may  also 
add  in  reference  to  these  interrogatories,  that  they  find  only 
that  there  was  nothing  to  indicate  that  the  parts  of  the 
traveler  were  not  sufficiently  strong;  they  do  not  find  that 
there  was  nothing  to  indicate  that  the  parts  were  not 
properly  adjusted. 

It  is  also  claimed  by  appellants  that  interrogatory  sixty- 
four  shows  that  decedent  had  a  better  opportunity  to  know 
of  the  danger  than  appellants  had,  and  that  decedent,  there* 
Vol.  4&— 28 
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fore,  assumed  the  risk.  Interrogatory  sixty-four  finds  that 
the  engineer,  as  operator  of  the  engine,  was  in  a  better  posi- 
tion than  any  one  else  to  determine  when  any  particular  hog 
chain  should  be  slackened  or  tightened.  This  does  not  nec- 
essarily moan  that  decedent  had  an  equal  opportunity  with 
appellants  to  know  that  the  chains  were  not  properly  ad- 
justed. One  definition  given  by  Webster  for  the  word 
** position"  is:  **The  spot  where  a  person  or  thing  is  or  is 
placed  or  takes  a  place;  site;  place;  station;  situation." 
riiving  the  word  this  meaning,  the  finding  of  the  jury  in 
answer  to  this  interrogatory  means  that  the  position  of  the 
engineer  in  the  cab  was  more  favorable  that  that  of  any  one 
else  from  which  to  determine  when  any  particular  hog  chain 
should  be  tightened  or  slackened.  It  is  a  well  settled  rale 
of  law  that  an  answer  to  an  interrogatory  will  not 
3.  be  held  to  be  in  conflict  with  the  general  verdict  if  the 
apparent  conflict  could  be  reconciled  by  any  evidence 
admissible  within  the  issues.  Evidence  was  admissible  with- 
in the  issues  to  show  that  the  hog  chains  had  been  ad- 
7.  justed  shortly  before  the  accident,  that  decedent  had 
not  been  in  his  station  in  the  cab  after  such  readjust- 
ment until  immediately  before  the  accident,  and  that  he  had 
no  oppc^rtunity  to  discover  the  defective  and  improper  ad- 
justment of  the  hog  chains.  This  interrogatory  does  not, 
therefore,  find  that  decedent  had  an  equal  opportunity  with 
appellants  to  discover  the  danger  to  which  he  was  exposed. 
The  interrocratories  are  not  in  irreconcilable  conflict  with 
the  general  verdict,  when  considered  in  connection  with  the 
issues  formed  under  the  third  and  fourth  paragraphs  of 
complaint,  and  appellants'  motion  for  judgment  in  their 
favor  on  answers  to  interrogatories  was  properly  overruled. 
Appellants  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled and  exceptions  reserved.  The  causes  assigned  for  a 
new  trial,  and  relied  on  for  reversal,  are  (1)  the  giving  of 
instruction  twenty-five;  (2)  the  giving  of  instruction  thirty- 
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one;  and  (3)  that  the  verdiet  of  the  jury  is  not  sustained 
by  suflBcient  evidence. 

The  twenty-fifth  instruction  is  as  follows:    "If  you  find 
from  a  fair  preponderance  of  the  evidence  that  defendants, 

shortly  before  the  death  of  decedent,  as  alleged,  had 
8.     repaired  the   bridge  of  defendants'   traveler,  upon 

which  decedent  was,  at  the  time,  employed,  then  it 
was  the  duty  of  defendants  to  exercise  reasonable  and  ordi- 
nary care  and  diligence  in  making  such  repairs,  and,  in  so 
doing,  to  adjust  the  truss-rods,  or  hog  chains,  supporting 
said  bridge  in  such  manner  that  they  should  be  reasonably 
fit  and  safe  to  do  the  work  which  defendants  required  to 
be  done  with  said  traveler.  And  if  you  find  from  a  fair 
preponderance  of  the  evidence  that  at  the  time  and  place  in 
question  defendants  employed  decedent  to  operate  said  trav- 
eler, and  he  was,  in  fact,  so  engaged  in  the  operation  there- 
of, in  the  line  of  his  employment  and  the  discharge  of  the 
duties  required  of  him  in  his  work,  and  if  you  further  find 
that  shortly  before  the  accident  that  caused  the  death  of 
decedent,  defendants  negligently  and  carelessly  repaired 
and  overhauled  said  bridge  and  said  truss-rods,  or  hog 
chains,  and  that  as  a  result  of  such  negligent  repairs — ^if 
you  find  they  were  negligently  made — said  truss-rods,  or  hog 
chains,  were  so  loosened  and  so  adjusted  that  the  strain  of 
the  loads  attempted  to  be  moved  by  said  traveler  was  un- 
equally distributed,  and  as  a  result  thereof  a  greater  weight 
and  strain  was  put  upon  one  or  more  of  said  truss-rods,  or 
hog  chains,  than  upon  the  others,  and  if  you  further  find 
that  because  of  such  negligence  and  carelessness  in  the  repair 
and  adjustment  of  said  truss-rods  said  traveler  could  not, 
and  did  not  hoist  and  move  in  safety  loads  of  less  weight  than 
had  been  hoisted  and  moved  by  it  before  the  defendants 
repaired  said  rods,  and  if  you  further  find  that,  as  the  direct 
and  proximate  result  of  such  negligence  of  defendants,  one 
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of  said  truss-rods  broke,  and  caused  the  cab  on  said  bridge 
to  fall  and  kill  decedent — ^then  I  instruct  you  that  plaintiff 
in  this  case  would  be  entitled  to  recover,  provided  you 
further  find  that  plaintiff's  decedent  was  himself  free  from 
any  negligence  proximately  causing  or  contributing  to  the 
alleged  injuries  resulting  in  his  death." 

In  this  instruction  the  court  undertook  to  inform  the  jury 
what  facts  appellee  was  required  to  establish  in  order  to  en- 
title her  to  a  verdict.  Such  an  instruction  amounts  to  a 
direction  to  the  jury  to  return  a  verdict  in  favor  of  plain- 
tiff, if  the  facts  enumerated  therein  are  established  by  the 
evidence,  and  that  the  facts  -so  enumerated  are  sufScient,  if 
established,  to  warrant  such  a  verdict,  unaided  by  any  other 
facts.  If  such  an  instruction  omits  from  the  facts  enumer- 
ated one  or  more  facts,  proof  of  which  is  essential  and  nec- 
essary to  a  recovery  by  plaintiff,  it  is  erroneous.  An  in- 
struction that  is  erroneous  for  this  reason  cannot  be  cured 
by  the  giving  of  other  instructions  that  correctly  state  the 
law.  American,  etc.,  Tin  Plate  Co.  v.  Bucy  (1909),  43  Ind. 
App.  501;  Lake  Shore,  etc.,  R.  Co.  v.  Johnson  (1909),  172 
Ind.  548;  Pennsylvania  Co.  v.  Ebaugh  (1899),  152  Ind.  531. 
Before  plaintiff  was  entitled  to  a  verdict,  it  was  neces- 
sary for  her  to  prove  that  her  decedent  had  no  knowl- 
edge of  the  defective  condition  of  the  machine  which  caused 
his  death,  and  also  that  he  could  not  have  known  of  such 
defects  by  the  exercise  of  ordinary  care.  It  will  be  ob- 
served that  this  instruction  makes  no  reference  to  decedent's 
knowledge  or  want  of  knowledge  of  the  defects  mentioned  in 
said  instruction.  If  the  jury  obeyed  this  instruction,  it  could 
return  a  verdict  in  favor  of  the  plaintiff,  even  though  it 
failed  to  find  from  a  preponderance  of  the  evidence  that 
decedent  had  no  knowledge  of  the  defects  complained  of, 
or  even  though  it  was  satisfied  from  the  evidence  that  he 
did  possess  such  knowledge.    The  giving  of  this  instruction 
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was  prejudicial  error,  which  entitles  appellant  to  a  new 
trial. 

As  a  new  trial  must  be  granted  for  the  error  already 
pointed  out,  it  is  unnecessary  to  prolong  this  opinion  in  the 
consideration  of  other  errors  assigned,  as  the  same  questions 
may  not  arise  upon  a  second  trial. 

Judgment  reversed,  with  directions  to  grant  a  new  trial. 


Kraus  et  al.  v.  Thomas  et  al. 

[No.  7,445.    Filed  October  6,  1911.] 

1.  Appeal. — Briefs. — Waiver. — ^Alleged  errors  not  discussed  are 
waived,    p.  440. 

2.  Pabtition. — Quieting  Title. — Complaint. — Cross-Complaint. — A 
suit  to  quiet  title  to  alleged  interests  in  certain  lands  and  for 
partition  necessarily  assails  defendant's  claim  of  title  to  the 
whole  thereof;  and  she  may  assert  her  title  in  a  cross-complaint 
and  have  all  matters  of  title  litigated  in  the  one  suit.    p.  440. 

3.  Quieting  Title. — Mistake  in  Former  Decree. — Cross-Complaint. 
— ^A  cross-complaint  setting  out  that  defendant's  mother  had  ob- 
tained an  order  setting  over  to  her  the  real  estate  in  question  as 
the  widow  of  the  owner,  his  estate  being  appraised  at  less  than 
$500,  that  the  land  had  been  erroneously  described  in  sucli  de- 
cree, that  defendant's  mother  had  been  in  possession  thereof  at 
all  times  and  that  she  had  conveyed  it  to  the  defendant  by  a 
correct  description,  and  that  defendant  owns  it,  is  sufficient  on 
demurrer,  the  plaintiffs'  complaint  asserting  ownership  of  certain 
interests  in  such  land.    p.  441. 

4.  Judgment. — Errors. — Correcting. — Evidence. — A  decree  errone- 
ously describing  real  estate  can  be  corrected  in  a  proper  pro- 
ceeding; and  other  evidence  besides  the  decree  is  admissible, 
p.  441. 

5.  Appeal. — Right  Result. — Where  the  trial  court  reached  a  right 
result  on  the  merits,  its  decision  will  not  be  disturbed,    p.  441 . 

Prom  Ripley  Circuit  Court;  Frank  E.  Little,  Special 
Judge. 

Suit  by  Valentine  Kraus  and  others  against  Dora  Thomas 
and  others.  From  a  decree  for  defendants,  plaintiffs  ap- 
peal.   Affirmed. 

Comet,  Rehuck  dt  Jackson,  for  appellants. 
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Charles  H,  Willson,  John  O.  Cravens,  Charles  B.  Willsan 
and  Romncy  L.  Willson,  for  appellee  Dora  Thomas. 

Ibach,  J. — ^Appellante  assert  title  to  an  undivided  in- 
terest in  certain  lands  in  Ripley  county,  Indiana,  and  in 
their  complaint  ask  that  their  title  be  quieted  and  that  they 
have  partition.  Defendant  Joseph  Eraus  disclaimed  any 
interest  in  the  land,  and  defendant  Dora  Thomas  (formerly 
Dora  Kraus)  filed  an  answer  in  general  denial,  and  als.) 
a  second  paragraph,  which  may  be  termed  an  answer  in 
e«toppel,  and  which  contained,  in  substance,  the  following 
averments:  That  for  more  than  twelve  years  she  had  been 
the  owner,  and  in  possession  of  the  real  estate  described  in 
the  complaint;  that  she  and  the  plaintiffs  are  the  children 
and  only  heirs  of  Henry  Kraus  and  Sophia  Kraus,  his  wife, 
both  deceased;  that  Henry  Kraus  died  in  1895,  the  owner 
of  the  real  estate  described  in  the  complaint,  of  which  he 
had  been  in  possession  from  1845  to  1895;  that  his  estate 
was  worth  less  than  $500,  and  it  had  been  set  off  to  his 
widow  by  a  decree  of  the  court  in  a  proceeding  filed  by  her 
for  that  purpose;  that  the  widow  remained  in  possession  of 
the  land  until  January  12,  1906,  when  she  conveyed  it  by 
deed  to  appellee  Dora  Thomas  and  she  has  been  in  posses- 
sion of  it  ever  since. 

It  also  appears  in  this  answer  that  at  the  time  the  petition 
was  filed  by  tlie  widow,  and  during  all  the  time  her  action 
to  have  her  husband's  estate  set  over  to  her,  was  pending, 
all  the  plaintiffs  were  residents  of  Ripley  county,  and  no 
objections  were  ever  made  by  any  of  them  to  the  entering 
of  the  decree,  until  after  the  deed  was  made  to  said  appellee, 
when  they  filed  their  suit,  asking  that  such  deed  be  set  aside, 
for  the  reason  that  said  widow  was  of  unsound  mind  when 
she  executed  it,  that  it  was  made  without  consideration,  and 
because  of  undue  influence.  It  appears  from  the  record, 
however,  that  this  complaint  was  abandoned,  and  the  com- 
plaint now  before  us  followed. 

Said  appellee  also  filed  her  cross-complaint,  in  which  she 
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asserted  title  to  the  whole  of  the  land  in  controversy,  and 
again  specially  pleaded  the  facts  upon  which  her  claim  is 
founded,  adding  the  further  averments,  that  in  the  peti- 
tion filed  by  the  widow,  Sophia  Krans,  the  real  estate  was 
erroneously  described;  that  the  scrivener  who  prepared  the 
petition  described  the  entire  property  as  it  had  been  de- 
scribed in  the  deed  to  Henry  Kraus  in  the  year  1854,  as 

''fifteen  acres  ofl:  of  the  north  end  of  the  northeast 
fourth  of  the  southwest  quarter  of  section  twenty-three, 
township  six,  range  ten  east ;  all  the  southwest  fourth  of 
the  southeast  quarter  of  section  twenty-three,  township 
six,  range  ten  east ;  also,  twenty-five  acres  off  of  the  south 
side  of  said  section  twenty-three;" 

that  the  only  real  estate  belonging  to  Henry  Kraus  that 
was  correctly  described  in  said  petition,  was  the  fifteen  acres 
aforesaid  (to  which  appellants  make  no  claim),  and  that 
the  remainder  of  the  land  was  intended  to  be  described 
as  the  northwest  fourth  of  the  southeast  quarter  of  said 
section  twenty-three,  and  as  twenty-five  acres  off  the  south 
side  of  the  northeast  fourth  of  the  southwest  quarter  of 
section  twenty-three;  that  the  grantor  of  Henry  Kraus 
placed  him  in  possession  of  the  land,  which  was  intended  to 
be  so  correctly  described,  immediately  after  the  deed  was 
prepared,  and  he  remained  in  undisputed  possession  thereof 
until  his  death,  and  the  land  so  occupied  by  him,  including 
the  fifteen  acres  correctly  described,  was  the  only  land  that 
he  possessed  in  said  section  twenty-three ;  also,  that  the  land 
actually  occupied  by  said  Kraus  was  the  identical  land 
viewed  and  appraised  in  the  widow's  petition,  when  the 
appraisers  duly  appointed  made  the  appraisement,  and  re- 
ported to  the  court  that  decedent's  estate  was  worth  less 
than  $500,  and  was  the  same  land  that  has  been  occupied  by 
said  widow  since  the  decree  of  the  court  vesting  all  her 
husband's  estate  in  her. 

The  record  discloses  two  prayers  for  relief:  one  that  the 
record  and  decree  vesting  the  estate  in  the  widow  be  cor- 
rected to  contain  the  proper  description,  and  the  other  that 
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appellee  Dora  Thomas's  title  be  quieted  against  each  and 
all  of  the  appellants.  She  elected,  upon  motion  of  appel- 
lants, to  stand  upon  that  prayer  which  asked  that  her  title 
be  quieted.  Appellants'  demurrer  to  the  cross-complaint 
was  overruled,  and  an  exception  properly  saved.  Various 
other  pleadings  were  filed,  but  the  only  points  brought  up 
for  our  consideration  arise  upon  said  appellee's  cross- 
complaint.  The  trial  resulted  in  a  decree  for  said  appellee, 
quieting  her  title  according  to  her  prayer. 

Appellants,  in  asking  this  court  to  reverse  the  decree, 
have  failed  to  present  in  a  proper  manner  for  our  consider- 
ation the  assignment  of  any  error,  except  that  the 

1.  court  erred  in  overruling  the  demurrer  to  said  ap- 
pellee's cross-complaint.    It  has  been  held  repeatedly 

by  this  court  and  the  Supreme  Court,  that  where  an  appel- 
lant fails  in  his  brief  to  refer  to  an  alleged  error  he  waives 
it,  and  that  specifications  for  a  new  trial  are  waived  if  not 
discussed.  These  rules  are  too  well  established  to  need  cita- 
tion of  authority. 

We  shall  consider  the  alleged  error  that  is  properly  pre- 
sented, an^  that  is  the  important  question  in  this  appeal. 
It  will  be  observed  that  the  cross-complaint  was  not  a 
cross-complaint  to  correct  the  record,  but  one  in  which 
said  appellee  asked  that  her  title  be  quieted.  This  theory 
was  relied  on  by  said  appellee  as  a  result  of  appellants' 
motion  to  require  her  to  make  an  election.  This,  appel- 
lants have  evidently  forgotten;  as  they  discuss  at  much 
length  the  inherent  power  of  the  court  to  correct  an  error 
in  a  judgment. 

By  statute  (§1116  Bums  1908,  §1070  R.  S.  1881),  **an 

action  may  be  brought  by  any  person,  either  in  or  out  of 

possession,    •    •    •    against  another  who  claims  title 

2.  to  or  interest  in  real  property  adverse  to  him,  al- 
though defendant  may  not  be  in  possession  thereof, 

for  the  purpose  of  determining  and  quieting  the  question  of 
title."    By  the  filing  of  the  complaint,  said  appellee's  title 
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was  assailed,  and  it  was  proper  for  her  to  assert  her  title 
in  a  cross-complaint,  and  thereby  litigate  and  have  deter- 
mined all  matters  affecting  the  title  to  the  property. 

In  her  pleading  she  says  that  by  a  mere  mistake  the  prop- 
erty owned  by  her  had  been  erroneously  described  in  the 
transfer  to  her  immediate  grantors,  but  that  in  her 

3.  deed  it  had  been  properly  described.  These,  sup- 
ported by  the  remaining  averments,  make  her  cross- 
complaint  sufficient  to  withstand  a  demurrer  for  want  of 
facts.  As  appellants  claimed  an  adverse  interest,  the  trial 
court  had  statutory  authority  to  quiet  the  title.  In  doing 
this  the  court  did  not  order  its  former  decree  setting  aside 
the  property  to  the  widow  to  be  corrected,  nor  was  this 
necessary  or  proper  in  such  a  suit.  The  question  of  correct- 
ing this  decree  was  not  before  the  court  after  said  appellee's 
election  of  prayers. 

Although  we  are  not  called  on  to  determine  the  question 

in  this  appeal,  we  may  add,  generally  speaking,  that  while 

the  merits  of  a  decree  of  the  lower  court  cannot  be 

4.  questioned  in  a  collateral  suit,  yet  we  are  satisfied 
that  in  a  proper  proceeding  brought  for  that  purpose 

a  mere  clerical  error  can  be  corrected,  and  other  evidence 
is  admissible  besides  the  decree  itself.  It  would  be  useless  to 
ask  relief  against  a  clerical  error  unless  it  be  first  shown 
that  there  is  such  error,  and  the  instances  are  few  indeed 
where  the  error  appears  upon  the  face  of  the  record  itself. 
Jenkins  v.  Long  (1864),  23  Ind.  460. 

We  have  examined  the  entire  record  in  the  case,  including 

the  errors  assigned  but  not  discussed,  and  we  have  also  read 

the  evidence  with  much  care,  and  find,  not  only  that 

5.  the  court  was  right  in  overruling  appellants'  demur- 
rer to  the  cross-complaint,  but  that  the  judgment  is 

correct  on  the  facts  averred  in  such  cross-complaint  and  in 
the  answer,  all  of  which  seem  to  have  been  fully  supported 
by  proof  on  the  trial. 
Judgment  afiKrmed. 
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FuRNESs  V.  Brummitt. 

[No.  7.G07.     Filed  OctoLur  10,  1011.] 

s 

1.  Drains.  —  Void  Order  Establishing.  —  I ti junction.  —  Estoppel. — 

Jurisdiction. — One  who  obtains  a  decree  enjoining  the  construction 
of  a  drain  established  under  an  order  alleged  to  be  void  for  want 
of  Jurisdiction,  is  estopped  to  assert  in  another  suit  that  the 
board  had  Jurisdiction  In  making  such  void  order  and  that  there- 
fore the  l>oard's  Jurisdiction  was  lost  In  such  pit)ceeding.     p.  444. 

2.  Drains. — Void  Orders. — Jurisdiction. — An  order  for  the  con- 
struction of  a  drain,  made  at  a  void  special  session,  does  not 
affect  the  board's  Jurisdiction  to  proceed  with  the  drainage  ease 
at  a  later  regular  session,    pp.  44.5. 446, 447. 

3.  Drains. — Erroneous  Judgment. — Remedy. — Appeal. — The  rem- 
edy for  an  erroneous  order  made  by  the  board  of  commissioners 
in  a  drainage  case  Is  by  api)eal.    p.  445. 

4.  Judgment. — Void. — A  void  judgment  Is  a  nullity,    p.  446. 

5.  Judgment. — Final. — Suhsequcnt  Change. — Boards  of  Commis- 
sioners. — Boards  of  commissioners  have  no  i>ower  to  change  final 
orders  made  In  cases  over  which  they  have  Jurisdiction,  and 
where  such  orders  are  made  when  they  are  in  lawful  session, 
p.  447. 

6.  Duains. — Injunction. — Parties. — ^Where  a  drain  has  been  estab- 
lished and  a  commissioner  appointed  to  construct  It,  a  suit  to 
restrain  the  construction  thereof  must  be  against  such  commis- 
sioner, and  not  against  the  petitioners,    p.  447. 

Prom  Porter  Superior  Court;  Charles  H.  Truesdell,  Spe- 
cial Judge. 

Suit  by  Albert  W.  Furness  against  William  Brummitt. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Affirmed. 

N.  L.  Agnexv,  for  appellant. 
H,  U.  Lonng,  for  appellee. 

Felt,  P.  J. — The  facts  pertinent  to  the  question  presented 
for  decision  by  this  appeal  are  as  follows:  On  June  30, 
1906,  appellee  filed  in  the  office  of  the  auditor  of  Porter 
county,  Indiana,  his  petition  for  the  drainage  of  certain 
lands  belonging  to  himself  and  others,  averring  that  the 
drain  would  not  exceed  two  miles  in  length,  and  would  not 
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cost  to  exceed  $300,  which  petition  was  by  the  auditor  re- 
ferred to  the  county  surveyor.  On  July  10,  1906,  the  sur- 
veyor filed  his  report  thereon,  which  report  was  on  file  wheu 
the  board  of  county  commissioners  convened  on  August  6, 
1906.  Said  board,  **by  agreement  of  the  parties,''  set  the 
report  for  hearing  specially  on  August  11,  1906,  which  time 
was  after  the  expiration  of  the  August  term  of  the  commis- 
sioners' court,  and  in  vacation.  On  said  day  *'the  board 
met  as  per  adjournment"  at  their  regular  place  of  meet- 
ing, and  proceeded  to  hear  and  determine  all  questions  re- 
lating to  said  drainage  petition,  and  after  finding  that  due 
notice  had  been  given,  and  after  considering  certain  re- 
monstrances— ^including  that  of  appellant — ^by  agreement  of 
the  parties  the  board  approved  said  report,  confirmed  the 
assessments  as  modified,  established  the  ditch,  and  referred 
it  to  Alfred  R.  Putnam,  county  surveyor,  for  construction. 
Appellant's  land  was  assessed  $10,  and  he  was  present  when 
the  order  of  August  11,  1906,  was  made  by  the  board  of 
commissioners.  Thereafter  appellant  appealed  to  the  Porter 
Superior  Court,  which  appeal  was  dismissed  by  the  court, 
and  thereupon  appellant  filed  suit  in  said  superior  court 
against  appellee  and  said  surveyor,  to  enjoin  the  construc- 
tion of  said  ditch,  alleging  that  the  order  of  the  board  of 
commissioners  entered  on  August  11,  1906,  was  void,  be- 
cause the  board  had  no  power  to  adjourn  from  August  6  to 
August  11,  1906,  to  consider  and  pass  upon  the  petition  and 
remonstrances  in  said  proceeding ;  that  no  notice  of  the  con- 
vening of  the  special  session  of  said  board  had  been  given, 
and  the  board  was  not  legally  in  session  on  August  11,  and 
the  order  then  made  was  void.  On  June  25,  1907,  that  suit 
was  tried,  and  the  Porter  Superior  Court  entered  a  decree, 
enjoining  the  construction  of  said  ditch  under  the  order  of 
August  11.  On  July  1,  1907,  appellee  appeared  before  said 
board  of  commissioners,  while  in  legal  scssi'^n,  called  up 
said  proceeding,  made  known  the  action  of  the  superior 
court,  and  thereupon  said  board  set  the  hearing  of  the  re- 
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port  of  the  engineer  and  the  remonstrances  in  said  pro- 
ceeding for  the  first  Monday  in  August,  1907,  and  notified 
all  parties  aflfected  thereby  of  the  time  and  place  of  hear- 
ing. On  Monday,  August  5,  1907,  the  board  took  up  the 
hearing  of  said  report,  including  the  remonstrance  of  ap- 
pellant filed  on  July  16,  1906.  Appellant  appeared  before 
said  board,  and  filed  a  motion  praying  for  a  dismissal  of 
appellee's  petition  and  the  report  thereon,  on  tlie  ground  that 
the  commissioners  then  had  no  jurisdiction  over  said  petition 
and  report,  and  no  authority  to  hear  and  determine  them, 
which  motion  was  overruled  by  the  board.  Thereupon  the 
board  proceeded  to  hear  the  evidence  on  said  report  and 
remonstrance,  in  the  presence  of  appellant,  and  after  hear- 
ing it,  made  an  order  confirming  the  assessments  shown  in 
the  report  establishing  the  ditch  and  appointing  as  construc- 
tion commissioner  Guy  F.  Stinchfield,  county  surveyor. 

No  appeal  was  taken  from  this  order,  but  on  September 
9,  1907,  appellant  filed  suit  in  the  Porter  Superior  Court 
against  appellee  and  Guy  F.  Stinchfield,  to  enjoin  them 
from  constructing  said  ditch  as  ordered  by  the  board  on 
August  5,  1907.  The  complaint  was  dismissed  as  to  Stinch- 
field. Appellee  Brummitt  thereupon  filed  an  answer  in  two 
paragraphs,  the  first  of  which  was  a  general  denial,  and 
the  second  set  up  in  detail  the  facts  of  all  the  proceedings 
in  both  courts.  A  demurrer  for  want  of  facts  was  filed  to 
the  second  paragraph  of  the  answer,  and  was  overruled. 
The  court  found  for  appellee,  and  that  appellant  should 
take  nothing  by  his  complaint.  Judgment  was  rendered  ac- 
cordingly.   A  motion  for  a  new  trial  was  filed  and  overruled. 

The  errors  assigned  present  the  question  that  the  finding 
of  the  court  is  not  sustained  by  sufficient  evidence. 

The  gist  of  appellant's  contention  is  that  after  the  judg- 
ment of  the  superior  court  was  rendered  on  June  25,  1907, 
enjoining  the  construction  of  the  ditch,  there  was  no 

1.    proceeding  pending  before  the  board  of  commission- 
ers; that  nothing  was  before  it  upon  which  it  could 
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legally  act  in  said  proceeding,  and  that  its  action  in  setting 
the  case  for  hearing,  in  assuming  jurisdiction,  and  in  trying 
and  determining  the  case  was  absolutely  null  and  void,  and 
that  appellee  should  have  been  enjoined,  as  prayed.  This 
is  a  suit  in  equity.  He  who  seeks  equity  must  do  equity. 
Appellant  obtained  in  his  favor  the  judgment  of  June  25, 
1907,  holding  the  order  of  the  commissioners,  made  on  Au- 
gust 11,  1906,  void,  and  appellee  acquiesced  therein,  and  on 
his  application  the  further  proceedings  in  the  case  were 
taken  before  the  board  of  commissioners,  so  that  for  the  pur- 
poses of  this  appeal  the  orders  of  the  board  of  commissioners, 
made  on  August  11,  1906,  must  be  considered  as  null  and 
void.  Appellant  cannot  now  consistently  contend  that  the 
order  was  regular  and  valid,  and  ended  the  jurisdiction  of 
the  board,  or  that  it  was  only  erroneous,  after  having  ob- 
tained an  injunction  on  the  ground  that  it  was  absolutely 
void.    In  view  of  this  situation,  the  proceeding  before 

2.  the  board  of  county  commissioners  was  not  changed 
by  the  action  of  the  members  of  the  board  on  August 

11,  but  remained  the  same  as  if  no  such  action  or  attempted 
action  had  been  taken. 

Had  the  board  been  legally  in  session,  a  question  we  need 

not  and  do  not  determine  (Kraiis  v.  Lehman  [1898],  170 

Ind.  408),  and  made  such  order,  even  though  er- 

3.  roneous,  the  remedy  would  have  been  by  appeal  and 
not  by  suit  to  enjoin.    Gavin  v.  Board,  etc.  (1885), 

104  Ind.  201,  206;  Badger  v.  Merry  (1894),  139  Ind.  631, 
634.  What  the  superior  court  did  was  to  enjoin  the  carry- 
ing out  of  an  order  that  was  alleged  to  be  void,  because  it 
was  made  when  the  board  was  not  legally  in  session. 

The  writing  appearing  on  the  records,  though  placed  there 
in  pursuance  of  the  direction  of  members  of  the  board,  when 

not  legally  in  session  as  such  board  of  commissioners, 
2.    did  not  change  the  status  of  the  case;  the  delay  in 

taking  further  action  did  not  destroy  the  jurisdiction 
of  the  board,  which  had  already  attached,  nor  did  the  judg- 
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ment  of  the  superior  court  go  further  than  to  enjoin  the 
execution  of  the  void  order.  Hobbs  v.  Board,  etc,  (1885), 
103  Ind.  575,  580;  Anderson  v.  Weber  (1907),  39  Ind.  App. 
443. 

In  the  case  of  Tolin  v.  Jones  (1904),  33  Ind.  App.  423, 
431,  this  court,  in  speaking  of  an  order  made  by  a  board  of 

commissioners,  said:    **As  this  additional  order  was 
4.     absolutely  void  because  of  want  of  jurisdiction  of  the 

subject-matter  concerning  which  it  was  made,  it  was 
immaterial  whether  it  stood  as  such,  or  should  afterwards  be 
stricken  out.  It  could  be  binding  upon  no  one  for  any  pur- 
pose, and  was  from  tlie  beginning  as  if  never  made.  *  •  * 
Nor  can  it  be  said  that  this  void  provision  made  void  the 
final  order  approving  the  report  of  the  viewers.  The  order 
approving  the  report  was  complete  in  itself."  The  principle 
involved  here  is  the  same  as  that  in  the  ease  from  which  we 
have  quoted.  In  1  Freeman,  Judgments  (4th  ed.)  §117,  it 
is  stated:  *'A  void  judgment  is,  in  legal  effect,  no  judgment. 
By  it  no  rights  are  divested.  From  it  no  rights  can  be  ob- 
tained. Being  worthless  in  itself,  all  proceedings  founded 
upon  it  are  equally  worthless.  It  neither  binds  nor  bars  any 
one."  See,  also,  Thompson  v.  McCorkle  (1894),  136  Ind. 
484,  493,  43  Am.  St.  334. 

The  question  we  are  called  on  to  decide  is  not  at  all  similar 
to  the  question  presented  where  an  appeal  is  taken  from  an 

order  of  the  board  of  commissioners  made  when  le- 
2.    gaily  in  session  in  a  proceeding  where  the  board  has 

jurisdiction.  Here,  the  judgment  of  the  superior 
court  enjoining  the  construction  of  the  ditch,  because  of  the 

want  of  power  to  act  when  the  board  ordered  its  construc- 

» 

tion,  did  not  change  the  status  of  the  proceeding  before  the 
board,  but  left  it  pending  the  same  as  if  no  steps  had  been 
taken  after  August  5,  1907. 

In  reaching  this  conclusion,  we  are  not  unmindful  of  the 
holdings  of  our  Supreme  Court,  to  the  effect  that  when  a 
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board  of  county  commissioners,  acting  in  a  case  where 

5.  it  has  jurisdiction  of  the  person  and  of  the  subject- 
matter,  and  when  in  lawful  session,  makes  a  final 

order,  it  cannot  subsequently  change  or  annul  such  order. 
Town  of  Hardinsburg  v.  Cravens  (1897),  148  Ind.  1;  Gavin 
V.  Board,  etc.,  supra;  Badger  v.  Merry,  supra.  Our  con- 
clusion is  consistent  with  those  decisions,  the  distinction  be- 
ing that  in  this  case  we  are  dealing  with  an  order  absolutely 
void,  for  the  purposes  of  the  case  at  least,  because  made 
when  the  board  was  not  legally  in  session. 

The  board  did  not  lose  jurisdiction  because  the  members 
thereof  assumed  to  act  when  not  in  session,  for  it  might 

lawfully  begin  over  at  the  point  where  the  proceed- 
2.    ings  ceased  to  be  legal.     From  this  it  follows  that 

after  the  board,  on  August  5,  1907,  made  the  second 
order  establishing  the  ditch,  appellant's  remedy  for  relief 
from  such  order,  if  irregular  or  erroneous,  was  by  appeal, 
and  not  by  an  independent  suit  to  enjoin. 

Furthermore,  the  ditch  having  been  established,  and  the 
commissioner  appointed  to  construct  it,  if  any  independent 

suit  could  thereafter  be  maintained  to  enjoin  its  con- 

6.  struction,  the  commissioner  was  the  one  to  be  en- 
joined, for  the  case  had,  by  such  orders,  passed  be- 
yond the  control  of  the  petitioners  or  other  parties  to  the 
proceeding.    Grume  v.  Wilson  (1886),  104  Ind.  583;  Board, 
etc.,  v.  Jarneclc  (1905),  164  Ind.  658. 

No  available  error  is  shown  by  the  record  and  the  judg- 
ment is  aflSrmed. 
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Straus  et  al.  v.  Yeager. 

[No.  7,144.  Filed  February  2,  1911.  Rehearing  denied  June  1,  1911. 

Transfer  denied  October  11,  1911.] 

1.  Courts. — Jurisdiction. — Contracts. — Bales. — The  circuit  court  of 
the  county  in  which  defendant  lives  has  Jurisdiction  of  an  action 
to  recover  damages  for  an  alleged  breach  of  an  executory  con- 
tract for  the  sale  of  lands  situate  in  Illinois,    p.  453. 

2.  Vendob  and  Pubchaseb. — Contracts  of  Sale. — Tender. — Pur- 
chase Money. — Where  a  contract  for  the  sale  of  real  estate  is  en- 
tire and  its  provisions  are  concurrent  and  dependent,  an  action 
for  purchase  money  cannot  be  maintained  until  the  vendor  has 
tendered  a  deed  conveying  a  merchantable  title  to  the  real  estate, 
p.  453. 

3.  Vendob  and  Pubchaseb. — Contracts  of  Sale. — Divisible. — Ten- 
der.— An  action  for  damages  lies  for  the  breach  of  a  provision  in 
an  executory  contract  for  the  sale  of  real  estate  without  the 
tender  of  a  deed,  where  the  contract  is  divisible  and  the  obliga- 
tions are  independent,    p.  454. 

4.  CoNTBACTS. — Entire. — Dirisihle. — ^A  contract  is  not  necessarily 
Indivisible  because  it  is  contained  in  one  instrument  and  signed 
by  the  same  parties,    p.  454. 

5.  Vendob  and  Pubchaseb. — Covenant  to  Convey. — Consideration. 
— ^Where  the  covenant  to  convey  is  the  consideration  for  the  obli- 
gation to  pay,  a  tender  of  the  deed  of  conveyance  is  not  an  es- 
sential prerequisite  to  the  collection  of  the  debt    p.  454. 

6.  Vendob  and  Pubchaseb. —  Contracts  of  Sale. —  Divisibility. — 
Where  vendors  contracted,  in  consideration  of  $50  cash,  **$9,(XK) 
to  be  paid  in  cash  ♦  ♦  ♦  on  November  13,"  and  $1,000  to  be 
paid  on  the  following  March  1,  the  balance  to  be  secured  by  mort- 
gage, to  convey  certain  lands  not  later  than  March  1,  such  ven- 
dors may  maintain  an  action  for  such  payments  as  they  become 
due,  although  they  have  not  tendered  a  deed  for  such  land,  the 
contract  being  divisible,    p.  454. 

7.  Vendob  and  Pubchaseb. — Contract  to  Accept  Defective  Title. — 
One  may  contract  to  accept  a  defective  title,  or  to  make  pay- 
ments before  obtaining  title,  but  he  cannot  afterwards  be  heard 
to  say  that  another  rule  would  have  been  applicable  in  the  ab- 
sence of  such  agreement    p.  457. 

8.  Pleading. — Complaint. — Sufficiency  for  Some  Relief. — ^A  com- 
plaint sufficient  to  entitle  the  plaintiff  to  some  relief  is  good  as 
against  a  demurrer,    p.  457. 

9.  Vendob  and  Pubchaseb. — Sales. — Payments. — Deeds. — Tender, 
— Amended  Complaint. — ^Where  a  vendee  agreed  to  make  a  pay- 
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ment  on  a  purchased  farm  on  November  13,  the  deed  to  be  ex- 
ecuted not  later  than  the  following  March  1,  and  a  complaint  for 
the  collection  of  such  payment  was  filed  November  14,  an  amend- 
ed complaint  filed  after  March  1  need  not  show  a  tender  of  a 
deed,  since  an  amended  complaint  relates  back  to  the  time  of 
the  filing  of  the  original  complaint    p.  457. 

10.  Vendor  and  Pubchaseb. — Contracts  of  Sale. — Remedies  for 
Breach. — Express  Mention  of. — Effect. — Where  a  contract  for  the 
sale  of  real  estate  provides,  amcmg  other  things,  that  "if  either 
of  the  parties  shall  fail  or  refuse  to  perform  the  stipulations 
hereof  ♦  ♦  ♦  the  other  parties  may,  by  suit,  enforce  the  spe- 
cific performance  ♦  ♦  ♦  of  this  contract,  ♦  ♦  ♦  or  may 
at  their  option  recover  from  such  defaulting  party  ♦  ♦  ♦ 
whatever  damages  they  may  have  suffered,"  the  parties  are  not 
restricted  to  the  remedies  expressed,  but  may  resort  to  any  other 
legal  remedies  for  redress,    pp.  458, 4G0, 4G1. 

11.  Specific  I*erfoemance. — Contracts. — A  suit  for  the  specific 
performance  of  a  contract  is  an  equitable  proceeding,  and  imports 
that  the  contract  will  be  ordered  performed,  if  at  all,  substan- 
tially as  agreed  upon.    p.  460. 

12.  Contracts. — Exclusion  of  Legal  Remedy. — ^A  contract  that  ex- 
cludes a  legal  remedy  for  the  breach  thereof  must  be  definite  and 
positive  in  that  regard,    p.  461. 

13.  Contracts. — Construction. — Words. — Contracts  will  be  con- 
strued so  as  to  give  effect  to  the  intention  of  the  parties ;  and  the 
words  used  will  be  given  their  ordinary  meaning  unless  a  differ- 
ent meaning  Is  indicated,    p.  461. 

14.  Contracts. — Construction. — Consistency. — Application  of  Law 
thereto. — In  construing  a  contract,  the  instrument  should  be 
made  consistent;  and  the  law  applicable  thereto  should  be  con- 
sidered in  making  such  construction,    p.  461. 

From  Benton  Circuit  Court;  J.  T.  Saunderson,  Judge. 

Suit  by  Simon  J.  Straus  and  others  against  Edwin  S. 
Yeager.  From  a  judgment  for  defendant,  plaintiflfs  appeal. 
Reversed. 

Charles  M.  Snyder  and  Odell  Oldfather,  for  appellants. 
Prazer  &  Isham,  for  appellee. 

Felt,  J. — This  is  an  appeal  from  a  judgment  of  the  Ben- 
ton Circuit  Court,  sustaining  a  demurrer  to  a  complaint  in 
three  paragraphs. 

The  errors  assigned  and  argued  by  counsel  for  appellants 
Vol.  48—29 
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are  the  sustaining  of  appellee's  demurrer  to  appellants* 
amended  first  and  ** third  and  further"  paragraphs  of  com- 
plaint. 

In  the  amended  first  paragraph  of  complaint  it  is  alleged, 
in  substance,  that  plaintiffs  were  partners  doing  business 
under  the  firm  name  and  style  of  Straus  Bros.  &  Co. ;  that 
on  October  31,  1906,  plaintiffs  entered  into  a  certain  con- 
tract in  writing  with  defendant,  which  contract  was  filed 
as  an  exhibit  and  made  a  part  of  the  complaint;  that  by 
the  terms  of  said  contract  defendant  agreed  to  pay  to  plain- 
tiffs on  November  13,  1906,  the  sum  of  $9,000,  which  was 
due  and  unpaid;  that  by  the  mutual  mistake  of  the  parties 
to  said  contract,  and  of  the  scrivener  who  wrote  it,  it  was 
dated  ''November  31,  1906,"  when,  in  truth  and  in  fact,  it 
was  executed  on  October  31,  1906;  that  on  November  13, 
1906,  and  thereafter,  plaintiffs  were  ready  and  willing  to 
perform  all  the  conditions  of  said  contract  to  be  by  them 
performed,  and  offered  to  perform  all  the  conditions  that 
had  accrued  up  to  that  date,  and  on  that  date  demanded  of 
appellee  the  performance  of  each  of  the  conditions  on  his 
part  to  be  performed,  that  had  accrued  up  to  that  date; 
that  defendant  refused  to  perform  the  conditions  on  his  part 
to  be  performed,  and  prevented  plaintiffs  from  performing 
the  conditions  to  be  by  them  performed.  On  this  paragraph 
the  plaintiffs  pray  judgment  for  $10,000,  and  all  proper  re- 
lief. 

Plaintiffs'  ** third  and  further  paragraph  of  complaint" 
alleges  the  facts  stated  in  said  amended  first  paragraph  of 
complaint,  and,  in  addition  thereto,  states  that  by  the  terms 
of  said  contract,  defendant  sold  and  plaintiffs  bought  a  stock 
of  goods  owned  by  defendant,  and  located  at  Earl  Park,  In- 
diana, which  stock  was  to  be  invoiced  at  actual  cost  of  the 
goods,  except  that  those  damaged,  unsalable,  or  out  of 
style,  were  to  be  taken  at  their  actual  value;  that  the  pos- 
session of  said  stock  was  to  be  delivered  to  plaintiffs  on 
November   13,    1906,    and   inventory   was   to   be   made   of 
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the  stock  on  that  day  or  the  day  following;  that,  accord- 
ing to  the  intention  of  the  parties  executing  said  contract, 
the  amount  of  the  value  of  said  stock  of  goods,  when  ascer- 
tained, was  to  be  applied  on  the  debt  of  $9,000,  to  be  paid 
by  defendant  to  plaintiffs  on  November  13,  1906;  that  on 
November  13,  1906,  plaintiffs  demanded  of  defendant  pos- 
session of  said  stock  of  goods  at  the  place  in  Earl  Park,  In- 
diana, where  the  goods  were  situated,  and  then  and  there 
offered  to  proceed  with  the  inventory  thereof,  and  demanded 
of  defendant  the  performance  of  his  contract,  and  offered 
to  perform  all  the  conditions  of  said  contract  by  plaintiffs 
to  be  performed,  which  had  accrued  to  that  date;  that  de- 
fendant refused  to  perform  any  of  the  conditions  of  said 
contract  on  his  part  to  be  performed,  and  then  and  there 
repudiated  said  contract,  denied  the  execution  thereof,  re- 
fused to  deliver  the  stock  of  goods  to  plaintiffs,  or  to  pro- 
ceed with  the  inventory,  or  to  permit  plaintiffs  so  to  do, 
and  also  refused  to  pay  said  sum  of  $9,000,  or  any  part 
thereof,  and  ordered  plaintiffs  from  the  premises ;  that  plain- 
tiffis  were  ready,  willing  and  able  to  do  and  perform  all 
the  conditions  of  said  contract  that  had  accrued  to  the  date 
of  the  commencement  of  this  suit,  which  they  were  to  per- 
form, and  have  actually  performed  all  such  conditions,  ex- 
cept those  that  defendant  prevented  them  from  perform- 
ing, and  stand  ready  to  do  and  perform  each  condition  of 
the  contract  on  their  part  thereafter  to  be  performed,  in 
accordance  with  the  provision  thereof.     This  paragraph  of 
complaint  also  avers  the  mutual  mistake  as  to  the  date  of 
the  contract,  and  prays  that  it  be  reformed  and  made  to 
bear  the  date  of  October  31,  1906,  and  demands  judgment 
in  the  sum  of  $10,000.    The  original  suit  was  filed  on  No- 
vember 14, 1906,  and  the  paragraphs  of  complaint  now  under 
consideration  were  filed  on  October  1,  1907.    The  demurrer 
challenges  the  .sufficiency  of  the  facts  alleged,  and  also  the 
jurisdiction  of  the  court. 

The  contract,  filed  as  exhibit  A,  shows,  in  substance,  that 
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Following  this  portion  of  the  contract,  we  find  a  provision 
stating  that 

**it  is  further  agreed  that,  in  consideration  of  the  fore- 
going, the  second  party  hereby  sells  and  the  first  party 
hereby  buys  the  stock  of  goods  now  owned  by  the  second 
party,  which  is  located  at  Earl  Park,  Indiana,  which 
stock  is  to  be  invoiced  at  actual  cost  (no  charge  for 
freight  or  cartage),  except  such  goods  as  are  damaged, 
or  unsalable  on  account  of  style,  which  shall  be  taken  at 
value/' 

The  contract  further  provides: 

''Said  stock  to  be  turned  over  to  Straus  Bros.  &  Co.  on 
November  13,  1906,  and  inventory  to  be  made,  starting 
on  the  13th  of  November,  or  the  14th." 

And  it  also  states  that  each  party  shall  select  an  appraiser. 
The  contention  of  appellee,  that  the  court  did  not  have 
jurisdiction,  cannot  be  approved.     This  may  have  been  a 
sound  argument  as  applied  to  the  amended  second 

1.  paragraph  of  complaint,  which  was  for  specific  per- 
formance of  the  contract,  and  showed  the  purchase  of 

real  estate  in  Illinois,  but  this  paragraph  has  been  aban- 
doned by  appellants,  and  we  have  to  consider  only  the 
amended  first  and  *'the  third  and  further''  paragraphs. 
These  paragraphs  seek  a  recovery  of  a  part  of  the  purchase 
money  of  the  Illinois  real  estate  upon  the  executory  con- 
tract. Neither  paragraph  shows  that  appellants  have  title, 
nor  that  they  have  tendered  title. 

Appellee  contends  that  a  tender  of  a  merchantable  title 

is  a  condition  precedent  to  the  enforcement  of  the  demand 

for  payment  of  any  part  of  the  purchase  money.    If 

2.  the  contract  is  one  that  must  be  dealt  with  as  an  en- 
tirety, and  its  provisions  are  concurrent  and  de- 
pendent, then  the  weight  of  authority  in  this  State  supports 
such  contention.  Irwin  v.  Lee  (1870),  34  Ind.  319;  Oood- 
wine  V.  Morey  (1887),  111  Ind.  68;  Melton  v.  Coffelt  (1877), 
59  Ind.  310;  Migatz  v.  Stieglitz  (1906),  166  Ind.  361; 
McCleary  v.  Chipman  (1904),  32  Ind.  App.  489. 
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Where  the  contract  is  diyisiblCy  and  the  obligations  arc 

independent,  if  the  parties  to  the  agreement  have  provided 

that  an  instalment  of  the  purchase  money  shall  be 

3.  due  before  the  time  arrives  for  executing  the  deed, 
then  suit  may  be  maintained  for  the  instalment  due, 

without  tendering  a  deed  or  shovring  title.  Wile  v.  Rochester 
Improvement  Co.  (1900),  24  Ind.  App.  422;  Claypool  v. 
German  Fire  Ins.  Co.  (1904),  32  Ind.  App.  540;  Keller  v. 
Reynolds  (1895),  12  Ind.  App.  383,  387;  Loud  v.  Pomona 
Land,  etc.,  Co.  (1894),  153  U.  S.  564,  14  Sup.  Ct.  928,  38  L. 
Ed.  822;  Wooten  v.  Walters  (1892),  110  N.  C.  251,  14  S.  E. 
734;  Leonard  v.  Bates  (1822),  1  Blackf.  •171,  ^173;  Cun- 
ningham  v.  Owinn  (1837),  4  Blackf.  341,  1  Beach,  Contracts 
§731;  7  Am.  and  Eng.  Ency.  Law  (2d  ed.)  95;  Irwin  v 
Lee,  supra;  Carver  v.  Fennimore  (1856),  8  Ind.  135;  Easier 
V.  NicJiols  (1856),  8  Ind.  260;  Harshman  v.  Paxson  (1861), 
16  Ind.  512;  Keeler  v.  CUfford  (1897),  165  111.  544,  46  N. 
E.  248. 

A  contract  is  not  entire  and  indivisible  because  em- 

4.  braced  in  one  instrument  and  signed  by  the  same 
parties.    Pierson  v.  Crooks  (1889),  115  N.  Y.  539,  22 

N.  E.  349,  12  Am.  St.  831. 

Where  the  covenant  to  convey  is  the  consideration 

5.  for  the  obligation  to  pay,  a  tender  of  conveyance  is 
not  essential  to  the  collection  of  the  debt.    Trimble  v. 

Green  (1835),  33  Ky.  •353. 
We  are  called  on  to  determine  whether  the  covenants  in 
the  contract  executed  by  appellants  and  appellee  are 

6.  dependent  or  independent.     That  is,  on  November 
14,  1906,  when  this  suit  was  filed,  did  the  right  of 

appellants  to  maintain  this  suit  depend  upon  their  execu- 
tion of  the  covenant  to  convey,  or  upon  a  tender  of  a  deed 
for  the  land?  Did  appellants  have  the  right  to  divide  the 
contract,  and  sue  for  the  $9,000,  which,  by  the  terms  thereof, 
became  due  on  November  13,  1906 1     We  have  purposely 
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set  out  all  the  material  provisions  of  the  contract  to  enable 
us  properly  to  determine  this  question. 

In  the  case  of  Loud  v.  Pomona  Land,  etc,  Co.,  supra,  on 
page  576,  the  court,  by  Jackson,  J.,  said:  **The  question 
whether  covenants  are  dependent  or  independent  must  be 
determined  in  each  case  upon  the  proper  construction  to  be 
placed  on  the  language  employed  by  the  parties  to  express 
their  agreement.  If  the  language  is  clear  and  unambiguous* 
it  must  be  taken  according  to  its  plain  meaning  as  expressive 
of  the  intention  of  the  parties,  and  under  settled  principles 
of  judicial  decision  should  not  be  controlled  by  the  supposed 
inconvenience  or  hardship  that  may  follow  such  construction. 
If  parties  think  proper,  they  may  agree  that  the  right  of 
one  to  maintain  an  action  against  another  shall  be  condi- 
tional or  dependent  upon  the  plaintiff's  performance  of 
covenants  entered  into  on  his  part.  On  the  other  hand,  they 
may  agree  that  the  performance  by  one  shall  be  a  condition 
precedent  to  the  performance  by  the  other.  The  question 
in  each  case  is,  which  intent  is  disclosed  by  the  language 
employed  in  the  contract?  *  •  •  In  the  learned  note 
of  Serjeant  Williams  to  the  early  case  of  Pordage  v.  Cole 
[1607],  1  Saund.  319i,  320a,  it  is  said  that  *if  a  day  be-ap- 
pointed  for  payment  of  money,  or  part  of  it,  or  for  doing 
any  other  act,  and  the  day  is  to  happen,  or  may  happen, 
before  the  thing  which  is  the  consideration  of  the  money, 
or  other  act,  is  to  be  performed,  an  action  may  be  brought 
for  the  money  or  for  not  doing  such  other  act  before  per- 
formance; for  it  appears  that  the  party  relied  upon  his 
remedy,  and  did  not  intend  to  make  performance  a  condi- 
tion precedent;  and  so  it  is  where  no  time  is  fixed  for  per- 
formance of  that  which  is  the  consideration  of  the  money 
or  other  act.'  *' 

In  the  syllabus  to  the  case  of  Ooldsborough  v.  Orr  (1823), 
8  Wheat.  ^217,  5  L.  Ed.  600,  it  is  said  that  "where  the  acts 
stipulated  to  be  done,  are  to  be  done  at  different  times,  the 
covenants  are  to  be  construed  as  independent  of  each  other." 
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In  llio  case  of  Ooodwin  v.  Lynn  (1827),  4  Wash.  C.  C. 
714,  Fed.  Cas.  No.  5,553,  th«  rule  is  laid  down  that  to 
ascertain  ''whether  covenants  are  dependent  or  not,  the  in- 
tention of  the  parties  is  to  be  discovered,  rather  from  the 
order  of  time  in  which  the  acts  are  to  be  done,  than  from 
the  structure  of  the  instrument." 

In  7  Am.  and  Eng.  Ency.  Law  (2d  ed.)  95,  the  two  classes 
of  contracts  are  defined  as  follows:  '*A  contract  is  entire 
wlien  by  its  terms,  nature,  and  purposes  it  contemplates  and 
intends  that  each  and  all  of  its  parts,  material  provisions  and 
the  consideration,  are  common  each  to  the  other  and  inter- 
dependent. A  divisible  contract  is  one  in  its  nature  and 
purposes,  susceptible  of  division  and  apportionment,  having 
two  or  more  parts  in  respect  to  matters  and  things  contem- 
plated and  embraced  by  it,  not  necessarily  dependent  upon 
each  other,  nor  is  it  intended  by  the  parties  that  they  shall 
be.'' 

In  the  case  of  Wile  v.  Rochester  Improvement  Co.,  supra, 
this  court  uses  the  following  language  applicable  to  this 
case:  *'It  is  an  action  to  recover  instalments  of  purchase 
money  due;  the  time  for  payment  of  the  last  instalment  and 
for  the  execution  of  the  conveyance  by  the  plaintiff  not  hav- 
ing arrived  at  the  commencement  of  the  action.  The  promise 
to  pay  the  instalments,  to  recover  the  amount  of  which  the 
action  is  brought,  was  not  to  be  performed  concurrently  with 
the  execution  of  a  conveyance,  but  was  an  independent  prom- 
ise. Therefore,  it  was  not  needed  in  the  complaint  to  show 
performance,  or  tender  of  performance,  or  readiness  and 
ability  to  perform  on  the  part  of  the  plaintiff."  To  the 
same  effect  is  the  case  of  Walker  v.  Stimmel  (1906),  15  N. 
Dak.  484, 107  N.  W.  1081.  It  is  our  conclusion  that  this  con- 
tract meets  every  requirement  of  a  divisible  contract,  and 
that  the  obligation*  to  pay  the  $9,000  was  an  independent 
covenant,  not  depending  upon  a  tender  of  title. 

A  party  may  contract  to  accept  a  defective  title,  or  to  make 
payments  before  obtaining  title,  but  if  he  does  so  he  cannot 
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be  heard  to  complain  that  another  rule  would  have 

7.  been  applicable  in  the  absence  of  such  agreement. 
Ditchey  v.  Lee   (1906),  167  Ind.  267;  McCleary  v. 

Chipman  (1904),  32  Ind.  App.  489;  Pitman  v.  Conner 
(1866),  27  Ind.  337. 

Our  code  (§376  Burns  1908,  §370  R.  S.  1881)  provides 
that  **in  pleading  the  performance  of  a  condition  precedent 
in  a  contract,  it  shall  be  suflScient  to  allege,  generally,  that 
the  party  performed  all  the  conditions  on  his  part.  If  the 
allegations  be  denied,  the  facts  showing  a  performance  must 
be  proved  on  the  trial.*'  Collins  v.  Amiss  (1903),  159  Ind. 
593;  Watson  v.  Deeds  (1891),  3  Ind.  App.  75,  77. 

8.  If  a  complaint  is  good  in  part,  and  entitles  the  com- 
plainant to  any  relief,  it  will  withstand  a  demurrer. 

Migatz  v.  Stieglitz,  supra;  Bloomfield  R,  Co.  v.  Van  SUke 
(1886),  107  Ind.  480;  Keller  v.  Reynolds,  supra. 

Appellee  contends  that  even  if  tender  of  a  deed  was  un- 
necessary when  the  suit  was  filed  on  November  14,  1906,  it 
was  necessary  when  the  paragraphs  of  complaint, 

9.  now   in   question,   were   filed   on   October   1,    1907, 
because  the  deed  was  due  on  March  1,  1907.    Irioin 

v.  Lee,  supra,  Leonard  v.  Bates,  supra,  and  Ditchey  v.  Lee, 
supra,  and  some  other  cases,  are  cited  in  support  of  this 
proposition.  If  no  suit  had  been  brought  until  after  March 
1,  1907,  this  proposition  might  avail  appellee;  but  suit  was 
begun  on  November  14,  1906,  and  the  amended  first  and 
** third  and  further"  paragraphs  must  be  tested  as  of  that 
date.  The  cases  cited  are  clearly  distinguishable  from  cases 
like  the  one  at  bar. 

An  amended  complaint,  in  the  absence  of  some  agreement 
or  waiver,  affords  the  relief  obtainable  on  the  facts  alleged 
as  of  the  date  of  the  beginning  of  the  suit,  without  reference 
to  the  date  of  the  filing  of  the  amended  pleading.  Jordan 
V.  Indianapolis  Water  Co.  (1902),  159  Ind.  337;  Pitzele  v. 
Reuping  (1904),  32  Ind.  App.  237. 

We  have  yet  to  consider  the  effect  of  the  portion  of  the 
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contract  that  we  have  before  aet  out,  on  the  subject  of 
remedies.    This  is  a  suit  upon  a  contract  to  recover 

10.  an  instalment  of  the  purchase  money.  Can  it  be 
maintained,  notwithstanding  the  provisions  of  the 
contract  relative  to  remedies?  We  might  refuse  to  consider 
the  eflfect  of  that  provision  of  the  contract,  as  it  is  not  men- 
tioned under  points  and  authorities,  and  is  only  referred  to 
by  appellant  in  his  statement  of  facts  and  in  argument. 
However,  the  decision  of  the  questions  raised  by  the  error  as- 
signed involves  the  construction  of  the  contract,  and  we  deem 
it  best  to  express  our  views  upon  it,  so  far  as  involved  in  the 
ruling  upon  the  demurrer  to  the  complaint 

Does  the  maxim  '^Expressio  unius  est  exclusio  alterius" 
apply  to  the  provisions  of  this  contract  relating  to  the  rem- 
edies to  be  pursued  in  case  of  default  by  either  party?  In 
other  words,  Are  the  appellants  by  this  provision  limited 
to  a  suit  for  damages  for  the  breach  of  the  contract,  or  to  an 
equitable  action  for  the  specific  performance  of  the  contract 
as  an  entirety?  This  maxim  has  been  applied  to  the  con- 
struction of  written  instruments,  such  as  deeds,  wills  and 
leases;  but  nowhere  have  we  found  it  applied  to  contracts 
on  the  subject  of  remedies.  Broom's  Legal  Maxims  (8th 
ed.)  650;  Wharton's  Legal  Maxims  (Am.  ed.)  87;  2  Coke 
on  Littleton  p.  210.  Our  courts  have  applied  this  principle 
to  the  construction  of  statutes.  Couchman  v.  Prather 
(1904),  162  Ind.  250;  Hart  v.  Smith  (1902),  159  Ind. 
182,  58  L.  R.  A.  949,  95  Am.  St.  280;  Woodford  v.  HamU- 
ton  (1894),  139  Ind.  481.  The  reason  for  this  rule  is  stated 
in  2  Lewis's  Sutherland,  Stat.  Constr.  (2d  ed.)  §491  thus: 
''Expressio  unius  est  exclusio  alterius.  This  maxim,  like 
nil  rules  of  construction,  is  applicable  under  certain  con- 
ditions to  determine  the  intention  of  the  lawmaker  when 
it  is  not  otherwise  manifest.  Under  these  conditions  it  leads 
to  safe  and  satisfactory  conclusions;  but  otherwise  the  ex- 
pression of  one  or  more  things  is  not  a  negation  or  exclusion 
of  other  things.    What  is  expressed  is  exclusive  only  when 
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it  is  creative,  or  in  derogation  of  some  existing  law,  or  of 
some  provisions  in  the  particular  act.  The  maxim  is  appli- 
cable to  a  statutory  provision  which  grants  originally  a  power 
or  right/' 

If,  in  the  construction  of  statutes,  "what  is  expressed  is 
exclusive  only  when  it  is  creative,  or  in  derogation  of  some 
existing  law,  or  of  some  provision  in  the  particular  act," 
or  when  the  statute  '* grants  originally  a  power  or  right," 
we  may  be  aided  by  testing  the  provisions  of  the  contract 
under  investigation  by  applying  the  reasons  assigned  in  the 
construction  of  statutes.  The  contract  specifies  the  remedy 
of  suit  for  damage  for  breach  of  its  provisions,  and  also  pro- 
vides that  **if  either  of  the  parties  shall  fail  or  refuse  to 
perform  the  stipulations  hereof  on  their  part,  then  the  other 
parties  may  by  suit  enforce  the  specific  performance  by 
the  defaulting  party  of  this  contract,  the  execution  of  a 
deed  as  herein  provided,  and  the  performance  of  any  other 
act  hereby  required  of  the  defaulting  parties."  The  rem- 
edies specified  in  the  contract  are  available  under  the  law, 
independent  of  the  contract.  No  new  remedy  is  suggested 
by  it,  and  no  authority  has  been  cited  showing  the  applica- 
tion of  the  doctrine  of  this  maxim  to  contracts  specifying 
remedies.  Doubtless  a  contract  could,  by  specific  provisions, 
limit  the  remedies  to  be  pursued  in  case  of  default ;  but  that 
is  not  the  question  presented  by  the  one  before  us.  This  is 
a  question  of  implied  exclusion. 

We  have  sought  diligently  for  authority  upon  the  appli- 
cation of  the  principle  that  **the  express  mention  of  one  per- 
son or  thing  is  the  exclusion  of  another,"  to  remedies  named 
in  a  contract,  and  have  found  none.  The  reason  of  the  rule 
excluding  things  not  mentioned  fails  when  applied  to  a  con- 
tract specifying  remedies  available  under  the  law  independ- 
ent of  the  contract.  We  do  not  feel  justified  in  extending 
the  application  of  this  maxim  to  a  subject^  to  which  it  has 
not  been  applied,  so  far  as  we  are  able  to  ascertain,  and  es- 
pecially so  as  the  reason  for  the  rule  does  not  seem  to  justify 
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such  application.  This  conclusion  is  supported  by  decisions 
of  both  the  Supreme  Court  and  the  Appellate  Court,  in  con- 
struing the  employers'  liability  act  of  1893.  "While  these 
decisions  may  not  be  directly  in  point  here,  they  do,  how- 
ever, clearly  distinguish  the  sections  of  the  act  that  en- 
large the  liability  of  railroads  from  those  sections  that  only 
enact  a  liability  already  existing  under  the  common  law. 
In  the  latter  case  the  liability  given  by  the  statute  is  held 
not  to  change  or  exclude  the  action  given  by  the  common  law. 
Thacker  v.  Chicago,  etc.,  B.  Co.  (1902),  159  Ind.  82,  59  L. 
R.  A.  792;  Whitcomb  v.  Standard  Oil  Co.  (1899),  153  Ind. 
513;  Coming  Steel  Co.  v.  Pohlplatz  (1902),  29  Ind.  App. 
250.  That  portion  of  the  statute  specifying  a  remedy  where 
one  existed  under  the  common  law  before  the  statute  was 
enacted,  is  not  exclusive,  for  the  reason  that  a  remedy  al- 
ready existed,  and  the  act,  to  that  extent,  was  not  creative 
or  in  derogation  of  existing  law. 

A  suit  for  the  specific  performance  of  a  contract  is  an 
equitable  proceeding,  and  ordinarily  means  the  perform- 
ance of  a  contract  according  to  the  precise  terms 

11.  agreed  upon,  or  substantially  in  accordance  there- 
with. Bison  V.  Newberry  (1894),  90  Va.  513,  18  S. 
E.  916;  Dow  V.  Northern  Bailroad  (1886),  67  N.  R  1,  36 
Atl.  510. 

But  the  language  of  the  contract  before  us  goes  further 

than  the  mere  statement  of  remedies  by  an  action   for 

damages,  or  specific  performance.    Following  the  pro- 

10.  vision  for  specific  performance,  we  find  the  language, 
**and  the  performance  of  any  other  act  hereby  re- 
quired of  the  defaulting  parties."  The  contract  is  di- 
visible, and  the  obligation  to  pay  is  an  independent  cove- 
nant. When  the  time  for  payment  arrived,  and  default  was 
made,  we  do  not  feel  warranted  in  saying  that  the  pro- 
visions of  the  contract,  independent  of  any  implied  exclusion, 
denied  to  appellants  the  remedy  pursued. 
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A  contract  that  excludes  some  remedy  given  by 

12.  law  should  be  so  definite  and  positive  in  its  terms  as 
to  show  the  clear  intention  of  the  parties  so  to  do. 

The  leading  purpose  in  construing  any  contract  is  to 

ascertain  the  meaning  and  intention  of  the  parties  from 

the  language  employed.    The  words  used  are  to  be 

13.  understood  in  their  plain,  ordinary  and  popular 
sense,  unless  there  is  something  in  the  contract  to  in- 
dicate a  different  meaning.  Beard  v.  Loftin  (1885),  102 
Ind.  408;  Evansville,  etc.,  R.  Co.  V.  Meeds  (1858),  11  Ind. 
273.  In  construing  a  contract,  effect  must  be  given  to  all 
its  provisions  and  parts  where  possible,  and  no  part  will 
be  rejected  unless  absolutely  repugnant  to  the  general  in- 
tent. 1  Beach,  Contracts  §711;  17  Am.  and  Eng.  Ency. 
Law  (2d  ed.)  7,  and  cases  cited;  Mitt  el  v.  Karl  (1890),  133 
111.  65,  24  N.  E.  553;  Indiana,  etc.,  Oil  Co.  v.  Orainger 
(1904),  33  Ind.  App.  559. 

The  instrument  should  be  made  consistent,  by  giv- 

14.  ing  to  all  its  parts  their  due  weight.    Cravens  v.  Eagle 
Cotton  Mills  Co.  (1889),  120  Ind.  6,  16  Am.  St.  298; 

Boardman  v.  Reed  (1832),  6  Pet.  ^328,  '345,  8  L.  Ed.  415. 

The  law  applicable  to  a  contract  is  to  be  considered  in  con- 
struing it.  Pennsylvania  Co.  v.  Clark  (1889),  2  Ind.  App. 
146. 

Giving  effect  to  the  provisions  for  enforcing  any  act 

upon  which  default  had  occurred,  as  well  as  the  other 

parts  of  the  agreement,  and  considering  the  law  ap- 

10.  plicable  to  a  divisible  contract,  we  do  not  think  the 
provisions  of  the  contract  are  sufficiently  definite  to 
authorize  us  to  exclude  any  remedy  given  by  law  to  the 
parties  to  the  agreement.  Appellee  obligated  himself  to 
pay  appellants  a  sum  of  money  upon  a  given  date.  This 
date  was  earlier  than  the  date  fixed  for  the  delivery  of  the 
deed.  When  payment  was  refused  and  this  suit  filed,  the 
act  required  of  appellee  was  the  payment  of  the  money,  ac- 
cording to  the  terms  of  the  contract.    To  compel  the  per- 
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f ormance  of  this  act,  this  suit  was  begun ;  and  while,  accord- 
ing to  the  technical  meaning  of  the  term,  the  suit  is  not  for 
specific  performance  of  the  contract  as  a  whole,  it  does, 
however,  follow  the  contract,  and  seeks  to  enforce  that  pro- 
vision upon  which  default  had  occurred  when  the  suit  was 
begun. 

Considering  all  the  provisions  of  the  contract,  and  espe- 
cially those  fixing  the  time  for  paying  the  $9,000,  and  de- 
livering the  deed,  and  the  clause  relating  to  the  remedies  to 
be  pursued  in  case  of  default  by  either  party,  we  think  it 
reasonable  to  hold  that  the  suit,  as  brought,  was  not  denied 
appellants  by  the  provisions  of  the  contract.  Appellee  can- 
not be  relieved  from  his  obligation  to  pay  in  money  by  his 
own  refusal  to  pay  in  property,  by  delivering  to  appellants 
the  stock  of  goods  mentioned  in  the  contract.  This  leaves 
the  two  paragraphs  of  complaint  under  consideration  upon 
the  same  footing.  We  therefore  conclude  that  each  para- 
graph was  sufficient  to  withstand  the  demurrer. 

The  judgment  is  reversed,  with  instructions  to  the  lower 
court  to  overrule  the  demurrer  to  the  amended  first  and 
the  third  paragraphs  of  complaint,  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 


Wah  Kee  v.  Clakk. 

[No.  6,974.    Filed  October  11,  1911.] 

1.  LA.NOLOBD  AND  TENANT. — Complaint.— Failure  to  Allege  Written 
Lease, — Presumptions. — ^A  complaint  alleging  that  the  plaintiff  is 
the  owner  and  entitled  to  the  possession  of  certain  premises,  that 
defendant  was  a  tenant  by  the  year,  that  notice  to  deliver  posses- 
sion of  the  premises  was  served  on  him  ninety  days  prior  to  the 
expiration  of  his  tenancy,  a  copy  thereof  being  made  part  of  the 
complaint,  and  that  defendant  unlawfully  holds  over,  is  sufficient ; 
and  the  presumption,  in  the  absence  of  an  allegation  that  the 
lease  was  in  writing,  is  that  It  was  oral.    p.  463. 

2.  Appeal. — Motion  to  Make  More  Spedftc, — Assignments  of  Errors, 
— ^The  overruling  of  a  motion  to  make  more  specific  cannot  be  con- 
sidered on  appeal,  where  the  assignment  of  errprs  does  not  pre- 
sent such  alleged  error,    p.  464. 
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3.  Appeal. — Briefs.— Motion  jor  a  New  Trial, — Where  neither  the 
motion  for  a  new  trial,  nor  any  of  its  grounds,  are  set  out  in 
appellant's  brief,  alleged  error  in  the  ruling  thereon  Is  waived, 
p.  464. 

4.  Landlord  and  Tenant. — Tender, — Answer. — In  an  action  by  a 
landlord  to  recover  possession  of  his  property,  an  answer  of  ten- 
der by  the  tenant  falling  to  allege  the  amount  due,  or  to  show 
any  connection  between  the  tender  and  the  damages  alleged  In  the 
complaint,  the  damages  and  the  tender  being  for  different 
amounts,  or  to  show  whether  the  tender  was  accepted,  refused, 
or  brought  into  court,  is  insufficient    p.  464. 

From  Lake  Superior  Court,  Virgil  8,  Reiter,  Judge. 

Action  by  James  T.  Clark  against  Wah  Kee.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Crumpacker  &  Crumpacker  and  John  M,  Stinson,  for  ap- 
pellant. 

John  F.  Beilly  and  J.  A.  Gavit,  for  appellee. 

HoTTEL,  J. — This  was  an  action  begun  before  a  justice  of 
the  peace  for  possession  of  real  estate.  From  a  judgment 
in  favor  of  appellee,  there  was  an  appeal  to  the  Lake  Su- 
perior Court.  In  that  court  there  was  a  trial,  with  a  find- 
ing for  appellee  that  he  was  entitled  to  the  possession  of  the 
property,  and  $237.50  damages  for  the  detention  thereof. 
On  this  finding  the  judgment  was  rendered  from  which  this 
appeal  was  taken. 

Original  and  supplemental  complaints  were  filed,  the  suf- 
ficiency of  each  of  which,  as  against  a  demurrer,  is  pre- 
sented by  the  assignment  of  errors. 

The  only  objection  urged  is  that  "the  lease  had  been 

ratified  by  James  T.  Clark,  appellee  in  this  cause,  and  that 

it  was  not  made  part  of  the  complaint.''     Neither 

1.  the  original  nor  the  supplemental  complaint  mentions 
any  written  lease.  The  original  complaint  alleges 
that  appellee  is  the  owner  and  entitled  to  the  possession  of 
the  property ;  that  appellant  was  a  tenant  by  the  year,  and 
that  his  tenancy  expired  September  10,  1907;  that  notice 
to  deliver  the  premises  was  served  at  least  ninety  days  be- 
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fore  the  expiration  of  the  tenancy,  a  copy  of  which  notice 
is  made  a  part  of  the  paragraph;  that  ''since  the  expira- 
tion of  said  tenancy  plaintiflp  has  been  and  now  is  entitled  to 
the  possession  of  said  premises,  and  the  defendant  unlaw- 
fully holds  over  and  detains  the  possession  •  *  •  from 
plaintiff."  The  allegations  of  the  supplemental  complaint 
are  in  all  material  respects  the  same,  except  that  it  pro- 
ceeds on  the  theory  that  appellant  was  a-  renter  by  the 
month,  but  alleges  the  same  date  of  expiration  of  tenancy 
and  the  same  notice  to  deliver  possession.  There  being  no 
allegation  that  the  lease,  or  rental  contract,  was  in  writing, 
the  law  indulges  the  presumption  that  it  was  oral.  Horner 
V.  McConnell  (1902),  158  Ind.  280;  Grafton  v.  Carmichael 
(1902),  29  Ind.  App.  320.  Both  the  original  and  the  sup- 
plemental complaints  seem  to  be  good  as  against  a  demurrer, 
and  are  not  open  to  the  objection  urged  by  appellant. 

Appellant  also  urges  against  the  complaint  that 

2.  a  motion  to  make  it  more  specific  should  have  been 
sustained,  but  there  is  no  assignment  of  error  pre- 
senting this  question  for  review. 

Alleged  error  of  the  court  in  overruling  the  motion  for  a 

new  trial  is  urged,  but  neither  the  motion  nor  any  of  its 

grounds  are  set  out  in  appellant's  brief.    The  former 

3.  decisions  of  this  court  and  the  Supreme  Court  pre- 
vent a  consideration  of  any  question  raised  by  this 

motion.  Tisdale  v.  State  (1906),  167  Ind.  83;  Talbott  v. 
Town  of  New  Castle  (1907),  169  Ind.  172;  Harrold  v. 
Fuenfstueck  (1903),  31  Ind.  App.  275;  Pittinger  v.  Bamage 
(1907),  40  Ind.  App.  486. 

Complaint  is  also  made  of  the  ruling  of  the  court  in  sus- 
taining the  demurrer  to  appellant's  third  paragraph  of  an- 
swer.    This  answer  attempted  to  plead  tender,  but 

4.  failed  to  allege  the  amount,  or  any  amount,  due,  or  to 
show  any  connection  between  the  tender  and  the 

damages  alleged  in  the  complaint,  which  was  a  different 
amount  from  the  tender,  and  also  failed  to  allege  whether 
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the  tender  was  refused,  accepted  or  brought  into  court.   This 
paragraph  of  answer  is  clearly  bad .  Other  questions  are  raised, 
but  none  that  we  think  entitles  appellant  to  a  reversal. 
Judgment  affirmed. 


Crouch  et  al.  v.  Lewis  et  al. 

[No.  7,313.    Filed  October  11,  1911.] 

1.  PusADiNO. — Motions  to  Strike  Out. — Redundant  Matter, — It  is 
not  erroneous  to  sustain  a  motion  to  strike  from  a  pleading  re- 
dundant, immaterial,  or  irrelevant  matter,    p.  466. 

2.  Sbt-Off  and  Gountebclaim. — Motion  to  Strike  Out, — Partners. 
— Surplusage, — In  a  counterclaim  by  defendant  against  plaintlfiPs, 
it  is  not  erroneous  to  sustain  a  motion  to  strike  therefrom  allega- 
tions that  the  plaintiffs  had  been  partners  for  many  years  and 
that  defendant  had  been  for  many  years  in  the  general  contract- 
ing business,  where  it  is  not  alleged  that  plaintiffs  entered  into 
the  contract  in  question  as  partners,  such  allegations  being  mere 
surplusage,    p.  467. 

8.  Set-Off  and  Gountebclaim. — Redundancies. — Striking  Out. — It 
is  harmless  to  strike  from  a  counterclaim  certain  allegations,  not 
improper  in  themselves,  where  substantially  similar  ones  are  left 
therein,    pp.  467, 468, 469. 

4.  Set-Off  and  Gountebclaim. — Sufficiency. — A  counterclaim  to  be 
good  must  contain  the  averments  necessary  to  a  complaint  for 
the  same  cause,    p.  467. 

5.  GoNTBACTS. — Performance. — Complaint. — A  complaint  for  the 
breach  of  a  contract  must  allege  that  the  plaintiff  has  performed 
all  the  conditions  thereof  on  his  part,  or  show  an  excuse  for  his 
failure  so  to  perform,    p.  467. 

6.  GoNTBACTS. —  Breach, —  Answer. —  Counterclaim, —  Issues. —  Sus- 
taining a  motion  to  strike  from  a  counterclaim  an  allegation  that 
defendant  had  performed  all  the  conditions  of  said  contract  on 
his  part  is  erroneous,  though  harmless,  where  a  paragraph  of 
answer  contained  such  allegation,  and  where  the  counterclaim 
was  held  sufficient  on  demurrer,  the  presumption  being,  where 
the  evidence  is  not  in  the  record,  that  evidence  of  such  perform- 
ance was  not  introduced,  as,  under  the  issues,  it  might  have  been, 
p.  467. 

7.  Set-Off  and  Gountebclaim. — Negativing  Defenses. — Striking 
Out. — It  is  not  erroneous  to  sustain  a  motion  to  strike  from  a 
counterclaim  allegations  negativing  a  defense  thereto.    ]>.  468. 

8.  Appeal. — Briefs. — Waiver, — Alleged  errors  not  discussed  are 
waived,    p.  4P0. 

Vol.  48—30 
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9.  CoNnaAcrrs. — Breach. — Damages, — Anticipation  of, — ^A  party  who 
violates  his  contract  is  liable  for  such  damages  as  proximately 
flow  therefrom,  if  such  damages  could  reasonably  have  been  an- 
ticipated,   p.  469. 

From  Hancock  Circuit  Court ;  Robert  L.  Mason,  Judge. 

Action  by  John  E.  Lewis  and  others  against  Larkin  W. 
Crouch  and  others.  From  a  judgment  for  plaintiflfe,  de- 
fendants appeal.    Affirmed. 

Felt  (&  Binford,  for  appellants. 

John  F,  Wiggins  and  Cook  &  Cook,  for  appellee. 

Ibaoh,  J. — This  action  was  brought  by  appellees,  to  en- 
force an  alleged  liability  for  unpaid  money  on  a  building 
contract  and  bond  executed  by  appellant  Larkin  "W.  Crouch, 
as  principal,  and  appellants  Jesse  P.  Cook  and  John  H. 
Haskell,  as  sureties.  Appellant  Crouch  had  entered  into  a 
contract  with  the  trustees  of  Delaware  school  township  of 
Hamilton  county,  for  the  erection  of  a  schoolhouse  in  said 
township,  and  had  sublet  to  appellees  a  portion  of  the  work 
to  be  done  in  erecting  said  schoolhouse.  Appellees  recovered 
judgment  in  the  court  below. 

The  errors  relied  on  in  the  appeal  arise  on  the  ruling  of 
the  trial  court  on  the  motion  of  appellees,  containing  four- 
teen separate  specifications,  to  strike  out  certain  parts  from 
the  third  paragraph  of  answer  or  counterclaim  of  appellant 
Crouch,  in  which  he  seeks  to  recover  a  judgment  against 
appellees  for  nonperformance  on  their  part  of  the  same  con- 
tract whicli  they  sued  on.  This  motion  was  overruled  as  to 
specifications  five,  ten  and  twelve,  but  was  sustained  as  to 
the  remaining  eleven  specifications. 

It  is  settled  that  there  is  no  error  in  sustaining  a 

1.    motion  to  strike  out,  where  the  part  of  the  pleading 
objected  to  by  the  motion  is  redundant,  immaterial  or 
irrelevant.    Elliott,  App.  Proc.  §639,  and  cases  cited. 

Specification  one,  stricken  out,  was  an  allegation  that 
plaintifib  had  been  partners  continuously  for  more  than  two 
years,  and  that  defendant  Crouch  had  been  engaged  for 
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many  years  in  the  general  contracting  business.    This 

2.  allegation  was  immaterial  and  mere  surplusage,  for  it 
was  nowhere  alleged  in  the  counterclaim  that  plain- 

tiffis  entered  into  the  contract  as  partners,  and  the  words  em- 
braced in  this  specification  are  mere  descriptio  personae. 

Specification  two  was  an  allegation  that  defendant  Crouch 
was  held  responsible  for  the  work  and  action  of  a  sub- 
contractor.   While  this  was  not  an  improper  allega- 

3.  tion,  the  fact  alleged  appears  sufficiently  from  the 
other  facts  pleaded  in  the  counterclaim,  and  which 

were  not  stricken  out,  so  that  the  striking  out  of  this  allegar 
tion  was  harmless. 

The  language  stricken  out  because  of  specification  three  of 
the  motion  was  an  allegation  that  said  defendant  had  fully 
performed  his  part  of  the  contract. 

A  counterclaim  to  be  good  must  contain  all  the 

4.  essential  averments  of  a  complaint.    Wabash  Valley, 
etc.,  Union  v.  James  (1893),  8  Ind.  App.  449;  Blaney 

V.  Postal  (1894),  10  Ind.  App.  131 ;  Stoner  v.  Smft  (1905), 
164  Ind.  652. 

An  action  on  a  contract  for  a  breach  thereof  must  allege, 

as  to  conditions  precedent,  that  a  party  seeking  to  enforce 

said  contract  has  complied  with  all  the  conditions 

5.  thereof,  or  must  show  a  proper  excuse  for  not  doing 
so.    Mondamin,  etc,  Dairy  Co.  v.  Brudi  (1904),  163 

Ind.  642;  Collins  v.  Amiss  (1903),  159  Ind.  593;  Stoner  v. 
Swift,  supra;  Magic  Packing  Co.  v.  Stone-Ordean,  etc.,  Co. 
(1902),  158  Ind.  538,  and  cases  cited.  Such  being  the  well- 
settled  principles  of  law,  it  was  error  for  the  court 

6.  to  strike  from  the  counterclaim  the  language  of  speci- 
fication three,  as  the  facts  contained  therein  were  not 

elsewhere  alleged  in  the  counterclaim.  But  it  appears  from 
the  record  that  in  his  second  paragraph  of  answer  said 
defendant  had  averred  full  performance  on  his  part  of  aU 
the  obligations  by  him  to  be  performed  under  the  allegations 
of  the  complaint,  which  averment  is  even  more  inclusive 
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than  the  allegation  stricken  from  the  connterelaim.  The 
court  below  held  the  counterclaim  good  on  demurrer,  after 
the  allegation  in  question  was  stricken  out.  As  the  answer 
contains  in  substance  the  same  averment,  the  question  of 
said  defendant's  performance  became  a  part  of  the  issues 
adjudicated  at  the  trial.  Since  the  evidence  is  not  in  the 
record,  this  court  will  presume  that  there  was  no  evidence 
on  this  point  as  under  the  issues  there  might  have  been,  and 
that  this  error  did  not  harm  appellant.  Clause  Printing 
Press  Co.  v.  Chicago,  etc.,  8av.  Bank  (1896),  145  Ind.  682; 
Anglemyer  v.  Blackburn  (1896),  16  Ind.  App.  352. 

It  can  be  said  of  the  allegations  of  the  following  speci- 
fications— ^namely,  (4)  concerning  the  time  plaintiffs  worked 

after  the  time  stipulated  by  their  contract  for  the 
3.    completion  of  the  work;  (7)  as  to  plaintiffs'  failure 

to  have  a  sufficient  force  of  workmen  on  the  building 
to  be  able  to  complete  it  on  time;  (11)  as  to  the  loss  oc- 
casioned by  the  hiring,  by  Crouch,  of  an  extra  carpenter, 
who  was  paid  for  time  when  he  did  not  work,  and  as  to  the 
value  of  certain  services  rendered  by  such  carpenter  and 
by  said  defendant's  foreman;  and  (13)  alleging  that  the 
work  done  after  the  time  stipulated  for  completion  was  made 
more  expensive  by  cold  weather — ^that  they  are  sufficiently 
averred  elsewhere  in  the  counterclaim,  and  that  the  words 
stricken  out  add  nothing  to  its  force.  The  allegation  of 
specification  six — ^that  defendant  Crouch  sublet  to  subcon- 
tractors the  different  parts  of  the  construction  of  the  build- 
ing, except  the  carpenter  work,  which  he  did  himself — ^is 
superfluous,  since  such  of  the  facts  alleged  as  are  relevant 
appear  elsewhere  in  the  pleading. 
Specification  eight,  which  alleges  that  plaintiffs  were  not 

prevented  by  fire,  or  by  circumstances  over  which 
7.    they  had  no  control,  from  completing  their  part  of 

the  work  on  time,  in  addition  to  setting  up  matter 
which  appears  elsewhere,  negatives  a  defense,  and  for  that 
reason  is  superfluous.     Pine  Civil  Tp.  v.  Huber  Mfg.  Co. 
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(1882),  83  Ind.  121.    Appellant  has  waived  the  error 

8.  assigned  in  the  striking  out  of  the  language  of  specifi- 
cation nine,  by  failure  to  discuss  it. 

Specification  fourteen  alleges  that  plaintiffs  knew  at  the 

time  they  entered  into  the  contract  that  failure  on  their  part 

to  complete  their  portion  of  the  work  within  the  time 

3     stipulated  would  damage  defendant  Crouch.     This 

fact  substantially  appears  from  other  allegations ;  but 

such  allegation  is  unnecessary,  for  one  is  liable  on  breach 

of  contract  for  such  damages  as  are  the  proximate  re- 

9.  suit  of  his  failure  to  perform,  if  such  damages  could 
reasonably  be  foreseen,  regardless  of  whether  he  actu- 
ally knew  that  such  damages  would  ensue.    8  Am.  and  Eng. 
Ency.  Law  (2d  ed.)  561. 

All  the  issues  that  the  counterclaim  was  intended  to  pre- 
sent were  presented  at  the  trial  after  the  striking  out  of  the 
different  portions  that  are  assigned  as  error,  and  as  we  find 
no  error  shown  by  the  record  that  we  believe  prejudicial 
to  appellant,  the  judgment  is  affirmed. 

Felt,  J.,  not  participating. 


Humphrey  et  al.  v.  Mottier,  Administrator. 

[No.  7,471.    Filed  October  11,  1911.] 

1.  WiiJjB. — ''Unsound  Mind" — Statutes, — The  words  "unsound 
mind,"  as  used  in  §3112  Burns  1908,  §2556  R.  S.  1<S81,  providing 
that  "all  persons,  except  Infants  and  persons  of  unsound  mind, 
may  devise,"  etc.,  import  such  a  degree  of  unsoundness  of  mind, 
as,  measured  according  to  the  standard  fixed  by  the  adjudicated 
cases,  incapacitates  a  person  from  making  a  will.    p.  472. 

2.  Deeds,— Oronfor*.— "C7n»o«nd  Mind:' — Btatutes.— The  words 
"unsound  mind,"  as  used  in  §3938  Burns  1908,  §2917  R.  S.  1881.  . 
providing  that  "persons  of  unsound  mind  and  infants  may  not 
alien  lands,"  Import  such  a  want  of  mental  capacity  as,  measured 
by  the  standard  fixed  by  the  courts,  incapacitates  a  person  from 
executing  a  deed.    p.  473. 

8.  Fbaxtdttlent  Conveyances. — Setting  Aside, — Persons  of  Un- 
sound Mind, — Complaint. — Conclusions, — ^An  allegation.  In  a  com- 
plaint to  set  aside  an  alleged  fraudulent  conveyance,  that  said 
grantor  "was  for  a  long  time  prior  to  said  proceeding  of  unsound 
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mind,  has  so  remained  erer  since,  and  la  now  of  nnsonnd  mind,** 
is  not  a  legal  conclusion,  but  is  a  sufficient  allegation  of  such 
grantor's  incapacity  to  execute  the  conveyance  in  question.  Bat- 
man V.  Snoddy,  132  Ind.  4sO,  distinguished,     p.  473. 

4.  Fraudulent  Cofi\EYAVCEs.~Setting  Aside. — Mhrepresentations. 
— Complaint. — ^A  complaint  to  set  aside  an  alleged  fraudulent 
conveyance,  averring  that  the  defendants  represented  to  the 
grantor  that  they  had  performed  services  for  him  e<]ual  in  value 
to  the  proi)erty,  and  that  they  well  knew  they  had  been  paid 
for  all  services  rendered,  when  considered  with  the  other  allega- 
tions of  the  complaint  in  reference  to  the  feebleness  of  the 
grantor  and  the  wealtncss  of  his  mind,  sufficiently  shows  that  the 
representations  made  were  untrue,    p.  475. 

5.  Pleading. — Reply. — Overruling  Demurrer  to. — When  Harmless. 
— The  alleged  erroneous  overruling  of  a  demurrer  to  a  paragraph 
of  reply  is  harmless,  where  the  judgment  was  not  affected  by 
any  evidence  admitted  thereunder,    p.  475. 

0.  Appeal. — Weighing  Evidence. — ^The  Appellate  Gourt  will  not 
weigh  conflicting  evidence,    p.  475. 

7.  EviDENCK. — Opinions. — Insanity. — In  a  suit  to  set  aside  an  al- 
leK<*d  fraudulent  conveyance,  evidence  by  a  witness  as  to  the 
conduct  and  conversations  of  the  grantor  at  a  time  remote  from 
the  date  of  the  execution  of  the  deed  in  question,  is  admissible 
fo^  the  purpose  of  giving  the  basii^  for  an  opinion  as  to  his  men- 
tal condition  at  the  time  of  the  execution  of  the  deed.    p.  476. 

From  Switzerland  Circuit  Court;  Hiram  Francisco, 
Judge. 

Suit  by  Hosier  J.  Harris,  as  guardian  of  John  D.  Mottier, 
a  person  of  unsound  mind  (Eddie  ilottier,  as  administrator 
of  his  estate,  being  substituted  as  appellee,  upon  such  ward's 
death),  against  Lilly  Humphrey  and  another.  From  a  de- 
cree for  plaintiff,  defendants  appeal.    Affirmed. 

William  T.  Fricdley,  George  B.  Hall,  and  Clore,  Dicker- 
son  &  Clayton,  for  appellants. 
Leonard  E.  Smith  and  F.  M.  Griffith,  for  appellee. 

LAntY,  C.  J. — John  D.  Mottier  on  July  31,  1907,  executed 
a  deed,  by  which  he  conveyed  certain  real  estate  to  his 
daughter  Lilly  Humphrey.  He  was  afterward  adjudged  to 
be  a  person  of  unsound  mind,  and  his  guardian.  Hosier  J. 
Harris,  brought  suit  against  Lilly  Humphrey  and  her  hus- 
band, James  Humphrey,  to  set  aside  the  deed  to  said  real 
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estate,  and  also  to  recover  certain  personal  property  al- 
leged to  have  been  transferred  to  appellants  by  appellee's 
ward  before  he  was  adjudged  to  be  of  unsound  mind. 

The  complaint  was  in  three  paragraphs.  The  first  para- 
graph, after  making  the  necessary  averments  to  authorize 
a  suit  by  the  guardian  in  his  representative  capacity,  al- 
leges that  at  the  time  of  the  execution  of  the  deed,  and  for 
some  time  prior  thereto,  John  D.  Mottier  was  a  person  of 
imsound  mind ;  that  appellants  knew  his  condition  of  mind, 
and  procured  from  him  the  execution  of  the  deed  in  ques- 
tion. It  is  further  averred  that  the  guardian  disaffirmed 
the  acts  of  said  Mottier  in  the  conveyance  of  said  real  es- 
tate, and  demanded  a  reconveyance.  The  prayer  of  this 
paragraph  is  that  the  deed  be  set  aside  and  the  title  quieted 
in  said  Mottier.  The  second  paragraph  proceeds  upon  the 
theory  that  said  John  D.  Mottier  was  old  and  feeble  in  body 
and  mind,  and  was  susceptible  to  influence ;  that  appellants 
exercised  an  undue  and  improper  influence  over  him,  and 
procured  the  conveyance  of  said  real  estate  by  such  improper 
influence.  As  the  finding  and  judgment  of  the  court  below 
were  expressly  based  on  the  first  and  third  paragraphs  of 
complaint)  no  error  can  be  predicated  on  the  second,  and 
it  will  not  be  necessary  further  to  refer  to  it. 

Appellants  filed  a  demurrer  to  each  paragraph  of  the 
complaint,  on  the  ground  that  neither  paragraph  stated 
facts  sufficient  to  constitute  a  cause  of  action.  The  action 
of  the  trial  court,  in  overruling  these  demurrers,  is  one  of 
the  grounds  assigned  for  a  reversal. 

Appellants  take  the  position  that  the  averment  contained 
in  the  first  paragraph  of  complaint,  **that  said  Mottier  was, 
for  a  long  time  prior  to  said  proceeding,  of  unsound  mind, 
has  so  remained  ever  since,  and  is  now  of  unsound  mind," 
is  a  conclusion,  and  is  not  a  sufficient  averment  that  his 
mental  unsoundness  was  of  such  a  character  as  to  render 
him  incapable  of  understanding  the  character  of  the  trans- 
action in  which  he  was  engaged  at  the  time  he  made  said 
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contract.  It  is  contended  that  such  a  degree  of  mental  un- 
soundness as  rendered  him  incapable  of  transacting  the  or- 
dinary affairs  of  life  with  discretion  should  have  been  shown 
by  proper  averments  in  the  complaint,  and  that  for  the  want 
of  such  averments  the  complaint  is  insufiScient. 

Section  3112  Bums  1908,  §2556  R.  S.  1881,  provides  as 
follows:    *'A11  persons,  except  infants  and  persons  of  un- 
sound mind,  may  devise,  by  last  will  and  testament, 

1.  any  interest,  descendible  to  their  heirs,  which  they 
may  have  in  any  lands,  tenements,  and  hereditaments, 
or  in  any  personal  property,  to  any  person  or  corporation 
capable  of  holding  the  same."  The  Supreme  Court  of  this 
Stat©  has  frequently  held  that  the  phrase  **of  unsound 
mind,"  as  used  in  said  statute,  means  such  a  degree  of  un- 
soundness of  mind  as,  measured  according  to  the  standard 
fixed  by  the  adjudicated  cases,  incapacitates  a  person  from 
making  a  will.  Blough  v.  Parry  (1896),  144  Ind.  463; 
Runkle  v.  Gates  (1858),  11  Ind.  95;  Bush  v.  Megee  (1871), 
36  Ind.  69;  Turner  v.  Cook  (1871),  36  Ind.  129;  Herbert  v. 
Berrier  (1881),  81  Ind.  1;  Burkhart  v.  Oladish  (1890),  123  . 
Ind.  337;  Bower  v.  Bower  (1895),  142  Ind.  194;  Wallis  v. 
Luhring  (1893),  134  Ind.  447.  In  the  case  first  cited  the 
court  said  on  page  489 :  ^'The  meaning  thus  assigned  to  tiie 
phrase  *of  unsound  mind'  by  this  court  in  construing  the 
statute  of  wills  was  fully  justified  and  founded  in  good  rea- 
son. Because,  according  to  Winslow,  the  phrase  of  unsound 
mind  was  first  used  by  Lord  Eldon  to  designate  a  state  of 
mind  not  exactly  idiotic,  and  not  lunatic  with  delusions,  but 
a  condition  of  intellect  between  the  two  extremes,  and  un- 
fitting the  person  for  the  government  of  himself  and  af- 
fairs. Taylor,  Medical  Jurisp.  [11th  Am.  ed.]  678.  To  the 
same  effect  is  Den  v.  Johnson  [1819],  5  N.  J.  L.  •455,  8  Am. 
Dec.  610.  Thus  we  find  that  the  phrase  *of  unsound  mind' 
had  attained  an  appropriate  and  technical  meaning  in  the 
law,  conveying  the  idea  of  testamentary  capacity  according 
to  the  legal  standards  for  such  capacity.    Another  statute 
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in  force  at  the  time  prescribing  the  rule  for  construing  stat- 
utes provides  that:  'Words  and  phrases  shall  be  taken  in 
their  plain,  or  ordinary  and  usual  sense.  But  technical 
words  and  phrases,  having  a  peculiar  and  appropriate  mean- 
ing in  law,  shall  be  understood  according  to  their  technical 
import.'    §240  Burns  1894,  §240  R.  S.  1881." 

The  statute  that  specifies  what  persons  may  make  con- 
veyances is  somewhat  similar  to  the  statute  on  the  subject 
of  wills,  and  is  as  follows :  **  Persons  of  unsound  mind 

2.  and  infants  may  not  alien  lands  nor  any  interest 
therein."    §3938  Bums  1908,  §2917  R.  S.  1881.    The 

courts  having  held  that  the  phrase  '*of  unsound  mind,"  as 
used  in  the  statute  of  wills,  hereinbefore  quoted,  is  to  be 
given  a  technical  meaning,  indicating  a  person  who  lacks 
testamentary  capacity  as  defined  by  law,  we  can  think  of 
no  reason  why  the  same  words  used  in  §3938,  supra,  should 
not  be  given  a  similar  technical  meaning,  and  held  to  indi- 
cate a  t)erson  who  lacks  mental  capacity  to  convey  real  es- 
tate, when  measured  according  to  the  standard  fixed  by  the 
courts.  Where  a  complaint  to  set  aside  a  conveyance  of 
real  estate  on  account  of  the  mental  incapacity  of  the  grantor 
avers  that  such  grantor  was  of  unsound  mind  at  the  date 
of  said  conveyance,  it  will  be  held  that  the  phrase  **of  un- 
sound mind"  is  used  in  the  same  sense  in  which  it  is  used 
in  the  statute,  and  means  that  the  grantor,  by  reason  of  his 
mental  unsoundness,  lacked  requisite  mental  capacity  to 
make  a  deed,  as  that  capacity  is  defined  by  the  adjudicated 
cases. 

The  question  here  presented  has  never  been  directly  de- 
cided by  either  of  the  higher  courts  of  this  State,  but  it  has 
been  decided  by  the  court  of  appeals  of  New  York. 

3.  In  the  case  of  Biggs  v.  American  Tract  Soc.  (1881), 
84  N.  Y.  330,  the  court  said:    **It  is,  however,  se- 
riously argued  that  some  further  allegation  is  necessary, 
'that  a  person  who  is  merely  of  unsound  mind  is  not  neces- 
sarily or  even  presumptively  incapable  of  making  such  a  dis- 
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position  of  his  property/  But  in  no  other  words  could  the 
pleader  so  well  state  the  exact  point  to  which  the  jury  or 
the  trial  court  must  come  before  a  decision  is  rendered  in 
favor  of  the  plaintiff.  In  Ex  parte  Bamsley  [1744],  3  Atk. 
168,  to  an  inquisition,  'whether  B.  is  a  lunatic,'  the  return 
was  that  'from  weakness  of  mind  he  is  incapable  of  govern- 
ing himself,  and  his  lands  and  tenements;'  and  on  motion 
to  quash  there  was  much  debate  as  to  its  effect,  whether  suf- 
ficient or  not.  It  was  held  bad,  partly  because  the  words  in 
sense  and  meaning  were  not  equivalent  to  the  answer  sought 
by  the  inquisition,  and  partly  because  the  return  was  not 
easily  traversable.  The  chancellor,  saying  after  reference 
to  investigation  of  the  records  that  the  proper  return  was 
'lunaticus  or  non  compos  mentis*  or  Hnsana  mentis;'  or  since 
the  proceedings  have  been  in  English,  of  'unsound  mind,' 
which  he  says  'amounts  to  the  same  thing.'  Thus  the  fact 
to  be  found  might  be  expressed  in  either  of  these  ways.  They 
all  import  a  total  deprivation  of  sense,  and  he  adds,*' courts 
of  law  understand  what  is  meant  by  non  compos  or  insane, 
as  they  are  words  of  a  determinate  signification,'  and,  as 
before  stated,  either  expression  is  represented  in  English  by 
the  words  used  in  this  complaint.  The  allegation  is,  that 
Ira  Riggs  was  of  'unsound  mind,'  not  as  a  conclusion  of 
law,  but  a  fact  founded  upon  other  facts,  some  or  all  of 
which  it  may  be  necessary  to  prove,  but  only  when  issue  is 
taken  upon  the  one  alleged." 

The  case  of  Batman  v.  8  noddy  (1892),  132  Ind.  480,  is 
sometimes  cited  as  authority  for  the  proposition  that  a 
pleading  that  proceeds  upon  the  theory  that  a  person  is 
of  unsound  mind,  without  stating  the  facts  indicating  un- 
soundness, is  insufficient  on  demurrer.  31  Cyc.  59.  The 
opinion  in  that  case  does  not  set  out  the  complaint,  or  re- 
cite its  substantial  averments.  The  language  used  by  the 
court  in  holding  the  complaint  insufficient  is  susceptible  of 
the  meaning  placed  upon  it  by  the  text  before  referred  to, 
but  an  examination  of  the  complaint  discloses  the  fact  that 
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it  does  not  contain  an  averment  that  the  grantor  was  of 
unsound  mind.  It  is  therefore  apparent  that  the  question 
presented  here  could  not  have  been  decided  in  that  case. 

A  demurrer  was  overruled  to  the  third  paragraph  of  the 

complaint,  and  this  ruling  is  assigned  as  error.     The  only 

objection  urged  to  this  paragraph  is  that  it  is  not 

4.  alleged  that  the  representations  made  to  influence  the 
grantor  were  untrue.    It  is  alleged  in  this  paragraph 

that  appellants  represented  to  said  Mottier  that  they  had 
performed  services  for  him  equal  to  the  value  of  all  the 
property  owned  by  him,  and  that  they  well  knew  that  they 
had  been  paid  for  all  services  rendered.  This  averment, 
when  considered  in  connection  with  the  other  averments  of 
the  complaint  in  reference  to  the  weak  and  enfeebled  con- 
dition of  the  grantor's  mind,  and  his  susceptibility  to  im- 
proper influences,  and  the  knowledge  of  these  facts  possessed 
by  appellants,  overcomes  the  objection  urged  against  this 
paragraph  of  complaint. 

It  is  also  claimed  on  behalf  of  appellants  that  the  trial 
court  erred  in  overruling  their  demurrer  to  the  third  para- 
graph of  appellee's  reply  to  their  second  paragraph 

5.  of  answer.    This  reply  set  up  the  six-year  statute  of 
limitations.     It  clearly  appears  from  the  judgment 

of  the  court  that  such  judgment  was  not  affected  by  this 
paragraph  of  pleading,  or  by  any  evidence  admissible  there- 
under. Appellant  Lilly  Humphrey  was  allowed  $1,170  on 
the  claim  for  services,  set  up  in  her  second  paragraph  of 
answer.  Had  the  court  found  in  appellee's  favor  on  the 
paragraph  of  reply  under  consideration,  such  a  judgment 
could  not  have  been  rendered.  The  error,  if  any,  in  over- 
ruling this  demurrer  did  not  harm  appellants. 

We  are  asked  to  reverse  the  judgment  on  the  ground  that 
the  evidence  is  insufficient  to  sustain  the  verdict.    The  evi- 
dence is  voluminous  and  conflicting  upon  the  question 

6.  of  the  mental  condition  of  John  D.  ilottier.    An  ex- 
amination of  the  evidence  convinces  us  that  there  is 
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some  evidence  upon  every  material  fact  necessary  to  sus- 
tain the  finding  and  judgment  of  the  court.  As  this  court 
will  not  weigh  conflicting  evidence,  the  judgment  cannot  be 
disturbed  on  this  ground. 

Complaint  is  also  made  of  the  action  of  the  trial  court 
in  permitting  witnesses  to  describe  the  conduct  of  said  Mot- 
tier,  and  to  detail  the  conversations  with  him  at  times 

7.  remote  from  the  date  of  the  execution  of  the  deed, 
and  to  give  an  opinion  as  to  whether  he  was  of  sound 
or  unsound  mind,  based  on  the  conduct  or  conversations  so 
detailed.  In  the  case  of  Staser  v.  Hogan  (1889),  120  Ind. 
207,  the  Supreme  Court,  speaking  upon  this  subject  said: 
**We  think  that  this  witness  was  competent  as  to  all  mat- 
ters appearing  in  her  testimony.  Lamb  v.  Lamb,  [  (1886) ,  105 
Ind.  456].  If  she  was  competent  to  give  an  opinion  as  to 
the  mental  condition  of  the  testator,  she  was  competent  to 
give  a  statement  of  all  she  knew  about  him,  both  before  and 
after  it  is  claimed  that  his  mind  failed,  together  with  what 
he  did  and  said,  and  the  change,  if  any,  in  his  manner,  with 
a  view  of  enabling  the  jury  to  weigh  such  opinion  when 
given ;  indeed,  without  such  statement  she  could  not  be  per- 
mitted to  give  her  opinion.''  The  court  committed  no  er- 
ror in  admitting  evidence  of  this  character. 

Finding  no  error,  the  judgment  is  affirmed. 


Voss  V.  Capital  City  Brewing  Company. 

[No.  7,316.    Filed  October  13,  1911.] 

1.  LandtjOBD  and  Tenant. — Possession. — Failure  to  Oivc. — An- 
swers,— ^In  an  action  by  a  landlord  for  rent,  answers  by  the 
tenant  that  the  landlord  failed  to  yield  possession  of  the  leased 
premises  are  sufficient,    p.  479. 

2.  Landlord  and  Tenant. — Leases. — Implied  Covenant  for  Posses- 
sion and  Quiet  Enjoyment. — Every  lease  contains  an  Implied 
covenant  for  possession  and  quiet  enjoyment,    p.  479. 

3.  Landlobd  and  Tenant.  —  Leases.  —  Subletting.  —  Evidence.  — 
Weighing. — Appeal. — Evidence  that  the  plaintiff  leased  to  de- 
fendant certain  property,  agreeing  to  yield  possession  at  the  ex- 
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plratlon  of  the  existing  tenancy,  tliat  the  defendant  lessee  was 
authorized  to  collect  the  rents  for  the  remainder  of  the  existing 
tenancy,  that  defendant  collected  such  rents,  accounting  there- 
for to  the  plaintiff,  that  no  notice  to  quit  was  given  to  deter- 
mine the  existing  lease  and  the  lessee  held  over,  and  that  the 
defendant  lessee  paid  rent  for  Ave  months,  will  not  be  weighed 
on  appeal,  where  there  is  evidence  in  conflict  therewith  sufficient 
to  support  the  decision  of  the  court,    p.  479. 

Prom  Superior  Court  of  Marion  County  (75,062) ;  Law- 
son  M.  Harvey,  Special  Judge. 

Action  by  Jay  6.  Voss  against  the  Capital  City  Brewing 
Company.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed, 

Caleb  8.  Denny,  Oeorge  L.  Denny,  WiUiam  F.  ElKoii  and 
Horace  L.  Oould,  for  appellant. 
Elmer  Wetzel,  for  appellee. 

Adams,  J. — On  May  9,  1907,  appellant  leased  certain  real 
estate  in  the  city  of  Indianapolis  to  appellee,  for  a  term  of 
five  years  from  June  1,  1907,  at  a  rental  of  $30  a  month  for 
the  first  two  years,  and  $35  a  month  for  the  remaining  three 
years.  The  lease  was  in  the  usual  form,  except  for  a  pro- 
vision **that  the  tenant  now  occupying  the  above-described 
premises  is  not  to  be  disturbed  during  the  term  of  his  pres- 
ent liquor  license,  provided  he  pays  the  above  rent.'*  Ap- 
pellee failed  to  pay  the  rent  for  the  months  of  November 
and  December,  1907,  and  appellant  brought  suit  to  collect  it. 

The  one  paragraph  of  complaint  sets  out  a  copy  of  the 
lease,  and  avers  failure  to  pay  the  rent,  as  therein  provided. 
Appellee  answered  in  three  paragraphs.  The  second  para- 
graph alleges  that  appellant  did  not  deliver  possession  of 
the  leased  premises  to  appellee  on  June  1,  1907,  notwith- 
standing the  tender  of  payment,  and  that  there  was,  there- 
fore, a  failure  of  consideration.  The  third  paragraph  of 
answer  alleges  that  appellee  paid  appellant  the  stipulated 
rent  of  $30  a  month,  for  five  months  from  June  1,  and  de- 
manded from  appellant  possession  of  said  premises,  which 
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was,  and  ever  since  has  been,  refused;  that  during  the  five 
months  appellee  paid  rent  to  appellant,  the  occupant  of 
said  premises  left  with  appellee,  at  its  oflSce,  the  sum  of 
$16  on  the  first  day  of  every  month,  but  received  no  re- 
ceipt therefor,  and  that  all  the  money  so  left  by  said  occu- 
pant was  tendered  to  appellant  by  appellee  on  November  1, 
1907. 

Appellant  demurred  separately  and  severally  to  the  sec- 
ond and  third  paragraphs  of  answer  for  want  of  suflBcient 
facts  to  constitute  a  cause  of  defense.  The  court  overruled 
the  demurrer  to  each  paragraph,  and  appellant  replied  in 
two  paragraphs  to  the  second  and  third  paragraphs  of  an- 
swer. The  second  paragraph  of  reply  admits  that  appellee 
has  not  been  in  actual  possession  under  said  lease,  but  al- 
leges that,  at  the  time  it  so  executed  said  lease,  appellee, 
through  its  duly  authorized  agent,  undertook  and  agreed  to 
collect  from  the  tenant  then  in  possession  the  rent  due  from 
such  tenant  to  appellant  up  to  June  1,  1907,  and  to  remit 
it  to  appellant;  that  said  agent  did  collect  said  rent  from 
the  occupying  tenant,  for  and  on  behalf  of  appellee,  and 
also  collected  rent  due  to  appellee  for  the  use  and  occupancy 
of  said  premises  after  June  1,  1907 ;  that  appellee  then  and 
there  gave  to  said  occupying  tenant  a  receipt  for  said  rent 
so  collected,  which,  in  law,  constituted  said  occupant  a  ten- 
ant for  one  year  from  said  time,  at  the  same  monthly  rental 
as  he  had  theretofore  paid  appellant,  to  wit,  $16  a  month; 
that  sai4  receipt  was  so  given  to  said  occupant  by  appellee 
without  the  knowledge  or  consent  of  appellant,  and  that 
appellee  thereby  made  it  impossible  for  appellant  to  put  ap- 
pellee in  possession  of  said  premises,  because  said  occupant 
has,  with  right,  retained  possession  thereof;  that  appellant 
has  never  accepted  any  rent  from  said  occupant,  nor  rec- 
ognized him  as  a  tenant  since  the  execution  of  the  lease, 
but  that  appellee  at  said  time  accepted  said  occupant  as  its 
subtenant ;  that  the  inability  of  appellant  to  put  appellee  in 
possession  was  due  to  the  terms  of  the  contract  of  sub- 
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tenancy,  made  by  appellee,  and  not  to  any  act  or  default 
of  appellant. 

The  cause  was  submitted  to  the  court  without  a  jury.  The 
finding  and  judgment  was  that  appellant  take  nothing,  and 
that  appellee  recover  its  costs.  Motion  for  a  new  trial,  on 
the  grounds  that  the  decision  of  the  court  is  contrary  to  law, 
and  is  not  sustained  by  sufficient  evidence,  was  filed  and 
overruled.  Errors  assigned  and  relied  on  for  reversal  in 
this  court  are  (1)  the  overruling  of  appellant's  demurrer 
to  the  second  paragraph  of  appellee's  answer;  (2)  the  over- 
ruling of  appellant's  demurrer  to  the  third  paragraph  of 
appellee's  answer;  (3)  the  overruling  of  appellant's  mo- 
tion for  a  new  trial. 

There  was  no  error  in  overruling  the  demurrer  to  the 
second  and  third  paragraphs  of  answer.    A  landlord 

1.  is  bound  to  put  his  lessee  in  possession  of  the  leased 
premises,  and  is  liable  for  damages  if  he  fails  to  do 

so.    Hammond  v.  Jones  (1908),  41  Ind.  App.  32. 

A  covenant  for  quiet  enjoyment  is  implied  in  every  mu- 

tual  contract  for  leasing  land,  by  whatever  form  of  words 

the  agreement  is  made.    Hoagland  v.  New  York,  etc, 

2.  R.  Co.  (1887),  111  Ind.  443,  446,  and  cases  cited. 
*' Every  lessor  binds  himself  to  give  possession,  and 

not  to  give  the  party  to  whom  he  demises  a  mere  right  to 
take  possession  of  a  wrongdoer  by  an  action  of  ejectment; 
and  every  lessee  binds  himself  to  accept  possession  and  pay 
rent."  2  Addison,  Contracts  (3d  Am.  ed.)  §690.  See,  also, 
Hickman  v.  Rayl  (1877),  55  Ind.  551,  557,  and  cases  cited. 
The  remaining  error  assigned — that  of  overruling  the  mo- 
tion for  a  new  trial — is  predicated  on  the  insufficiency  of 
the  evidence  to  sustain  the  decision  of  the  court.    It 

3.  is  claimed  by  appellant  that  an  agent  of  appellee  ac- 
cepted rental  from  the  occupying  tenant  at  the  prior 

rate,  thus  extending  the  tenancy  for  a  year,  the  occupant 
becoming  appellee's  subtenant.  The  question  presented, 
therefore,  becomes  one  of  fact  to  be  determined  from  the 
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evidence  in  the  record.  We  have  carefully  read  the  evidence, 
which  discloses  that  one  Krauss  was  the  occupying  tenant, 
holding  a  monthly  tenancy  at  a  rental  of  $16  a  month,  pay- 
able in  advance;  that  the  rent  was  due  on  or  about  the 
eleventh  day  of  each  month ;  that  the  sum  of  $12.22  was  due 
to  appellant  for  the  balance  of  the  month  of  May ;  that  ap- 
pellee's  agent  had  agreed  to  collect  this  balance  from  the 
tenant;  that  the  agent  did  collect  said  amount,  and  it  was 
paid  to  and  retained  by  appellant;  that  on  June  1,  Krauss 
left  at  appellee's  office  the  sum  of  $16,  and  a  like  sum  on 
the  first  day  of  each  month,  up  to  and  including  October, 
all  of  which  was  tendered  to  appellant  on  November  1 ;  that 
appellee  paid  to  appellant  for  five  months  the  rent  stipulated 
in  the  lease,  and  did  not  pay  after  November  1.  As  to  these 
facts  there  is  no  dispute.  It  also  appears  in  evidence  that 
appellee's  agent  collected  the  balance  due  for  the  month 
of  May,  at  the  request  of  appellant,  and  at  the  time  collec- 
tion was  made  he  informed  Krauss  that  he  was  collecting 
the  rent  for  appellant;  that  at  the  same  time  he  informed 
Erauss  that  the  premises  had  been  leased  to  appellee  from 
June  1,  after  which  time  the  rental  would  be  $30  a  month. 
As  to  the  truth  of  these  statements,  however,  there  is  a 
sharp  conflict  in  the  testimony.  We  are  not  called  on  to 
reconcile  this  conflict,  or  to  determine  upon  which  side  is 
the  preponderance.  There  was  some  evidence  before  the 
court  to  support  the  finding  and  judgment,  and,  this  being 
true,  we  cannot  reverse  a  judgment  upon  the  weight  of 
the  evidence  alone. 

The  judgment  is  affirmed. 
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Vawter,  Administrator,  v.  Frame  et  al. 

[No.  7,354.     Filed  October  13,  1911.] 

1.  liANDLORD  AND  TENANT. — Rcnts, — Parts  of  Crop, — Life  Tenants, 
— Remaindermen, — Rents  due  to  a  life  tenant  at  his  death  are 
collectible  by  his  personal  representative;  but  grain  rent,  to  be 
paid  at  threshing  time,  is  not  due  until  such  time,  and,  being 
annexed  to  the  real  estate,  descends  with  the  reversion  to  the 
remaindermen,    p.  483. 

2.  Life  Estates. — Crops. — Remaindermen. — Growing  annual  crops 
belonging  to  a  life  tenant  constitute  personal  property  and  pass 
at  her  death  to  her  estate,    p.  483. 

3.  Landlord  and  Tenant. — Leases. — Cropping  on  Shares. — Ten- 
ancies in  Common. — Remainders. — A  lease  executed  by  the  life 
tenant  of  a  farm,  providing  that  the  lessee  should  "In  a  good 
and  husbandlike  manner  ♦  ♦  ♦  brealv  and  plow  said  parts  of 
said  land  so  let  and  rented  to  him,  ♦  ♦  ♦  and  ♦  ♦  ♦  deliver 
one-third  of  all  the  grain  ♦  ♦  ♦  to  said  [lessor],  as  the  part, 
Interest  and  share  of  said  annual  crop  ♦  ♦  ♦  to  be  so  received 
by,  and  belonging  to,  said  [lessor],  ♦  ♦  ♦  gaid  [lessee]  to 
receive  as  his  part,  and  in  payment  for  the  work  and  labor 
done  by  him,  and  expenses  incurred  by  him  In  the  production  of 
said  ♦  ♦  ♦  crops,  two-thirds  of  ♦  ♦  *  the  gi'aln  ♦♦♦  to- 
gether with  the  straw,"  the  life  tenant  occui>ylng  the  farm  and 
directing  the  sowing  of  the  crops,  and  the  manner  thereof,  consti- 
tutes the  parties  thereto  tenants  in  common  of  the  crops  raised, 
the  words  "let"  and  "rent"  being  in  common  use  in  describing 
cropping  arrangements,  regardless  of  their  technical  legal  mean- 
ing; and  upon  the  death  of  the  life  tenant  before  a  division  of 
the  crop,  her  share  passes  to  her  personal  representative,  and 
not  to  the  remainderman,    p.  483. 

From  Pike  Circuit  Court;  John  L.  Bretz,  Judga 

Action  by  John  W.  Frame  and  another  against  William 
C.  Vawter,  as  administrator  with  the  will  annexed  of  the 
estate  of  Matilda  Frame,  deceased.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Reversed, 

DeWitt  Q.  Chappell,  for  appellant. 
A.  J.  Rutledge,  S.  B.  Hatfield,  H.  F.  Fulling  and  W.  S. 
Hatfield,  for  appellees. 
Vol.  48—31 
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Ibach,  J. — ^Matilda  Frame,  under  the  terms  of  her  hus- 
band's wiU,  was  the  life  tenant  of  a  farm  in  Warrick  county. 
In  July,  1907,  she  made  an  agreement  with  John  H.  Sasse, 
whereby  he  was,  under  her  direction,  to  cultivate  parts  of 
the  farm  in  wheat,  and  was  to  deliver  to  her  at  threshing 
time,  as  her  part  of  the  crop,  one-third  of  the  grain  raised. 
Mrs.  Frame  died  in  February,  1908,  before  the  maturity  of 
the  crop  sown  by  Sasse  in  accordance  with  his  agreement. 
After  the  wheat  was  threshed,  the  third  part  that  was  to 
come  to  Mrs.  Frame  was  claimed  by  both  Mrs.  Frame's  ad- 
ministrator, on  behalf  of  the  devisees  and  legatees  under 
her  will,  and  appellees,  the  remaindermen  in  fee  of  the 
land  under  the  will  of  Mrs.  Frame's  husband.  By  agree- 
ment the  administrator  was  allowed  to  sell  the  wheat  and 
keep  the  proceeds,  in  lieu  thereof,  pending  settlement  by  the 
court.  Appellees  filed  a  claim  against  defendant  for  the  value 
of  the  wheat,  and  the  cause  was  tried  without  a  jury  on  an 
agreed  statement  of  facts,  which  contained  all  the  evidence 
in  the  case.  The  court  found  that  there  was  due  to  appellees, 
for  rent  of  lands  cultivated  by  the  tenant  of  said  decedent, 
the  full  amount  held  by  the  administrator  to  abide  the  event 
of  this  action,  and  ordered  him  to  pay  over  to  appellees  such 
sum  received  for  the  wheat  sold. 

Twenty  errors  are  assigned,  but  the  consideration  of  those 
assigning  that  the  decision  of  the  court  is  not  sustained  by 
suflScient  evidence  and  is  contrary  to  law  will  be  suflScient, 
in  view  of  the  disposition  made  of  the  case. 

Appellees  base  their  claim  on  the  following  statute: 
**When  a  tenant  for  life  who  shall  have  demised  any  lands 
shall  die  on  or  after  the  day  when  any  rent  becomes  due  and 
payable,  his  executor  or  administrator  may  recover  from 
the  undertenant  the  whole  rent  due ;  if  he  die  before  the  day 
when  any  rent  is  to  become  due,  they  may  recover  the  pro- 
portion of  rent  which  accrued  before  his  death,  and  the  re- 
mainderman shall  recover  the  residue."  §8069  Burns  1908, 
§5223  R.  S.  1881. 
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Rents  due  to  a  life  tenant,  at  his  death  are  collectible  by 

his  personal  representative.    Rents  have  not  accrued  until 

they  become  due,  and  grain  rent,  to  be  paid  at  thresh- 

1.  ing  time,  does  not  become  due  until  that  time.    Rents, 
until  they  hecorae  due,  are  annexed  to  the  real  estate, 

and  thus  go  with  the  reversion  to  the  remainderman.  Lowrey 
V.  Reef  (1891),  1  Tnd.  App.  244;  Kiiig  v.  Anderson  (1863), 
20  Ind.  385;  Watson  v.  Penn  (1886),  108  Ind.  21,  58  Am. 
Rep.  26;  Hcnnj  v.  Stevens  (1886),  108  Ind.  281;  Murray  v. 
Cazier  (1900),  23  Ind.  App.  600. 
But  growing  annual  crops  belonging  to  a  life  tenant  are 
a  part  of  his  personal  property,  and,  at  his  death,  go 

2.  to  his  estate.     §2777  Burns  1908,  §2260  R.  S.  1881 ; 
Kluse  V.  Sparks  (1894),  10  Ind.  App.  444;  Austin  v. 

McMains  (1896),  14  Ind.  App.  514.  Shaffer  v.  Stevens 
(1896),  143  Ind.  295.  Both  of  these  principles  are  fully 
settled,  and  are  firmly  incorporated  in  the  law  of  our  State, 
by  statute  and  by  judicial  interpretation. 

The  controlling  questions  in  the  present  case  are  whether, 

under  the  contract  with  Mrs.  Frame,  Sasse  leased  the  lands 

cultivated,  and  was  her  tenant,  or  whether  he  was  a 

3.  cropper,  and  thus  a  tenant  in  common  of  the  crop 
with  her.  If  the  contract  is  a  lease,  creating  the  re- 
lation of  landlord  and  tenant,  and  the  third  part  of  the 
grain  was  to  go  to  Mrs.  Frame  as  rent,  appellees  should  re- 
cover under  the  statute;  but  if  the  contract  is  a  cropping 
agreement,  creating  the  relation  of  tenants  in  common  in 
the  crop,  appellant  must  recover,  for  in  such  case  Mrs. 
Frame  was,  at  the  time  of  her  death,  the  o^vner  of  an  un- 
divided interest  in  the  growing  wheat.  The  decisions  of  the 
courts  are  not  entirely  in  harmony  in  interpreting  contracts 
where  one  farms  the  lands  of  another,  and  the  crops  are 
divided.  Usually,  if  the  contract  is  for  a  single  season  it 
is  held  not  to  be  a  lease.  The  case  of  Scott  v.  Ramsey  (1882), 
82  Ind.  330,  holds  that  even  if  such  an  agreement  be  con- 
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Bidered  a  lease,  the  parties  are  tenants  in  common  of  the 
crop. 

In  the  ease  of  Chicago,  etc,  B.  Co.  v.  lAnard  (1884),  94 
Ind.  319,  48  Am.  Rep.  155,  the  court,  after  reviewing  many 
cases,  said:  **The  sounder  view  undoubtedly  is,  that  where 
the  terms  of  the  contract  are  such  as  to  show  that  the  con- 
tracting parties  understood  and  intended  that  the  relation 
of  landlord  and  tenant  should  be  created  thereby,  the  con- 
tract will  be  a  lease,  although  the  landlord  is  to  be  com- 
pensated for  the  use  of  the  land  by  a  portion  of  the  crops 
raised."  The  case  of  Louisville,  etc.,  R.  Co.  v.  Hart  (1889), 
119  Ind.  273,  4  L.  R.  A.  549,  holds  that  where,  under  an  ar- 
rangement between  the  owner  of  land  and  another  person, 
the  latter  harvests  the  hay  grown  upon  the  land,  and  gathers 
the  whole  in  stacks,  he  to  have  three-fifths,  and  the  land- 
owner two-fifths,  they  are  tenants  in  common  of  the  hay  in 
the  stacks. 

The  announcement  in  the  case  of  Chicago,  etc.,  R.  Co.  v. 
Linard,  supra,  is  in  harmony  with  the  following  general 
rule,  announced  in  24  Cyc.  1466:  **The  intention  of  the 
parties  as  expressed  in  the  language  they  have  used,  inter- 
preted in  the  light  of  the  circumstances,  controls  in  deter- 
mining whether  or  not  a  given  contract  constitutes  a  lease. 
Where  there  is  a  reservation  in  the  agreement  of  a  certain 
portion  of  the  crop  as  rent  eo  nomine  this  necessarily  con- 
stitutes a  lease,  and  creates  the  relationship  of  landlord  and 
tenant  between  the  parties. ' '  In  the  leading  case  of  Warner 
V.  Abbey  (1873),  112  Mass.  355,  the  court  said:  *'In  con- 
struing contracts  for  the  cultivation  of  land  at  halves,  it 
is  impossible  to  lay  down  a  general  rule,  applicable  to  all 
cases;  because  the  precise  nature  of  the  interest  or  title  be- 
tween the  contracting  parties  must  depend  upon  the  con- 
tract itself,  and  very  slight  provisions  in  the  contract  may 
very  materially  affect  the  legal  relations  of  the  parties  and 
their  consequent  remedies  for  injuries  as  between  themselves. 
In  some  cases,  the  owner  of  the  land  gives  up  the  entire  pos- 
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session,  in  which  event  it  is  a  contract  in  the  nature  of  a 
lease  with  rent  payable  in  kind ;  in  other  cases,  he  continues 
to  occupy  the  premises  in  common  with  the  other  party,  or 
reserves  to  himself  that  right,  and  so  a  tenancy  in  common 
to  that  extent  is  created,  and  each  is  entitled  to  the  joint 
possession  of  the  crops,  or  the  possession  of  the  one  is  the 
possesion  of  the  other,  until  division ;  or  he  may  retain  the 
sole  possession  of  the  land,  and  the  other  party  may  have 
the  right  to  perform  the  labor  and  receive  half  the  crops  as 
compensation;  or  the  two  parties  may  become  tenants  in 
common  of  the  growing  crops,  while  no  tenancy  in  common 
as  such  exists  in  the  land." 

In  a  subject  note  on  croppers  in  the  case  of  Kelly  v.  Rum- 
merfield  (1903),  98  Am.  St.  951,  953,  the  rules  are  thus 
stated:  '*It  appears  from  the  authorities  that  the  question 
to  be  determined  in  every  case  of  cultivation  of  land  on 
the  shares,  when  the  agreement  between  the  parties  is  open 
to  more  than  one  construction,  is.  Does  the  contract  give 
the  landowner  his  share  as  rent  or  the  occupant  his  share  as 
compensation  for  his  labors?  If  the  former,  the  person 
working  the  land  is  a  tenant.  If  the  latter,  he  is  simply 
a  cropper.  •  •  •  Every  form  of  contract  by  which  the 
use  of  land  is  given  to  one  who  is  to  cultivate  it  and  give 
the  owner  as  compensation  therefor  a  share  of  the  produce, 
creates  a  tenancy  in  common  in  the  crop.  The  principle  is 
everj'where  observed  that  when  one  farms  the  land  of  an- 
other under  an  agreement  by  which  he  is  to  give  the  land- 
owner a  part  of  the  crop  raised,  he  and  such  owner,  in  the 
absence  of  stipulation  to  the  contrary,  become  tenants  in 
common  of  the  crops  raised,  until  a  final  division  is  made." 
However,  the  last  two  sentences  quoted  carry  the  rule  fur- 
ther than  is  necessary  for  us  to  do  in  determining  the  case 
before  us. 

In  order  to  determine  whether  the  contract  under  consid- 
eration is  a  lease  or  a  cropping  agreement,  it  becomes  our 
duty  to  ascertain,  as  clearly  as  possible,  what  relation  the 
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parties  intended  to  create  between  themselves.     The  con- 
tract, as  set  out  in  the  agreed  statement  of  facts,  follows : 

''Said  Sasse  shall,  in  a  good  and  husbandlike  manner, 
in  the  months  of  July,  August  and  September,  break 
and  plow  said  parts  of  said  land  so  let  and  rented  to 
him,  and  shall  immediately  thereafter  so  harrow  and 
prepare  said  ground  that  it  will  be  in  good  and  proper 
condition  to  sow  and  drill  wheat  thereon,  and  that  at  the 
proper  time  in  either  the  month  of  September  or  October 
of  said  year  said  Sasse  shall  drill  and  seed  said  land  in 
wheat,  said  Sasse  to  furnish  the  seed  so  sown  on  said 
land,  and  that  thereafter  at  the  wheat-harvest  time  in 
the  following  year,  and  at  the  proper  time  to  cut,  reap 
and  save  said  wheat,  said  Sasse  shall  cut,  reap  and  save 
said  wheat,  and  that  as  early  thereafter  as  it  can 
safely  and  properly  be  done,  said  Sasse  is  to  have 
all  of  said  wheat  so  sown  and  raised  by  him  properly 
threshed  and  cleaned,  and  is  to  deliver  one-third  of  all 
of  the  grain  of  said  wheat  to  said  Matilda  Frame,  at  the 
place  whore  it  is  threshed,  as  the  part,  interest  and  share 
of  said  annual  crop  of  wheat  to  be  so  received  by,  and 
belonging  to,  said  Matilda  Frame ;  and  said  Sasse  is  to 
receive  as  his  part,  and  in  payment  for  the  work  and 
labor  done  by  him,  and  expenses  incurred  by  him  in  the 
production  of  said  wheat  crop,  two-thirds  of  the  full 
amount  of  the  grain  of  said  crop,,  together  with  the 
straw  severed  and  removed  from  said  real  estate." 

This  contract,  as  set  out,  is  somewhat  ambiguous.  The 
lands  are  not  specifically  described,  and  no  mention  is  made 
of  a  specific  term.  One  statement  is  that  the  land  was  "let 
and  rented,"  but  it  is  later  stated  that  Sasse  was  to  deliver 
one-third  of  the  grain  to  Matilda  Frame  at  the  threshing 
place  **as  the  part,  interest  and  share  of  said  annual  crop 
of  w^heat  to  be  so  received  by,  and  belonging  to,  said  Ma- 
tilda Frame,  and  said  Sasse  is  to  receive  as  his  part,  and 
in  payment  for  the  work  and  labor  done  by  him,  and  ex- 
penses incurred  by  him  in  the  production  of  said  wheat 
crop/'  (our  italics)  two-thirds  of  the  grain,  together  with  the 
straw.  The  part  to  be  received  by  Mrs.  Frame  is  not  described 
as  rent,  but  as  the  interest  and  share  already  belonging  to 
her.     Sasse  was  to  receive  the  two-thirds  remaining,  to- 
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gether  with  the  straw,  as  his  part,  and  in  payment  for  the 
work  iuid  labor  done  by  him  and  expenses  incurred.  These 
words  clearly  import  not  a  lease,  but  a  cropping  agreement, 
under  which  a  tenancy  in  common  in  the  crop  was  intended 
by  the  parties  and  implied  by  law.  It  further  appears,  in 
evidence,  that  Mrs.  Frame  remained  in  possession  of  the 
farm,  dwelling  on  it;  that  Sasse  cultivated  only  parts  of  it; 
that  Mrs.  Frame  directed  as  to  what  parts  should  be  sown, 
and  the  way  in  which  it  was  to  be  done.  On  considering 
these  facts,  in  connection  with  the  phraseology  of  the 
contract,  we  are  constrained  to  hold  that  the  agreement 
between  Mrs.  Frame  and  Sasse  was  a  mere  cropping  con- 
tract, and  not  a  lease ;  and  that  at  all  times  after  the  plant- 
ing of  the  crop  Mrs.  Frame  was  the  owner  of  an  undivided 
interest  in  it,  she  and  Sasse  being  tenants  in  common  of  the 
crop.  Therefore,  the  lands  cultivated  in  wheat  were  not 
leased  or  demised  within  the  meaning  of  §8069  Bums  1908, 
§5223  R.  S.  1881,  and  the  third  part  of  the  grain,  which 
came  to  Mrs.  Frame,  was  her  personal  property,  and,  under 
§2777  Burns  1908,  §2260  R.  S.  1881,  should  be  inventoried 
in  her  personal  estate,  and  go  to  her  personal  representa- 
tive. 

In  so  construing  the  contract  between  Mrs.  Frame  and 
Sasse,  we  are  not  unmindful  of  the  use  of  the  words  ' '  let  and 
rented"  in  the  contract,  as  set  forth  in  the  agreed  statement 
of  facts,  nor  of  the  use  of  the  same  words  and  the  term 
** rental  agreement,"  as  applied  to  the  same  contract  sev- 
eral times  in  the  agreed  statement.  We  know  that  these 
words  are  in  common  use  to  describe  any  arrangement 
whereby  one  person  cultivates  the  land  of  another  for  a 
portion  of  the  crop,  without  regard  to  their  legal  significance. 
The  real  status  of  the  parties  is  to  be  determined  from  the 
incidents  of  the  contract,  and  the  duties  which  each  is  to 
perform. 

In  the  case  of  Harrison  &  Son  v.  Ricks  (1874),  71  N.  C. 
7,  the  court  said,  while  considering  the  interpretation  of 
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contracts  for  cultivating  lands  in  which  the  owner  re- 
ceives a  portion  of  the  crop,  and  the  cultivator  a  portion: 
**  Which  of  these  characters  [tenant  or  cropper]  an  oc- 
cupier bears  depends  entirely  on  the  agreement  between  the 
parties.  •  •  •  If  the  contract  clearly  conveys  the  land 
to  a  lessee  for  a  term,  in  the  absence  of  some  contrary  and 
controlling  provision,  the  lessee  is  a  tenant.  But  generally, 
when  the  contract  is  oral  or  inartificially  drawn,  it  is  left 
doubtful  whether  an  estate  in  the  land  was  intended  to  pass. 
In  such  case  the  intent,  one  way  or  the  other,  must  be  in- 
ferred from  the  other  provisions  of  the  agreement.  The  use 
of  the  word  'rent,'  as  that  the  owner  has  *  rented'  his  land 
to  another,  has,  by  itself,  but  little  weight  in  the  interpre- 
tation of  an  oral  or  inartificially  and  obscurely  written  con- 
tract." In  the  case  of  Walls  v.  Preston  (1864),  25  Cal.  59, 
the  court  said;  **If  the  agreement  contains  terms  which  by 
themselves  would  import  a  lease,  and  other  terms  which  pro- 
vide for  a  division  of  the  crops,  and  it  is  doubtful  which  it  is 
— a  lease  or  a  cropping  contract — ^it  will  be  deemed  a  crop- 
ping contract,  by  reason  of  a  division  of  the  crops." 

It  is  unnecessary  to  consider  the  other  errors  assigned. 
The  judgment  of  the  court  below  is  reversed,  and  the  court 
directed  to  enter  judgment  for  appellant. 


Gubbins  v.  Harrington. 

[No.  7,134.    Filed  October  13.  1911.] 

1.  Municipal  Corporations. — 8treet  Improvement  Assessments,-— 
Waiver, — Personal  Liability. — ^A  waiver  executed  by  a  frontager 
cuts  off  Ills  right  to  make  a  defense  to  a  street  improvement  as- 
sessment for  anything  appearing  or  omitted  in  the  assessment 
proceedings,  and  makes  him  personally  responsible  for  the  def- 
icit of  cost  and  interest  existing  after  the  sale  of  the  assessed 
lot  on  foreclosure  of  the  lien.    p.  490. 

2.  Municipal  Corporations. — Street  Improvement  Assessments.— 
Foreclosure. — Complaint — Conditions  Precedent. — Abatement— 
A  complaint  to  foreclose  a  street  improvement  lien  that  falls  to 
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allege  the  giving  of  the  requisite  notice  to  defendant  to  pay  the 
amount  due,  is  bad  both  as  to  the  enforcement  of  the  lien  and 
as  to  the  securing  of  a  personal  judgment,    p.  490. 

3.  Municipal  Corpobations. — Street  Improvement  Assessments, — 
Statutes. — Contracts. — Street  improvement  liens  are  statutory; 
and  the  remedy  for  enforcing  them  may  be  altered  by  the  legis- 
lature at  any  time  before  contract  rights  intervene,    p.  490. 

4.  MuinciPAL  CoKPORATioNS. — Stvcvt  Improvement  Assessments. — 
Liens. — Foreclosure. — Notice. — Abatement. — Under  §8721  Burns 
1908,  Acts  1907  p.  550,  §3,  providing  that  no  person  who  has 
filed  a  waiver  in  a  street  improvement  proceeding  shall  be  sued 
unless  "served  with  fifteen  days*  personal  written  notice  of  such 
delinquency,"  a  suit  filed  without  the  giving  of  such  notice  may 
be  abated,    p.  491. 

5.  Appeal. — Mandate, — Death. — ^Where  a  party  dies  after  the  sub- 
mission of  a  case  on  appeal,  the  judgment  rendered  will  be  en- 
tered as  of  the  date  of  submission,    p.  491. 

Prom  Jay  Circuit  Court;  John  F.  LaFollette,  Judge. 

Suit  by  John  Gubbins  against  Catherine  Harrington. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Edward  R.  Templer  and  Van  L.  Ogle,  for  appellant. 
Oeorge  T.  Whitaker,  for  appellee. 

Myers,  J. — Appellant  brought  this  suit  against  appellee 
to  foreclose  a  street  assessment  lien  and  for  personal  judg- 
ment. To  the  complaint  a  plea  in  abatement  was  filed,  and 
a  demurrer  thereto  was  overruled.  Appellant  refused  to 
plead  further,  and  a  judgment  abating  the  suit  was  ren- 
dered in  favor  of  appellee  and  against  appellant  for  costs. 

The  improvement  was  made,  the  assessment  was  perfected, 
a  waiver  was  filed,  and  improvement  bonds  were  issued  and 
delivered  to  the  contractor,  pursuant  to  an  act  of  the  Gen- 
eral Assembly  approved  March  6,  1905  (Acts  1905  p.  219). 
The  first  instalment  of  the  assessment  was  due  and  payable 
on  June  1,  1908,  and  this  suit  was  commenced  July  22,  1908. 

It  is  admitted  that  fifteen  days'  personal  written  notice 
was  not  given  to  the  delinquent  before  commencing  this  suit, 
as  provided  by  an  act  of  the  General  Assembly  approved 
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March  12,  1907  (Acts  1907  p.  550,  §§1-3,  §§8715,  8720,  8721 
Burns  1908).  This  act  amends  §§110,  115,  116  of  the  act 
of  1905,  supra.  The  only  question  now  presented  is,  Does 
§8721,  supra,  control  the  manner  of  procedure  for  the  col- 
lection of  the  delinquent  instalment  by  the  bond  owner,  or 
shall  he  proceed  under  the  act  as  originally  passed? 

Appellant  contends  that  if  the  plea  of  appellee  should 

be  held  good  as  against  his  right  to  foreclose  his  lien,  it  is 

not  sufficient  to  abate  his  right  to  a  personal  judg- 

1.  ment.     The  waiver  executed  by  appellee  cut  oflE  his 
right  to  make  a  defense  for  anything  appearing  or 

omitted  in  the  proceedings  affecting  the  legality  of  the 
assessment  {Dunkirk  Land  Co.  v.  Zehner  [1905],  35  Ind. 
App.  694),  and  made  him  **  responsible  for  any  deficit  of  such 
cost  and  interest,  after  the  sale  of  the  lot  on  foreclosure  of 
the  lien."  Wayne  County  Sav.  Bank  v.  Oa^  City  Land  Co. 
(1901),  156  Ind.  662.  From  the  case  last  cited,  it  will  be 
seen  that  appellee's  personal  responsibility  extends 

2.  only  to  make  good  any  deficit  after  applying  the  pro- 
ceeds arising  from  a  foreclosure  sale  of  the  lot.  There- 
fore, if  appellant  must  first  subject  the  lot  assessed  to  the 
payment  of  his  demand,  before  subjecting  any  of  the  other 
property  of  appellee  to  sale  for  that  purpose,  it  must  neces- 
sarily follow  that  unless  appellee  has  complied  with  the  con- 
ditions precedent  to  bringing  his  suit  to  foreclose  his  lien, 
the  suit  not  only  for  such  foreclosure  must  abate,  but  like- 
wise any  suit  for  personal  judgment. 

For  the  assessed  cost  of  a  street  improvement,  the  con- 
tractor has  a  lien  on  the  real  estate  abutting  on  the  improved 
portion  of  the  street.    This  lien  is  given  by  statute, 

3.  and  is  a  remedy  which  the  legislature  may  modify  at 
any  time  before  rights  have  become  vested,  or  when 

such  change  does  not  impair  a  contract  right,  or  substan- 
tially deprive  a  person  of  adequate  means  of  enforcing  his 
right.  Davis  v.  Rupe  (1888),  114  Ind.  588,  and  cases  cited; 
Shirk  v.  Thomas   (1889),  121  Ind.  147,  16  Am.  St.  381; 
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State,  ex  rel,  v.  Helms  (1894),  136  Ind.  122.    As  applicable 
to  the  case  before  us,  there  has  been  no  legislative 

4.  change  which  seriously,  or  even  substantially,  affects 
the  mode  of  enforcing  the  right  given  to  appellant 

under  the  old  statute.  Section  8721,  supra,  gives  appellant 
a  complete  remedy  for  the  collection  of  the  assessment  due. 
to  him,  by  a  foreclosure  of  his  lien.  It  provides  that  *'when 
any  person  shall  default  in  the  payment  of  any  instalment 
of  principal  or  interest  it  shall  be  the  duty  of  the  treasurer 
to  mail  a  notice  of  such  delinquency  to  such  person,  who 
shall  have  thirty  days  from  the  date  when  the  same  was 
payable  to  pay  such  instalment  with  a  fee  to  such  treasurer 
of  twenty-five  cents  for  sending  such  notice:  Provided,  that 
no  such  suit  shall  lie  or  be  filed  unless  and  until  the  person 
owning  the  property  covered  by  such  lien  or  assessment,  and 
who  has  availed  himself  of  the  privilege  of  paying  the  in- 
stalments, is  served  with  fifteen  days'  personal  written  no- 
tice of  such  delinquency. ' ' 

Appellant  has  not  complied  with  the  provision  of  the  stat- 
ute requiring  fifteen  days'  notice  to  the  owner  of  the  prop- 
erty assessed.  The  demurrer  to  the  plea  in  abatement  was 
properly  overruled. 

As  it  appears  that  since  the  submission  of  this  cause  in 
this  court  appellant  has  died,  it  is  therefore  ordered 

5.  that  the  judgment  in  this  case  be  aflSrmed  as  of  the 
date  of  said  submission. 

Judgment  aflSrmed. 


HOLDERMAN  V.  ToWN  OF  NORTH  MANCHESTER. 

[No.  7,295.     Filed  October  13,  1911.] 

1.  Municipal  Corporations.  —  Street  Assessments.  —  Statutes. — 
Amendments. — Saving  Clauses, — Section  four  of  the  act  of  1900 
(Acts  1909  p.  412)  providing  that  any  aggrieved  lot  owner  may 
appeal  to  the  circuit  court  from  his  assessment,  repeals  that 
part  of  §8716  Bums  1908,  Acts  1905  p.  219,  §111,  providing  for 
the  appointment  by  the  court  of  appraisers  to  reassess  the 
benefits;  and  as  there  Is  no  saving  clause  to  such  act  of  1909, 
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the  court  Is  powerless  to  proceed  under  such  |8716  with  a  peti- 
tion theretofore  filed  in  accordance  therewith,    p.  493. 

2.  MiNiciPAL  Corporations. — Street  Assessments. — Petition  to  Ap- 
point Appraisers. — Appeal, — ^The  rights  and  remedies  in  street 
iuiprovoment  proceedings  are  entirely  statutory;  and  a  petition, 
under  §S71G  Burns  190S.  Acts  1905  p.  219,  §111,  for  the  court  to 
appoint  appraisers  to  reassess  the  benefits  to  petitioner's  lot,  does 
not  constitute  an  appeal  to  the  circuit  court;  and  the  court  Is 
without  jurisdiction  to  hear  Judicially  any  matter  connected 
with  such  assessment,    p.  494. 

3.  Municipal  Corporations. — Street  Assessments. — Conclusiveness 
of. — Appeal. — No  api^eai  lies  from  a  street  assessment  made  pur- 
suant to  §8710  Burns  1908,  Acts  1905  p.  219,  §111,  providing  that 
the  boards  of  public  works  shall  assess  the  abutting  lots  for  the 
cost  of  street  improvements,  and  that  If  the  owner  of  any  lot  Is 
aggrieved  he  may  petition  the  circuit  court  for  the  appointment 
of  appraisers,  whose  report  shall  be  ''final  and  conclusive." 
p.  494. 

4.  Appeal. —  Jurisdiction. —  Dismissal. —  Street  Assessments, —  The 
Api)ellate  Court  has  no  jurisdiction  of  an  appeal  from  an  order 
of  the  circuit  court  in  a  street  assessment  proceeding,  where  the 
circuit  court  had  none.    p.  494. 

From  Wabash  Circuit  Court;  A,  H,  Plummer,  Judge. 

Street  improvement  proceeding  by  the  Town  of  North 
Manchester.  From  the  assessment  made,  Esther  Holderman 
appeals.    Appeal  dismissed. 

Lesk  &  Lesh  and  C.  M,  Holderman,  for  appellant. 
Sayre  &  Hunter,  for  appellee. 

Felt,  P.  J. — ^Appellant  is  the  owner  of  lot  one,  in  the  town 
of  North  Manchester,  which  was  assessed  for  street  improve- 
ments in  the  sum  of  $1,535.  Being  aggrieved  on  account  of 
the  assessment,  she  petitioned  the  judge  of  the  Wabash  Cir- 
cuit Court  to  appoint  three  disinterested  freeholders  to  re- 
assess the  benefits  to  said  lot.  On  February  15,  1909,  the 
court  appointed  such  appraisers,  who  duly  qualified,  and  on 
April  19,  1909,  filed  their  verified  report,  showing  that  they 
were  unable  to  agree  on  the  benefits  to  the  property,  and 
thereupon  the  court  discharged  them.  On  May  1,  1909,  ap- 
pellant, in  writing,  requested  the  court  to  grant  a  trial  in 
said  court,  without  a  jury,  to  ascertain  the  benefits  to  said 
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real  estate^  which  request  was  denied  by  the  court,  and 
thereafter  appellant  filed  her  written  motion  for  the  appoint- 
ment of  new  appraisers,  which  motion  was  overruled  by  the 
court.  Appellant  excepted  to  the  action  of  the  court  in  re- 
fusing to  try  the  case,  or  to  appoint  new  appraisers,  and 
from  the  judgment  against  her  for  costs,  prayed,  and  was 
granted,  an  appeal  to  this  court. 

The  errors  assigned  question  the  action  of  the  court  in 
overruling  the  motion  and  request  for  a  trial,  and  in  over- 
ruling the  petition  for  the  appointment  of  new  appraisers. 

The  proceedings  for  the  improvement  of  the  street  were 

maintained  under  §111  of  the  act  of  1905   (Acts  1905  p. 

219,  §8716  Bums  1908).     During  the  pendency  of 

1,  the  proceedings,  said  section  was  amended  by  the  act 
of  March  8,  1909  (Acts  1909  p.  412,  §4),  to  which 
an  emergency  clause  was  attached.  The  amending  act  con- 
tains no  saving  clause,  as  to  pending  assessments  or  litiga- 
tion, and  therefore  took  away  all  power  to  proceed  further 
under  the  provisions  so  repealed.  Taylor  v.  Strayer  (1906), 
167  Ind.  23,  119  Am.  St.  469;  Zintsmaster  v.  Aiken  (1909), 
173  Ind.  269.  Tlie  section  before  amendment  provided  for 
the  appointment  of  appraisers  by  the  court,  when  petitioned 
to  do  so,  to  assess  the  benefits,  and  the  section  as  amended 
provides  for  an  appeal  from  the  assessment  made  by  the 
town  board  to  the  circuit  court,  and  a  trial  of  the  case  by 
the  court  without  a  jury,  *  *  as  other  civil  cases. ' '  The  section, 
both  before  and  after  amendment,  provides  that  the  petition 
seeking  to  modify  the  assessment  must  be  filed  within  ten 
days  after  the  final  order  of  the  board  approving  the  assess- 
ment, and  that  when  the  assessment  roll  is  completed  and 
delivered,  as  therein  provided,  *Hhe  decision  of  such  board 
as  to  all  such  benefits  shall  be  final  and  conclusive,"  and 
then  follows  the  foregoing  provision  for  reviewing  the  as- 
sessment, formerly  by  appraisers,  after  the  amendment^  by 
trial  in  the  circuit  court. 

It  is  clear  that  the  court  did  not  err  in  refusing  to  ap- 
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point  new  appraisers,  for  when  the  request  was  made^  there 
was  no  law  in  force  authorizing  such  appointment. 

Statutory  proceedings  for  the  improvement  of  streets  and 
for  the  assessment  of  the  coBt  thereof  are  special  in  char- 
acter, and  no  right  of  appeal  can  be  asserted  there- 

2.  under,  except  that  expressly  provided  by  the  special 
statute  itself.    The  application  for  a  reassessment  of 

benefits  was  not  an  appeal  to  the  circuit  court,  and  the  court 
acquired  no  jurisdiction  by  reason  thereof,  and  could  exer- 
cise no  judicial  power  in  the  proceedings,  but  acted  only  in 
a  ministerial  capacity — except  as  to  costs — from  which  no 
right  of  appeal  to  this  court  arises.  As  the  circuit  court 
had  no  jurisdiction  to  exercise  judicial  power,  there  could 
be  no  further  remedy  under  either  the  old  or  the  amended 
statute,  as  is  the  case  where  jurisdiction  exists,  and  the 
amendment  to  the  statute  only  modifies  the  proceedings,  and 
provides  a  substantially  similar  remedy.  Mayne  v.  Board, 
etc.  (1890),  123  Ind.  132;  Pittsburgh,  etc.,  B,  Co.  v.  Ogleshy 
(1905),  165  Ind.  542. 

It  has  been  decided  that  there  is  no  appeal  under  this  pro- 
vision of  the  statute,  that  the  action  of  the  appraisers  is 
final  and  conclusive,  and  that  the  court  has  no  judi- 

3.  cial  power  in  such  proceeding.    City  of  Huntington 
V.  Brown  (1911),  175  Ind.  709;  City  of  Indianapolu 

V.  State,  ex  rel.  (1909),  172  Ind.  472;  Randolph  v.  City  of 
Indianapolis  (1909),  172  Ind.  510;  City  of  Seymour  v. 
Jordan  (1909),  173  Ind.  717;  City  of  Crawfordsville  v. 
Brown  (1910),  45  Ind.  App.  592, 

When  the  amending  act  of  1909,  supra,  took  ef- 
2.    feet,  no  proceeding  was  pending  before  the  circuit 
court  for  the  reassessment  of  benefits  to  appellant's 
lot. 

4.  Furthermore,  this  court  has  no  jurisdiction  of  the 
subject-matter,  and  no  appeal  is  authorized. 

On  the  authority  of  the  cases  last  cited,  this  appeal  is 
dismissed. 
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Dillon,  Administrator,  v.  The  State  of  Indiana. 

[No.  7,995.     Filed  October  24,  1911.] 

1.  Appeal. — Briefs. — Failure  to  Set  Out  Motion  for  New  Trial. — 
Appellant's  failure  to  set  out,  in  his  brief,  his  motion  for  a  new 
trial,  or  the  substance  thereof,  waives  any  question  thereon. 
p.  496. 

2.  Appeal. — Briefs. — Setting  out  Evidence. — A  mere  recital  in 
appellant's  brief  of  conclusions  from  the  evidence  presents  no 
question  thereon,    p.  496. 

3.  Appeal. — Rules, — Courts. — ^The  Appellate  CJourt  rules  are  as 
binding  as  laws,  and  cannot  be  abrogated  in  a  special  case,  at 
the  discretion  of  the  court    p.  496. 

From  Jefferson  Circuit  Court;  Hiram  Francisco,  Judge. 

Action  by  The  State  of  Indiana  against  Michael  Noon 
(Thomas  B.  Dillon,  as  the  administrator  of  his  estate,  prose- 
cutes the  appeal).  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Perry  E  Bear  and  Edivin  C.  Davis,  for  appellant. 
Thomas  M.  Honan,  Attorney-General,  Edwin  Corr,  James 
E.  McCullough  and  Thomas  H^  Branaman,  for  the  State. 

Adams,  J. — The  style  of  this  action,  originally  commenced 
before  the  mayor  of  the  city  of  Madison,  Indiana,  was  **The 
State  of  Indiana  v.  Michael  Noon,  in  rem  four  barrels  of 
whisky."  The  purpose  of  the  action  was  to  have  the  whisky 
seized  by  the  officers  and  destroyed,  pursuant  to  §8338  et 
seq.  Bums  1908,  Acts  1907  p.  27,  §§2-14,  governing  the 
seizure  of  intoxicating  liquors.  Upon  the  filing  of  an  affi- 
davit, as  required  by  law,  a  search-warrant  was  issued,  and 
was  served  by  taking  into  possession  four  barrels  of  whisky, 
the  property  of  Michael  Noon.  Upon  the  hearing  before  the 
mayor,  it  was  adjudged  that  said  whisky  was  kept  for  the 
purpose  of  being  sold  in  violation  of  the  laws  of  the  State, 
and  the  sheriff  was  ordered  to  destroy  said  whisky.  Michael 
Noon  appealed  to  the  Jefferson  Circuit  Court,  where  the 
cause  was  submitted  to  the  court  without  a  jury.    The  find- 
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ing  was  for  the  State,  and  the  judgment  was  that,  within 
fifteen  days  thereafter,  the  whisky,  together  with  the  ves- 
sels that  contained  it,  should  be  destroyed  by  the  sheriff. 

Appeal  was  taken  to  this  court  by  appellant,  and  the  only 
error  argued  and  relied  on  for  reversal  is  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 

It  is  first  urged  by  appellee  that  no  question  is  presented 

to  this  court,  for  the  reason  that  neither  the  motion  for  a 

new  trial,  nor  the  substance  thereof,  is  set  out  in  ap- 

1.  pellant's  brief,  as  required  by  the  rules.     The  brief 
shows  that  Thomas  Dillon,  administrator,  filed  his 

motion  for  a  new  trial,  which  the  court  overruled,  to  which 
ruling  appellant,  at  the  time,  excepted.  Under  the  rule,  as 
declared  by  numerous  decisions  of  the  Supreme  Court  and 
this  courts  the  objection  of  appellee  is  well  taken.  Pittingcr 
V.  Ramage  (1907),  40  Ind.  App.  486;  Tongret  v.  Carlin 
(1905),  165  Ind.  489;  Oregg  v.  Gregg  (1906),  37  Ind.  App. 
210. 

But  assuming  that  we  are  warranted  in  examining  the 

argument  to  ascertain  the  grounds  of  the  motion  for  a  new 

trial,  still  counsel  for  appellee  contend  that  no  ques- 

2.  tion  is  presented,  as  the  rules  require  that  where  the 
insufficiency  of  the  evidence  to  sustain  thtf  verdict 

or  finding  is  assigned,  the  brief  shall  contain  a  condensed 
recital  of  the  evidence  in  narrative  form,  so  as  to  present 
the  substance  clearly  and  concisely.  In  the  brief  of  appel- 
lant this  rule  is  not  obsen^ed.  The  recital  of  the  evidence 
therein  set  out  is  simply  a  recital  of  the  conclusions  of  coun- 
sel, liberally  interspersed  with  argument,  and  does  not  dis- 
close that  any  witness  testified  to  the  statements  shown  in 
the  brief. 

In  the  case  of  Albaugh  Bros.,  etc.,  Co.  v.  Lynas  (1911), 

47  Ind.  App.  30,  this  court  said:    ** Appellees  having  in 

their  brief  directed  attention  to  the  failure  of  appel- 

3.  lant  to  comply  with  the  rule  herein  stated,  it  is  not 
within  the  power  of  this  court  to  ignore  or  arbitrar- 
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ily  to  refuse  to  consider  the  question  thus  raised.  It  is  said 
in  Magnuson  v.  Billings  [1899],  152  Ind.  177,  180,  that  rules, 
when  adopted  and  published,  'have  the  force  and  effect  of 
law,  and  are  obligatory  upon  the  court,  as  well  as  upon  par- 
ties to  causes  pending  before  it. '  In  the  same  case  it  is  fur- 
ther said:  *A  rule  of  court  is  a  law  of  practice,  extended 
alike  to  all  litigants  who  come  within  its  purvdew,  and  who, 
in  conducting  their  causes,  have  the  right  to  assume  that  it 
will  be  uniformly  enforced  by  the  court,  in  conservation  of 
their  rights,  as  well  as  to  secure  the  prompt  and  orderly 
dispatch  of  business.'  *'  To  attempt  to  ascertain  and  de- 
cide questions  not  presented,  as  required,  would  be  to  abro- 
gate the  rules,  which  are  as  binding  upon  the  court  as  they 
are  upon  litigants.  Schrader  v.  Meyer  (1911),  ante,  36; 
Reeves  &  Co,  v.  Oillette  (1911),  47  Ind.  App.  221;  Bradley 
V.  Barter  (1911),  post,  541;  King  v.  State,  ex  rel.  (1911), 
47  Ind.  App.  595;  Chicago,  etc,  R,  Co,  v.  Newkirk  (1911), 
ante,  349;  Buehner  Chair  Co,  v.  Feulner  (1905),  164  Ind. 
368;  Indiana  Union  Traction  Co,  v.  Heller  (1909),  44  Ind. 
App.  385. 

The  judgment  is  aflBrmed. 


Hallagan  v,  Johnson. 

[No.  8,088.     Filed  October  24,   1911.] 

1.  Appeal. — Perfecting. — Filing  Transcript. — The  flUng  of  a  trans- 
cript is  necessary  to  the  perfection  of  an  appeal,    p.  498. 

2.  Appeal. — Parties, — Death, — An  appeal  perfected  In  the  name  of 
a  decedent  is  a  nullity,    p.  498. 

3.  Appeal — Parties. — Death, — Where  a  party  dies  before  perfect- 
ing his  appeal,  his  proper  representative  must  take  the  appeal  In 
his  own  name.    p.  499. 

4.  Appeal. — Jurisdiction. — Parties, — Consent, — Where  an  appeal 
Is  taken  in  the  name  of  a  decedent,  the  consent  of  the  appellee 
to  a  substitution  of  decedent's  representative  as  appellant  can- 
not confer  jurisdiction  over  the  appeal;  and  such  appeal  will 
be  stricken  from  the  docket  for  want  of  jurisdiction,    p.  499. 

From  Jasper  Circuit  Court;  Charles  W.  Hartley,  Judge. 
Vol.  48—32 
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Action  by  James  W.  Johnaon  against  Patrick  Hallagan. 
From  a  judgment  for  plaintiff,  def^idant  appeals.  Appeal 
stricken  from  docket. 

Frank  Foltz,  for  appellant. 
Oeorge  A.  Williams,  for  appellee. 

HoTTEL,  J. — The  attention  of  this  court  has  been  directed 
to  a  cause  now  pendinsi:  herein,  with  the  foregoing  title  and 
number,  by  a  petition  under  oath  filed  in  said  cause,  entitled 
a  "petition  and  statement  of  facts  showing  the  death  of  ap- 
pellant, Patrick  Hallagan,  and  asking  that  his  executors  be 
substituted  as  appellants  in  this  cause,"  to  which  petition  is 
attached  the  eertificate  of  the  clerk  of  the  Jasper  Circuit 
Court,  showing  that  letters  testamentary,  with  the  will  an- 
nexed, of  the  estate  of  Patrick  Hallagan  were  issued  to  the 
petitioners,  James  M.  and  Joseph  Hallagan,  and  that  they 
have  duly  qualified  as  such  executors,  and  are  authorized  to 
take  upon  themselves  the  administration  of  said  estate.  Ap- 
pellee's attorney  acknowledges  service  of  a  copy  of  the  pe- 
tition, and  makes  no  resistance  to  the  substitution.  This 
petition  shows  that  appellant,  Patrick  Hallagan,  departed 
this  life  on  July  2,  1911,  and  the  transcript  in  this  cause 
was  not  filed  in  this  court  until  July  8,  1911.     The 

1.  filing  of  the  transcript  is  one  of  the  steps  necessary 
to  perfect  an  appeal,  and  to  give  tiiis  court  jurisdic- 
tion.   Michigan  Mut.  Life  Ins.  Co.  v.  Frankel  (1898),  151 
Ind.  534;  Lake  Erie,  etc,  R.  Co.  v.  Watkins  (1902),  157  Ind. 
600;  Elliott,  App.  Proc.  §§245-251,  inclusive. 

This  appeal,  under  said  showing  made  by  the  executors 
of  decedent,  was  not  perfected  until  after  the  death  of  ap- 
pellant, and  was  therefore  perfected  in  the  name  of 

2.  a  dead  man.    Under  such  circumstances  the  appeal  is 
"a  fiction,  a  nullity.''    Moore  v.  Slack  (1894),  140 

Ind.  38;  Doble  v.  Brown  (1898),  20  Ind.  App.  12;  Hurst  v. 
Hawkins  (1907),  39  Ind.  App.  467;  Taylor  v.  Elliott  (1876), 
52  Ind.  588;  Taylor  v.  EUiott  (1876),  53  Ind.  441. 
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Where  the  death  of  either  party  intervenes  between 

3.  the  time  of  the  taMng  of  the  judgment  and  the  per- 
fecting of  the  appeal,  the  appeal  must  be  taken  under 

§677  Bums  1908,  §636  E.  S.  1881. 
Appellee  makes  no  resistance  to  the  substitution  prayed 
for  in  the  petition,  but  as  the  appeal  itself  is  a  nul- 

4.  lity,  this  court  has  no  jurisdiction  of  the  ease,  and 
any  st^)s  taken  by  it,  either  with  or  without  the  con- 
sent of  the  appellee,  would  be  a  nullity. 

The  petition  of  the  executors  of  appellant  cannot,  there- 
fore, be  entertained,  and  this  cause  is  ordered  stricken  from 
the  docket. 


Lancaster  Township  op  Wells  County  v. 

Graves  et  al. 

[No.  7,141.     Filed  October  25,  1911.] 

1.  Champebty  and  Maintenance. — Contracts, — Validity. — At  the 
common  law  contracts  for  maintenance  or  champerty  were  void, 
p.  501. 

2.  Contracts. — Payment  of  Coats  of  Litigation  for  Part  of  Amount 
Recovered, — Toicnships, — A  contract  between  a  township  and 
an  auditing  company,  whereby  the  latter  agreed  to  investi- 
gate the  accounts  of  a  former  trustee  of  such  township  and,  if 
necessary,  to  litigate  his  liability  in  court,  its  bond  providing 
that  it  should  "hold  said  •  ♦  ♦  township  free  from  all  costs 
and  expenses  in  any  litigation,"  Its  compensation  being  a  certain 
per  cent  of  the  amount  recovered,  is  void.    p.  501. 

3.  Contracts. — Bonds. — Construction, — Townships. — A  contract  by 
an  auditing  company,  and  the  bond  given  to  secure  the  perform- 
ance thereof,  executed  to  a  township  for  the  purpose  of  investi- 
gating the  official  acts  of  a  former  trustee  and  to  recover  any 
money  found  due  to  the  township,  must  be  construed  together  as 
constituting  one  contract,    p.  503. 

From  Wells  Circuit  Court ;  John  M,  Smith,  Special  Judge. 

Acti(Mi  by  Lancaster  Township  of  Wells  County  against 
John  C.  Graves,  and  others.  Prom  a  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 
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Eichhom  &  Vaughn,  for  appellant. 

John  C.  Graves  and  Frank  W.  Gordon,  for  appellees. 

Myers,  J. — ^In  July,  1905,  appellees  John  C.  Graves,  John 
H.  Brubaker  and  John  C.  Dunlap,  under  the  name  of  The 
J.  C.  Graves  Auditing  Company,  were  engaged  in  auditing 
the  books  and  accounts  of  township  trustees  in  Indiana. 
Said  firm  was  employed  to  audit  the  books  of  a  certain  trus- 
tee of  Lancaster  township,  Wells  county,  under  a  contract 
whereby  said  company  was  to  receive  for  all  services,  costs 
and  expenses  connected  with  said  investigation  thirty-three 
and  one-third  per  cent  of  all  money  recovered  from  said 
trustee,  and  in  case  it  became  necessary,  to  bring  suit  to 
recover  any  money  found  due  to  the  township  from  said 
trustee,  and  as  a  part  of  said  contract,  said  company  agreed 
to  protect  the  township  and  save  it  harmless  from  any  costs 
and  expenses  incident  to  any  litigation  in  connection  there- 
with. For  the  faithful  performance  of  said  contract  on  its 
part,  said  company  executed  to  appellant  a  bond  in  the  sum 
of  $500,  with  appellee  Federal  Union  Surety  Company  as 
surety.  Pursuant  to  the  terms  of  said  contract,  said  com- 
pany, in  the  name  of  said  township,  brought  an  action 
against  said  trustee,  and  on  his  bond,  to  recover  certain 
money  alleged  to  be  due  from  him  to  Lancaster  township. 
Thereafter  such  proceedings  were  had  in  the  Wells  Circuit 
Court  that  judgment  was  rendered  in  favor  of  defendants 
in  that  action,  and  against  said  township  for  costs,  aggre- 
gating $130.65,  which  was  paid.  Thereafter  said  township 
brought  this  action  against  appellees,  and  upon  said  bond, 
to  recover  the  sum  so  paid  by  it  on  account  of  costs  as  afore- 
said. 

A  demurrer  for  want  of  facts  was  sustained  to  the  com- 
plaint^ and,  appellant  refusing  to  plead  further,  judgment 
was  rendered  against  it.  The  following  questions  are  pre- 
sented for  our  consideration :  (1 )  Was  the  contract  between 
said  company  and  appellant  champertous?     (2)      Is  the 
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surety  on  a  bond  liable  for  the  faithful  performance  of  a 
champertous  contract  f 

At  common  law,  contracts  for  maintenance  and  champerty 

were  void  {Scobey  v.  Boss  [1859],  13  Ind.  117;  Coquillard's 

Admr.  v.  Bearss  [1863],  21  Ind.  479,  83  Am.  Dec. 

1.  362),  and  in  this  State  the  common  law,  with  some 
restrictions  with  reference  to  such  contracts,  is  rec- 
ognized and  enforced  {Mvd  Valley,  etc.,  Gas  Co.  v.  Hitchcock 
[1907],  40  Ind.  App.  105).  The  reason  that  such  contracts 
are  void  is  well  known  (Scobey  v.  Boss,  supra;  Brown  v. 
Bigne  [1891],  21  Or.  260,  28  Pac.  11,  14  L.  R.  A.  745,  28 
Am.  St.  752;  Mud  Valley,  etc.,  Qas  Co.  v.  Hitchcock,  supra) y 
and  we  need  not  enter  into  an  investigation  of  that  subject. 

The  breach  of  the  bond  on  which  this  action  is 

2.  predicated  is  the  refusal  of  appellees  to  reimburse  ap- 
pellant for  court  costs  paid  according  to  the  follow- 
ing terms  of  the  bond: 

''If  the  above-bound  The  J.  C.  Graves  Auditing  Com- 
pany shall  hold  said  Lancaster  township  free  from  all 
court  costs  and  expenses  in  any  litigation  growing  out 
of  any  suit  or  suits  which  may  be  filed  against  Joel 
Prye,  ex-trustee  of  said  township,  under  a  certain  con- 
tract this  day  executed  between  the  advisory  board  of 
said  township  and  The  J.  C.  Graves  Auditing  Company, 
then  the  above  obligation  to  be  void,  else  to  remain  in 
full  force." 

The  parties  to  the  contract,  in  anticipation  of  litigation 
with  the  former  trustee,  in  conmderation  of  thirty-three  and 
one-third  per  cent  of  the  amount  recovered,  stipulated  that 
all  attorneys'  fees^  costs  and  expenses  which  might  be  in- 
curred in  any  suit  or  suits  for  the  recovery  of  any  mon^s 
found  due  the  appellant,  should  be  paid  by  the  auditing 
company.  The  essence  of  the  contract  on  the  part  of  ap- 
pellant was  that  in  case  of  litigation  and  no  recovery  there 
was  to  be  no  liability ;  and,  further  to  protect  it  in  this  re- 
spect, the  bond  in  suit  was  executed.  The  two  instruments 
are  not  unimportant,  as  evincing  appellant's  intention  not 
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to  risk  the  expense  of  sach  litigation  on  the  evidence  fur- 
nished by  the  parties  it  was  about  to  employ.  But  taking 
the  contract  as  a  whole,  it  amounted  to  no  more  nor  less  than 
that  appellant  employed  The  J.  C.  Graves  Auditing  Com- 
pany to  secure  evidence  of  money  due  to  the  township  from 
its  ex-trustee,  said  firm,  at  its  own  expense,  to  carry  on  any 
necessary  litigation  for  a  share  of  the  amount  recovered. 
Nothing  appears  in  the  complaint  to  show  that  the  auditing 
company,  at  the  time  the  contract  was  executed,  had  any  in- 
terest, either  direct  or  remote,  present  or  contingent,  or  even 
as  a  taxpayer,  in  the  subject-matter  of  the  proposed  litiga- 
tion. Such  a  contract  on  its  face  has  all  the  elements  of 
champerty,  which  is  said  to  be  ''a  species  of  maintenance, 
'being  a  bargain  with  the  plaintiff  or  defendant  to  divide 
land  or  other  matter  sued  for  between  them  if  they  prevail 
at  law,  whereupon  the  champertor  is  to  carry  the  party 
suit  at  his  own  expense.*  "  2  Words  and  Phrases  1047.  It 
is  ''the  unlawful  maintenance  of  a  suit  in  consideration  of 
some  bargain  to  have  a  part  of  the  thing  in  dispute^  or  some 
profit  out  of  it.''    Anderson's  Law  Diet. 

The  vice  in  such  contracts,  and  that  which  the  law,  under 
modem  construction,  condemns,  is  in  permitting  an  entire 
stranger  to  stir  up  strife  and  litigation  by  bringing  an  ac- 
tion or  making  a  defense,  which  the  party  in  interest  would 
not  do  if  left  to  his  own  judgment,  and  uninduced  by  the 
fact  that  the  litigation  will  be  carried  on,  or  the  defense 
made,  at  the  expense  of  another,  for  what  he  may  acquire 
from  the  party  maintained.  Under  the  doctrine  of  the  com- 
mon law,  as  enforced  in  this  State>  with  reference  to  cham- 
pertous  contracts,  the  agreement  between  appellant  and  said 
company  was  void.  Quigley  v.  Thompson  (1876),  53  Ini 
317;  Hart  v.  State,  ex  rel.  (1889),  120  Ind.  83;  Mud  Valley, 
etc.,  Oas  Co.  v.  Hitchcock,  supra;  Lancy  v.  Havender  (1888), 
146  Mass.  615,  16  N.  E.  464;  Belding  v.  Smythe  (1885),  138 
Masa  530 ;  City  of  Carbondale  v.  Brush  (1907),  133  HI.  App. 
236;  Kelly  v.  Kelly  (1893),  86  Wis.  170,  56  N.  W.  637; 
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Roller  V.  Murray  (1907),  107  Va.  527,  59  S.  E.  421;  More- 
land  V.  Devenney  (1905),  72  Kan.  471,  83  Pac.  1097. 

The  contract  and  bond  were  executed  on  the  same  day, 

the  latter  to  indemnify  against  loss  in  case  of  a  default  of  a 

certain  void  stipulation  in  the  former.    In  this  case 

3.  they  must  be  treated  as  inseparably  connected,  for  the 
reason  that  liability  on  the  bond  and  appellant's 
rigrht  to  sue  are  dependent  upon  the  contract ;  for  without  a 
contract  there  could  be  no  default,  and  without  a  default 
there  could  be  no  breach  of  the  bond,  which  is  the  gist  of 
this  action.    Therefore,  the  ruling  of  the  court  was  correct. 

In  considering  this  case  we  have  not  been  unmind- 
ful of  the  restriction  of  the  common  law  that  permits  at- 
torneys to  contract  with  their  clients  for  professional  fees, 
contingent  on  the  result  of  the  litigation  ( Wkinery  v.  Brown 
[1905],  36  Ind.  App.  276);  but  we  have  been  unable  to 
find  any  case  upholding  an  agreement  between  an  at- 
torney and  client,  whereby  the  former  is  to  bear  all  the 
costs  and  expenses  of  the  litigation  for  a  share  of  the  re- 
covery. 

Judgment  affirmed. 


J.  I.  Case  Threshing  Machine  Company  v. 

Souders. 

[No.  7.312.    Filed  October  26,  1911.] 

1.  CoNTBACTs. — Liquidated  Damages. — A  contract  that  fixes  a  cer- 
tain sum  as  liquidated  damages  for  its  breach  is  valid,  where 
such  amount  is  reasonably  proportionate  to  the  actual  damage 
sustained,    p.  505. 

2.  CoNTiLVcrs. — Liquidated  Damages. — Penalties, — Directing  Ver- 
dict,— A  provision  in  a  contract  for  the  sale  of  a  threshing  out- 
fit that  *'in  consideration  of  the  expense  incurred  by  the  company 
in  soliciting,  investigating  and  taking  this  order,  the  purchaser 
promises  and  agrees  to  pay  *  *  •  fifteen  per  cent  of  the 
price  ♦  *  •  in  case  he  should  cancel  the  order  or  de- 
cline to  accept  the  machinery,"  constitutes  a  penalty,  and  is 
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Invalid,  whwe  the  expenses  Incurred  consisted  merely  in  taking 
defendant*s  order  and  in  mailing  some  letters  asking  as  to  de- 
fendant's responsibility,  the  exi)ense8  being  coufined  solely  to 
those  mentioned  in  the  contract;  and,  in  an  action  for  such  per 
cent,  a  verdict  was  projierly  directed  for  defendant,    p.  507. 

Prom  Superior  Court  of  Tippecanoe  County;  Henry  H. 
Vinton,  Judge. 

Action  by  the  J.  I.  Case  Threshing  Machine  Company 
against  Frank  T.  Souders.  Prom  a  judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Edwin  P.  Hammond,  William  V,  Stuart  and  Dan   W, 
Simms,  for  appellant. 
Edgar  O,  Collins,  for  appellee. 

Adams,  J. — Appellee,  who  was  defendant  below,  purchased 
a  threshing  outfit  from  appellant,  the  terms  being  evidenced 
by  a  written  contract.  The  only  part  of  the  contract  in- 
volved in  this  appeal  is  the  following  stipulation : 

**In  consideration  of  the  expense  incurred  by  the 
company  in  soliciting,  investigating  and  taking  this 
order,  the  purchaser  promises  and  agrees  to  pay  all 
freight  charges  on  said  machinery  from  the  factory,  and 
fifteen  per  cent  of  the  price  above  stipulated  in  cash,  in 
ease  he  cancels  this  order  or  declines  to  accept  said  ma- 
chinery." 

The  purchase  price  of  the  machinery  was  $2,475.  Appe- 
lant shipped  and  offered  to  deliver  the  machinery  to  appel- 
lee, who  declined  to  receive  it,  and  this  action  was  brought 
to  recover  the  sum  of  $371.25,  being  fifteen  per  cent  of  the 
purchase  price,  and  the  further  sum  of  $21.60,  the  amount 
of  freight  paid  upon  the  shipment.  All  proof  of  freight 
charges  paid  by  appellant  was  withdrawn  from  the  jury 
at  the  close  of  the  evidence.  The  court  then  gave  to  the 
jury  a  peremptory  instruction,  directing  a  verdict  for  ap- 
pellee, and  entered  judgment  on  the  verdict  that  appellant 
take  nothing  by  its  action,  and  that  appellee  recover  his 
costs.    Appellant  filed  its  motion  for  a  new  trial,  the  over- 
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ruling  of  which  motion  constitutes  the  only  error  assigned 
and  relied  on  for  reversal. 

The  only  question  presented  to  this  court  and  argued  by 
counsel,  is  whether  the  agreement  heretofore  set  out  con- 
stitutes a  claim  for  liquidated  damages,  or  whether  it  pro- 
vides for  the  payment  of  fifteen  per  cent  of  the  purchase 
price  as  a  penalty.  Appellant  contends  that  if  the  stip- 
ulated damages  are  to  be  held  as  liquidated  damages,  and 
not  as  a  penalty,  then  the  court  invaded  the  province  of 
the  jury  in  giving  the  peremptory  instruction.  Appellee  ad- 
mits that  this  is  strictly  true,  but  says  that  the  construction 
to  be  given  the  stipulation  for  damages  is  one  of  law  for 
the  determination  of  the  court,  and  as  the  court  properly 
interpreted  the  law,  no  error  resulted  from  giving  the  per- 
emptory instruction. 

Whether  the  amount  stipulated  in  a  contract  to  be  paid 
by  a  party  upon  failure  of  performance  is  to  be  treated  as 
liquidated  damages,  or  as  a  penalty,  has  been  a  fruit- 
1.  ful  souice  of  litigation,  and  the  subject  of  much  ju- 
dicial interpretation.  Certain  general  rules  are  rec- 
ognized as  controlling,  but  when  applied  to  particular 
cases,  the  question  becomes  one  of  great  difiSculty,  and  the 
authorities  are  not  in  full  accord.  The  general  rule  govern- 
ing the  subject  is  laid  down  in  1  Sedgwick,  Damages  (8th 
ed.)  §405,  as  follows:  ** Whenever  the  damages  were  evi- 
dently the  subject  of  calculation  and  adjustment  between 
the  parties,  and  a  certain  sum  was  agreed  upon  and  intended 
as  compensation,  and  is  in  fact  reasonable  in  amount,  it  will 
be  allowed  by  the  court  as  liquidated  damages.  This  rule 
will  be  found  to  be  applicable  to  all  contracts,  and  really  in- 
volves the  consideration  of  the  subject  in  the  three  follow- 
ing aspects — that  of  the  intent  of  the  parties;  that  of  the 
reasonableness  of  the  contract,  and  that  of  the  weight  al- 
lowed by  the  court  to  the  language  employed.''  The  same 
authority  (1  Sedgwick,  Damages  [8th  ed.]  §406),  on  the 
question  of  intention  of  the  parties,  says :    * '  Courts  will  not 
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go  outside  the  contract  to  ascertain  the  intention  of  the  par- 
ties in  entering  into  it.  To  do  this  would  often  be  to  vio- 
late the  elementary  maxim  that  parol  evidence  cannot  be 
introduced  to  vary  or  control  a  written  instrument,  and,  ac- 
cordingly, it  is  well  settled  that  the  character  of  the  agree- 
ment is  a  matter  of  law  to  be  decided  by  the  court  upon  a 
consideration  of  the  whole  instrument." 

In  1  Sutherland,  Damages  (3d  ed.)  p.  721,  it  is  said: 
"The  trend  of  judicial  thought  and  action  on  the  subject  is 
weU  and  frankly  expressed  by  Justice  Marshall  of  the  Wis- 
consin court:  *The  law  is  too  well  settled  to  permit  any 
reasonable  controversy  in  regard  to  it  at  this  time,  that 
where  parties  stipulate  in  their  contract  for  damages  in  the 
event  of  a  breach  of  it,  using  appropriate  language  to  indi- 
cate that  the  damages  are  agreed  upon  in  advance,  and  such 
damages  are  unreasonable  considered  as  liquidated  damages, 
the  stipulated  amount  will  be  considered  to  be  a  mere  for- 
feiture or  penalty  and  the  recoverable  damages  be  limited 
to  those  actually  sustained.  While  courts  adhere  to  the 
doctrine  that  the  intention  of  parties  must  govern  in  regard 
to  whether  damages  mentioned  in  their  contract  are  liqui- 
dated, they  uniformly  take  such  liberties  in  regard  to  the 
matter,  based  on  arbitrary  rules  of  construction,  so  called, 
as  may  be  necessary  to  effect  judicial  notions  of  equity  be- 
tween parties,  guided  of  course  by  precedents  that  are  con- 
sidered  to  have  the  force  of  law,  sometimes  calling  that  a 
penalty  which  the  parties  called  stipulated  damages,  where 
otherwise  an  unconscionable  advantage  would  be  obtained 
by  one  person  over  another.'  "  See,  also,  Seeman  v.  Bie- 
mann  (1900),  108  Wis.  365,  84  N.  W.  490. 

In  this  State,  many  cases  are  reported  on  the  subject  of 
liquidated  damages.  In  the  case  of  Jaqua  v.  Heddington 
(1888),  114  Ind.  309,  it  is  announced  as  a  general  rule,  that 
''where  the  sum  named  is  declared  to  be  fixed  as  liquidated 
damages,  is  not  greatly  disproportionate  to  the  loss  that 
may  result  from  a  breach,  and  the  damages  are  not  measure- 
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able  by  any  exact  pecuniary  standard,  the  sum  designated 
will  be  deemed  to  be  stipulated  damages."  In  the  case  of 
Mondamin,  etc.,  Dairy  Co.  v.  Brudi  (1904),  163  Ind.  642, 
it  is  said:  **The  rule  generally  aflarmed  by  the  authorities 
is  that  where  it  is  agreed  by  the  parties  that  the  sum  or 
rate  fixed  in  a  contract  shall  be  liquidated  damages,  and  the 
case  is  one  in  which  they  are  at  liberty  so  to  agree,  such  an 
agreement  must  stand  and  control,  unless  it  is  inconsistent 
with  other  parts  of  the  contract,  or  is  unreasonable  or  un- 
conscionable, in  view  of  the  probable  damages  which  may 
flow  from  a  breach  of  such  a  contract.''  See,  also,  Merica 
V.  Burget  (1905),  36  Ind.  App.  453;  Chicago,  etc,  B.  Co.  v. 
McEioen  (1905),  35  Ind.  App.  251;  Bird  v.  St.  John's  Epis- 
copal Church  (1900),  154  Ind.  138.  The  authorities  are 
so  numerous,  and  the  decisions  predicated  on  such  a  variety 
of  facts,  that  it  would  unduly  extend  this  opinion  to  give 
citations  from  other  states.  Many  cases  are  collected  in 
13  Cyc.  89,  and  also  in  the  notes  to  the  case  of  Condon  v. 
Kemper  (1891),  13  L.  R.  A.  671. 

It  is  insisted  by  appellant  that  the  damages  incident  to 
the  breach  of  this  contract  are  not  limited  to  the  elements 

named,  but  include  all  consequential  damages  grow- 
2.     ing  out  of  the  failure  to  accept  the  mac'hiiu'ry,  and 

must  have  been  contemplated  by  the  i;artie.s  at  the 
time  the  contract  was  executed.  Tins  cannot  now  be  c(m- 
sidered  an  open  question.  In  the  (:ase  of  J.  I.  Case  Thrcsk- 
ing  Mach.  Co.  v.  Frank  (1908),  105  Minn.  39,  117  N.  \\\ 
229,  a  contract,  identical  with  this  one,  was  constx'ued  by 
the  supreme  court  of  Minnesota,  and  held  to  be  limited  by 
the  langua^^^e  of  the  contract  to  **  expenses  incurred  in  solicit- 
ing, investigating  and  taking  this  order."  The  expenses 
])cing  out  of  proportion  to  the  actual  damage  suffered  by 
plaintiff,  the  amount  provided  for  was  held  to  be  a  penalty. 
The  court  said:  ''Applying  the  rule  to  the  oase  at  bar,  wf; 
have  no  difficulty  in  reaching;  the  conclusion  thnt  the  amount 
stipulated  by  the  terms  of  this  contract  is  flagrantly  out  of 
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proportion  to  the  actual  damages  suflfered  by  plaintifE  in  the 
respects  for  which  compensation  was  intended,  as  indicated 
by  the  language  of  the  contract,  viz.,  for  the  expense  in- 
curred *in  soliciting,  investigating  and  taking  this  order,' 
and  should  therefore  be  held  a  penalty.  The  parties  by 
their  language  clearly  show  an  intention  to  provide  com- 
pensation to  plaintiff  for  the  expense  incurred  by  it  in  pro- 
curing and  accepting  the  order ;  and  in  the  light  of  the  evi- 
dence offered  on  the  trial  it  is  beyond  question  that  the  sum 
of  $450,  being  fifteen  per  cent  of  the  purchase  price  of  the 
machine,  greatly  exceeds  any  possible  expense  the  company 
might  have  incurred  in  that  respect.  We  have  no  right  to 
go  beyond  the  contract,  and  speculate  upon  the  question 
whether  the  company  might  not  have  incurred  expenses  in 
other  respects.  The  contract  furnishes  the  data  for  what 
compensation  was  intended  to  be  made,  and  the  parties  are 
necessarily  limited  to  their  written  agreement.  We  do  not, 
therefore,  consider  the  many  matters  which  counsel  for  plain- 
tiff suggest  the  company  might  have  taken  into  considera- 
tion in  exacting  this  stipulation.  Confining  the  question  to 
the  terms  of  the  contract,  and  considering  the  stipulated 
damages  to  have  reference,  as  the  contract  speaks,  to  ex- 
penses incurred  in  'soliciting,  investigating,  and  taking'  the 
order,  the  question  is  free  from  serious  doubt."  At  the 
hearing  of  the  case  at  bar,  it  was  shown  that  the  appellee 
went  to  LaFayette,  sought  an  interview  with  appellant's 
agent,  and  gave  the  order,  which  was  sent  at  once  to  the 
state  manager  at  Indianapolis.  Inquiries  concerning  the 
financial  condition  of  appellee  were  addressed  to  banks  and 
business  men  at  LaFayette  and  Battle  Ground,  to  which 
favorable  replies  were  received.  The  order  was  then  ac- 
cepted, and  forwarded  to  the  home  oflSce  at  Racine,  Wiscon- 
sin. This  was  the  extent  of  the  work  shown  to  have  been 
done  in  soliciting,  investigating  and  taking  the  order. 

Upon  the  trial,  appellant  directed  all  its  proof  to  show- 
ing full  performance  of  the  contract  by  it,  and  a  breach 
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thereof  by  appellee.  No  proof  of  actual  damage  was  offered, 
for  the  evident  reason  that  if  the  damages  were  stipulated 
in  advance  by  the  parties,  as  contended  by  appellant,  the 
amount  so  agreed  upon  constituted  a  positive  debt  for  a 
fixed  amount,  and  excluded  evidence  of  actual  damages.  It 
was,  therefore,  the  duty  of  the  trial  court,  if  satisfied  that 
the  contract  was  for  liquidated  damages,  to  submit  to  the 
jury  only  the  controverted  question  of  the  breach;  but,  if 
satisfied  that  the  damages  provided  for  in  the  contract  con- 
stituted a  penalty,  it  was  the  duty  of  the  court  to  instruct 
the  jury  to  find  for  appellee.  Since  the  question  of  freight 
charges  was  taken  out  of  the  case,  there  was  no  error  in  giv- 
ing to  the  jury  the  peremptory  instruction. 
The  judgment  is  afiirmed. 


Farnham  v.  Schneider. 

[No.  7,630.    Filed  October  26,  1911.] 

1.  Municipal  Cobforations. — Street  Improvements. — Assessments. 
—Appeal— 'Vnder  §8714  Burns  1908,  Acts  1905  p.  219,  §109,  pro- 
viding that  "the  question  of  special  benefits  shall  be  deemed  con- 
clusively determined  by  and  in  the  proceedings  before  the  board 
of  public  works,"  and  §8716  Burns  1908,  Acts  1905  p.  219,  §111, 
providing  that  if  the  owner  of  any  lot  shall  petition  the  circuit 
court  within  ten  days  from  the  completion  of  the  assessment  roll, 
the  court  shall  appoint  three  appraisers  whose  report  "shall  be 
final  and  conclusive."  no  appeal  lies  from  the  assessment  so 
made,  and  a  defendant  in  a  foreclosure  suit  cannot,  therefore, 
contest  the  amount  of  his  assessment,    pp.  510, 511. 

2.  Appeal. — Right  of, — The  right  of  appeal  is  statutory,    p.  511. 

Prom  Wayne  Circuit  Court ;  Henry  C.  Fox,  Judge. 

Suit  by  J.  W.  George  Schneider,  as  executor  of  the  last 
will  of  John  H.  A.  Schneider,  deceased,  against  Charles  S. 
Pamham.    Prom  a  decree  for  plaintiff,  defendant  appeals. 

Affirmed, 

Wilfred  Jessup,  for  appellant. 
Henry  TJ.  Johnson,  for  appellee. 
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Ibach,  J. — Statutory  action  in  the  Wayne  Circuit  Conrt, 
by  appellee  against  appellant,  under  §109  of  an  act  concern- 
ing municipal  corporations  (Acts  1905  p.  219,  §8714  Bums 
1908),  to  foreclose  a  street  contractor's  assessment  liens 
arising  from  the  improvement  of  South  First  street  in  the 
city  of  Richmond,  pursuant  to  a  resolution  of  the  board  of 
public  works  of  said  city.  Said  improvements  were  made 
under  §§8710-8721  Bums  1908,  Acts  1905  p.  219,  §§107- 
109,  111-114,  Acts  1907  p.  167,  and  p.  550,  §§1-3.  Appel- 
lant in  his  answer  sought  to  contest  his  assessments,  by 
showing  that  they  were  excessive,  and  that  his  lots  were  not 
benefited,  by  said  improvement,  to  the  amounts  assessed. 
The  court  sustained  demurrers  to  the  separate  paragraphs 
of  answer.  Appellant  excepted  and  declined  to  plead  fur- 
ther, and  judgment  was  rendered  for  appellee.  The  ruling 
on  the  demurrers  to  the  paragraphs  of  answer  is  assigned  as 
error. 

Section  8714,  supra,  provides  that  "in  such  foreclosure 

suits  no  defense  shall  be  allowed  upon  any  irregularity  in 

the  proceedings  making,  ordering  or  directing  such 

1.  assessment,  nor  shall  any  question  as  to  the  propriety 
or  expediency  of  any  improvement  or  work  be  therein 
made;"  that,  however,  a  property  owner  who  has  not  signed 
a  waiver,  or  claimed  the  option  to  pay  in  instalments,  may 
contest  the  amount  of  his  assessment,  **  provided,  that  the 
question  of  special  benefits  shall  be  deemed  conclusively  de- 
termined by  and  in  the  proceedings  before  the  board  of 
public  works  as  in  this  act  elsewhere  prescribed."  Section 
111  of  said  act  (§8716  Bums  1908)  declares  that  ''the  de- 
cision of  such  board  as  to  all  such  benefits  shall  be  final  and 
conclusive,"  unless  the  property  owner,  in  a  prescribed 
manner  and  at  a  prescribed  time,  petitions  the  court  to  ap- 
point appraisers  to  reassess  his  damages  on  the  ground  that 
his  assi^ssnieut  is  excessive,  and  the  report  of  such  appraisers 
is  made  final  and  conclusive  on  all  parties  thereto.  The 
only  relief  from  the  decision  of  the  board  of  public  works  as 
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to  the  amount  of  the  assessment,  which  is  afforded  by  the 
statute,  is  the  reassessment  by  appraisers,  and  the  Supreme 
Court  and  this  court  have  several  times  held  that  no  appeal 
lies  from  the  action  of  these  appraisers.    The  right  of 
2.     appeal  is  statutory,  and  does  not  exist  in  special  pro- 
ceedings, unless  expressly  given.    Since  the  action  of 
these  appraisers  is  made  final  and  conclusive  by  statute, 
there  is  no  appeal  from  their  assessment.     Appellant  has 
not,  as  he  might  have  done  under  the  statute  at  the 
1.    proper  time,   petitioned  the   court  to   appoint   ap- 
praisers.   This  is  the  only  legal  manner  in  which  the 
decision  of  the  board  of  public  works  may  be  questioned, 
otherwise  its  decision  is  final  and  conclusive ;  and  appellant, 
having  failed  to  follow  his  proper  remedy,  is  bound  by  the 
action  of  said  board,  and  cannot  have  a  review  by  this 
court.    Randolph  v.  City  of  Indianapolis  (1909),  172  Ind. 
510,  and  cases  cited;  City  of  Indianapolis  v.  State,  ex  rel. 
(1909),  172  Ind.  472;  City  of  Seymour  v.  Jordan  (1909), 
173  Ind.  717;  City  of  Crawfordsville  v.  Brown  (1910),  45 
Ind.  App.  592;  City  of  Huntington  v.  Brown  (1911),  175 
Ind.  709. 

The  trial  court  committed  no  error  in  its  ruling  on  ap- 
pellee's demurrers  to  the  separate  paragraphs  of  appellant's 
answer.    The  judgment  is  af&rmed. 


Wallace  v.  Coons. 

[No.  7,250.    Filed  May  23,  1911.    Rehearing  denied  October  26, 

1911.] 

1.  Appeal.  —  Precipe.  —  Certificate.  —  Bills  of  Exceptions,  —  "Evi- 
dence."— Where  appellant's  precipe  directed  the  clerk  to  "prepare 
and  certify  a  full,  true  and  complete  transcript  of  all  the  papers, 
orders,  evidence  and  proceedings,  filed  and  had  in*'  the  cause, 
and  the  clerk  certified  that  the  transcript  contained  "full,  true 
and  correct  copies  of  all  papers  ♦  ♦  ♦  and  ♦  ♦  ♦  the 
original  bill  of  exceptions,  containing  the  evidence  ♦  ♦  ♦  as 
required  by  said  precipe,  and  as  directed  by  the  plaintiff  herein," 


515  APPELLATE  COlrtlT  Of  INDLkKA, 

Wullaoe  r.  Coons — 48  Ind.  App.  511. 

the  bin  of  exceptloDjt  Is  a  part  of  the  record,  the  direction  to 
include  the  "evidence**  being  equivalent  to  a  direction  to  Inciade 
the  bill  of  exceptions,  which  alone  contained  the  evidence,  the 
cleric's  certificate  curing  the  defect,  if  any  exists,    pp.  514, 515. 

2.  Appeal. — Transcript. — CopUn. — With  the  exception  of  the  bill 
of  exceptions  (sc^  §8057,  G67  Bums  1908,  Acts  1897  p.  244,  Acts 
1003  p.  338,  §7),  the  trnnscript  on  appeal  may  contain  only  copies 
of  the  papers  and  entries  l)elow;  and  if  the  originals  thereof  be 
certified  they  cannot  be  considered,    p.  515. 

3.  Contracts. — Sales  of  Animals. — Breach, — Market  Price. — Com- 
plaint.— ^A  complaint  for  the  breach  of  a  contract  for  the  purcliase 
of  hoj^s,  a  I  Urging  that  the  plaintiff,  upon  defendants  refusal  to 
accept  the  hogs,  shipped  them  to  the  Union  Stockyards  at  Indi- 
anapolis and  sold  them  at  a  certain  price,  being  the  liest  price  he 
could  obtain,  sufficiently  shows  that  he  sold  them  at  the  market 
price.    Ridglcy  v.  ilooneVt  10  Ind.  App.  3G2,  distinguishetl.    p.  516. 

4.  Pleading. — Evidence. — Judicial  Notice. — A  complaint  alleging 
that  animals  were  sold  at  a  stockyard  sufficiently  shows  that  they 
were  sold  at  the  market  price,  since  courts  judicially  know  tliat 
the  sale  of  animals  at  such  places  determines  the  market  price, 
p.  517. 

5.  CoNTBACTs.  —  Sales.  —  Breach.  —  Notice.  —  In  an  action  for  the 
breach  of  an  executory  contract  to  purchase  hogs,  it  is  not  nec- 
essary for  the  plaintiff,  after  the  vendee's  refusal  to  accept  the 
hogs,  to  prove  that  he  gave  such  vendee  notice  of  the  sale  of  the 
hog8,  since  the  title  remained  in  the  vendor,  and  the  action  was 
merely  for  the  breach  of  contract    p.  517. 

6.  Contracts. — Sales. — Breach. — Special  Findings. — In  an  action 
for  the  breach  of  an  executory  contract  to  purchase  a  certain 
number  of  hogs,  special  findings  that  defendant  refused  to  ac- 
cept the  hogs,  that  the  plaintiff  sold  them  and  that  his  loss 
thereon  in  consequence  of  such  refusal  was  a  certain  sum,  re- 
quires a  judgment  for  the  plaintiff  in  such  amount  p.  518. 

From  Johnson  Circuit  Court,  William  E.  Deupree,  Judge. 

Action  by  Elijah  S.  Wallace  against  William  H.  Coons. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed. 

William  Featherngill,  for  appellant. 

Elba  L.  Branigin  and  Thomas  Williams,  for  appellee. 

Ibach,  J. — ^Action  by  Elijah  S.  Wallace,  against  William 
H.  Coons,  for  damages  on  account  of  the  breach  of  a  written 
contract  for  the  sale  of  a  carload  of  hogs.  The  complaint 
was  in  two  paragraphs.    In  brief,  the  averments  of  the  first 
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are  as  follows:  That  on  July  6,  1906,  appellant  and  ap- 
pellee entered  into  a  written  contract^  whereby  Wallace 
agreed,  at  any  time  during  the  last  half  of  August,  1906, 
upon  two  days'  notice,  to  deliver  to  Coons  at  Indianapolis, 
Indiana,  a  double^deck  carload  of  hogs,  each  hog  weighing 
two  hundred  pounds,  or  more,  the  total  net  weight  of  the 
carload  to  be  32,000  pounds,  to  be  weighed  at  Indianapolis, 
which  Coons  agreed  to  purchase  from  Wallace,  and  to  pay 
him  for  the  hogs  $7  a  hundred  pounds;  that  after  July  6, 
1906,  Wallace,  at  great  labor  and  expense,  purchased  the 
number  and  kind  of  hogs  described  in  said  contract,  and 
kept  them  in  Putnam  and  Hendricks  counties,  Indiana^ 
ready  to  be  delivered  to  Coons  at  any  time  during  the  last 
half  of  August,  1906,  on  notice  from  Coons;  that  Coons 
failed  to  designate  any  time  when  he  would  receive  said 
hogs ;  that  on  August  31,  1906,  Coons  having  failed  to  desig- 
nate any  time  when  he  would  accept  said  hogs,  Wallace 
shipped  them  to  the  Union  Stockyards  at  Indianapolis,  In- 
diana, and  sold  them  to  other  persons  for  $6.37^  a  hundred 
pounds,  that  being  the  best  price  he  could  obtain ;  that  Wal- 
lace fully  performed  all  his  part  of  the  obligations  of 
said  contract,  and  by  reason  of  Coons 's  failure  to  accept  the 
hogs  during  said  time  at  the  agreed  price,  Wallace  sold 
them  to  other  persons  at  a  great  loss,  and  was  damaged  in 
the  sum  of  $200,  which  amount  Coons  has  not  paid. 

The  second  paragraph  sets  forth  practically  the  same  pre- 
liminary facts,  and  avers  that  Wallace  agreed  to  sell  the 
hogs  to  Coons ;  that  he  kept  the  hogs  ready  to  be  weighed 
at  Indianapolis  and  sold  to  Coons,  and  that  he  sold  the  hogs 
to  other  parties  at  a  loss  of  $200. 

A  demurrer  to  each  paragraph  of  the  complaint  was  over- 
ruled, and  an  answer  in  general  denial  was  filed.  The  cause 
was  tried  without  a  jury.  The  court  made  and  filed  a  spe- 
cial finding  of  facts  and  stated  its  conclusions  of  law  there- 
on, to  the  effect  that  plaintiff  take  nothing  in  his  action. 
Vol.  48—33 


514  APPELLATE  COURT  OP  INDIANA, 

Wallace  v.  Goons — 48  Ind.  App.  511. 

and  that  defendant  recover  costs.  Plaintiff's  motions  to 
amend  the  special  findings,  for  leave  to  amend  his  com- 
plaint, and  for  a  new  trial,  were  overruled,  and  judgment 
was  rendered  against  him  for  costs. 

Appellant  insists  that  his  motion  for  a  new  trial  should 
have  been  sustained,  for  the  reasons  thi^^  the  decision  of  the 
court  is  not  sustained  by  sufficient  evidence  and  is  con- 
trary  to  law. 

Appellee  contends  that  the  bill  of  exceptions  is  not 

l.\   in  the  record,  and  therefore  no  question  raised  by  the 
motion  for  a  new  trial  can  be  considered. 

The  precipe  for  the  transcript  filed  by  appellant,  omitting 
the  title  of  the  cause,  is  as  follows:  '*The  clerk  of  the  John- 
son Circuit  Court  will  prepare  and  certify  a  full,  true  and 
complete  transcript  of  all  the  papers,  orders,  evidence  and 
proceedings,  filed  and  had  in  the  above-entitled  cause,  to  be 
used  on  appeal  to  the  Appellate  Court  of  Indiana,  as  fol- 
lows, to  wit:  •  •  •  (5)  The  evidence  given  in  said 
cause."  The  certificate  of  the  clerk,  as  amended,  the 
amendment  having  been  authorized  by  this  court  on  Octo- 
ber 26,  1909,  is  as  follows:  "I,  Joseph  A.  Schmith,  clerk  of 
the  Johnson  Circuit  Court,  within  and  for  said  county  and 
State,  do  hereby  certify  that  the  above  and  foregoing  trans- 
cript contains  full,  true  and  correct  copies  of  all  papers  and 
entries  in  said  cause  required  by  the  above  and  foregoing 
precipe,  and  that  said  transcript  contains  the  original  bill 
of  exceptions,  containing  the  evidence  introduced  in  said 
cause,  as  required  by  said  precipe,  and  as  directed  by  the 
plaintiff  herein  named."  He  also  certifies  to  the  filing  on 
May  23,  1908,  by  the  stenographer,  of  the  longhand  trans- 
cript of  the  evidence,  that  is  incorporated  in  the  bill  of  ex- 
ceptions and  made  a  part  of  the  transcript,  and  that  the 
regular  judge  of  the  court  signed  the  bill,  and  ordered  it 
made  a  part  of  the  record,  that  it  was  filed  in  the  clerk's 
office,  and  is  the  bill  of  exceptions  contained  in  the  trans- 
cript.   Appellee  earnestly  insists  that  the  bill  of  exceptions 
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is  not  in  the  record,  because  no  bill  of  exceptions  is  men- 
tioned in  the  precipe,  and  that  the  clerk  is  directed  only  to 
certify  a  transcript  of  the  evidence  given  in  said  cause. 

It  is  well  understood  that  under  our  code  of  civil  pro- 
cedure all  papers,  entries  and  documents  must  be  copied 

into  the  transcript  on  appeal  to  the  Supreme  Court 
2.     and  Appellate  Court,  and  that  no  original  paper  can 

be  incorporated  in  such  transcript;  and  if  any  such 
original  paper,  entry  or  document  is  so  made  a  part  of  the 
transcript,  it  will  not  be  considered.  §691  Burns  1908,.  §650 
R.  S.  1881;  Mankin  v.  Pennsylvania  Co.  (1903),  16(J  Ind. 
447.  The  only  exception  to  this  rule  is  that  made  by  §§657, 
667  Bums  1908,  Acts  1897  p.  244,  Acts  1903  p.  338,  §7,  in 
which  it  is  provided  that  the  original  bill  of  exceptions  con- 
taining the  evidence  need  not  be  copied  into  the  transcript, 
but  the  original  may  be  included  in  it,  and  thereby  become 
a  part  of  it,  and  this  court  is  required  to  give  it  due  consid- 
eration. 

It  will  be  observed  that  the  precipe  in  this  case  notified 
the  clerk  to  prepare  a  full,  true  and  complete  transcript  of 

all  the  papers,  orders,  evidence  and  proceedings  in 
1.     the  case,  and  specifically  to  include  in  the  transcript 

"the  evidence  given  in  said  cause,"  and  the  clerk  cer- 
tified that  the  **  transcript  contains  the  original  bill  of  ex- 
ceptions, containing  the  evidence  introduced  in  said  cause,  as 
required  by  the  precipe  and  as  directed  by  the  plaintiff. " 
The  precipe  does  not  in  specific  terms  direct  the  clerk  to 
make  a  copy  of  the  bill  of  exceptions,  but  it  does  direct  him 
to  include  in  the  transcript  the  evidence  given  in  the  cause. 
The  certificate  is  in  the  form  provided  for  by  §7  of  the  act 
of  1903  (Acts  1903  p.  338,  §667  Bums  1908),  and  complies 
in  all  respects  with  the  law  prescribing  what  the  clerk's  cer- 
tificate in  such  instances  should  contain,  and  when  this  ap- 
pears, any  irregularities  in  the  precipe  will  be  cured  by 
the  certificate  of  the  clerk.  The  original  bill  of  exceptions 
containing  the  evidence  is  included  in  the  transcript,   as 
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fully  appears  from  the  clerk's  certificate,  and  since  the  prec- 
ipe directs  the  clerk  to  certify  a  full,  true  and  complete 
transcript  of  the  evidence  given  in  the  case,  and  in  com- 
pliance therewith  the  original  bill  of  exceptions  is  incorpo- 
rated in  the  transcript,  we  conclude  that  the  bill  of  excep- 
tions is  properly  before  ns,  and  that  we  are  authorized 
to  consider  the  motion  for  a  new  trial. 

It  is  assigned  as  one  reason  for  a  new  trial  that  the  de- 
cision of  the  court  is  contrary  to  law.  To  determine  this 
question,  we  must  look  first  to  the  sufficiency  of  the 

3.  complaint.  Appellee  urges  that  the  first  paragraph 
is  bad,  for  failure  to  allege  that  the  hogs  were  sold 
at  the  market  price,  and  to  sustain  his  contention  he  relies 
largely  on  the  case  of  Ridgley  v.  Mooney  (1896),  16  Ind. 
App.  362,  a  suit  for  damages  for  breach  of  a  contract  to 
purchase  a  quantity  of  chestnut  bark.  The  complaint  in 
that  case  did  not  allege  specifically  the  time  or  place  of  sale 
of  the  bark,  but  that  the  plaintiff  **sold  it  within  a  reasonable 
time  and  exercised  due  diligence,  and  by  good  faith  tried 
to  realize  the  best  price  he  could  for  the  bark,  and  did  realize 
the  best  attainable  price  therefor  at  said  time."  It  was 
correctly  held  insufficient,  because  it  contained  no  allega- 
tion that  the  price  obtained  for  the  bark  was  the  market 
value  at  the  time  and  place  of  delivery  under  the  contract. 

The  complaint  which  we  are  considering  can  be  readily 
distinguished  from  the  complaint  in  the  case  of  Ridgley  v. 
Mooney,  supra.  Though  it 'does  not  allege  in  terms  that  the 
ho^s  were  sold  at  the  market  price  at  the  time  and  place  of 
delivery,  it  does  allege  that  on  August  31,  1906,  Wallace 
shipped  the  hogs  to  the  Union  Stockyards  at  Indianapolis, 
Indiana,  and  sold  them  at  $6.37^  a  hundred  pounds,  that 
being  the  best  price  he  could  obtain.  This  averment  is  equiv- 
alent to  an  averment  in  terms  that  the  hogs  were  sold  for 
the  highest  market  price  at  the  time  and  place  of  delivery 
mentioned  in  the  contract,  for  it  states  facts  showing  that 
Wallace  sold  the  hogs  at  the  time   (August,  1906)    and 
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place    (Indianapolis,   Indiana),   in   the   Union   Stockyards 
for  the  best  price  there  obtainable.    It  is  a  matter  of 

4.  common  knowledge  that  a  stockyard  is  a  market  for 
hogs  and  cattle,  and  the  best  price  there  obtainable 

must  be  the  best  market  price,  for  sales  there  made  determine 
the  market  price.  **  Courts  of  necessity  take  notice  of  the 
ordinary  course  of  business  and  the  common  methods  by 
which  it  is  transacted."  7  Ency.  Ev.  935.  They  note 
**  whatever  ought  to  be  generally  known  within  the  limits 
of  their  jurisdiction."  Simpson  v.  Pittsburg,  etc.,  Glass 
Co.  (1902),  28  Ind.  App.  343.  See,  also,  1  Hogate,  PI.  and 
Pr.  §353.  We  eliminate  further  consideration  of  the  sec- 
ond paragraph  of  the  complaint,  as  it  is  clearly  insufficient. 
The  court  found  specially,  among  other  things,  that  on 
August  30,  1906,  Wallace  shipped  the  hogs,  purchased  for 
Coons,  to  Mansfield  &  Co.,  live-stock  commission  merchants 
at  Indianapolis,  Indiana,  and  that  the  hogs  were  sold  by 
Mansfield  &  Co.,  at  the  Union  Stockyards  at  Indianapolis, 
on  August  31,  1906,  to  persons  other  than  Coons,  for  $6.37^ 
a  hundred  pounds,  that  being  the  best  price  that  could  be 
obtained  for  them,  and  this  finding  was  abundantly  sup- 
ported by  the  evidence.  The  special  findings  substantiate 
in  every  particular  the  allegations  of  the  first  paragraph  of 
the  complaint.  The  court  also  made  certain  findings — as  to 
which  there  was  no  evidence — ^to  the  effect  that  appellant 
gave  appellee  no  notice  before  selling  the  hogs.    Such 

5.  notice  was  immaterial.  Had  the  title  to  the  hogs 
passed  by  the  contract  to  appellee,  and  had  he  re- 
fused to  receive  them,  appellant  could  not  have  sold  them 
again  without  giving  notice  to  appellee,  if  he  expected  to 
hold  him  far  the  difference  in  price.  But  such  is  not  the 
theory  of  the  paragraph  of  complaint  upon  which,  from  the 
evidence,  it  appears  the  case  was  tried.  From  the  allega- 
tions in  the  first  paragraph  it  is  evident  that  the  theory  is 
to  recover  damages  for  the  difference  between  the  price 
fixed   in   the    contract — $7    a   hundred    pounds — and   the 
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amount  obtained  at  the  stockyards  at  Indianapolis  at  the 
market  price  at  the  time  of  sale — $6.37^  a  hundred  pounds — 
which  difference  on  32,000  pounds,  the  weight  of  the  car- 
load specified  in  the  contract,  amounted  to  $200.  The  con- 
tract between  Wallace  and  Coons  was  an  executory  contract 
of  sale,  and  appellant,  before  selling  the  hogs  to  others,  had 
no  need  to  notify  appellee,  who  had  committed  a  breach  of 
his  executory  contract,  by  failing  to  receive  the  hogs.  DiU 
V.  Mumford  (1898),  19  Ind.  App.  609;  Ridgley  v.  Mooney, 
supra. 

We  do  not  commend  the  complaint  as  a  model  of  clear  and 
exact  pleading,  but  we  hold  the  first  paragraph  sufficient; 

and  as  it  is  sustained  by  the  evidence  and  by  the  spe- 
6.    cial  findings  of  the  court,  and  since  the  court  erred 

in  stating  its  conclusions  of  law,  the  case  is  reversed, 
and  remanded  to  the  trial  court,  with  instructions  to  restate 
the  conclusions  of  law  in  accordance  with  this  opinion,  and 
render  judgment  in  favor  of  appellant,  and  against  appel- 
lee in  the  sum  of  $200  and  costs. 


Mesker  v.  Fitzpatrick. 

[No.  7,199.    Filed  April  28,  1911.    Rehearing  denied  June  22,  1911. 

Transfer  denied  October  27,  1911.] 

Appeal.  —  Transcript.  —  Complaints.  —  Identification.  —  Change  of 
Venue. — Presumptions. — Where  two  amended  complaints  were 
filed,  to  one  of  which  a  demurrer  was  sustained,  and  a  change  of 
venue  was  taken,  and  the  transcript  on  appeal  shows  only  that 
the  amended  complaints  were  copied  without  distinction  as  to 
date  of  filing,  the  Appellate  Court  is  unable  to  determine  on 
which  complaint  the  trial  was  had,  there  being  no  presumption 
by  which  their  Identity  could  be  determined,  and,  therefore,  no 
question  is  pres^ited. 

From  Warrick  Circuit  Court;  Roscoe  Kiper,  Judge. 

Action  by  John  E.  Fitzpatrick  against  Geoi^  L.  Mesker. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 
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Elmer  E,  Stevenson  and  Iglehart,  Taylor  &  Heilmanj  for 
appellant 

George  K.  Denton,  Thomas  W.  Lindsey  and  Robinson  & 
StiUwell,  for  appellee. 

Lairy,  p.  J. — This  action  was  commenced  by  appellee  in 
the  Superior  Court  of  Vanderburgh  County.  A  change  of 
venue  was  taken  to  the  Warrick  Circuit  Court,  and  a  trans- 
cript of  the  proceedings  in  said  superior  court  was  filed 
with  the  clerk  of  the  Warrick  Circuit  Court  on  July  15, 
1908,  which  transcript  is  the  first  paper  copied  into  the 
transcript  before  us.  The  transcript  on  change  of  venue 
shows  that  two  amended  complaints  were  filed  in  the  Su- 
perior Court  of  Vanderburgh  County,  to  one  of  which  a  de- 
murrer had  been  sustained,  and  to  the  other  of  which  a  de- 
murrer was  pending  at  the  time  of  the  change.  These 
amended  complaints  were  not  copied  into  the  transcript  on 
change  of  venue,  but  were  filed  with  the  transcript  in  the 
oflSee  of  the  clerk  of  the  Warrick  Circuit  Court,  as  was  also 
the  original  complaint.  Upon  the  filing  of  the  transcript 
in  the  Warrick  Circuit  Court,  the  clerk  made  entries,  show- 
ing the  filing  of  the  transcript,  the  original  complaint,  and 
the  two  amended  complaints.  In  preparing  the  transcript 
for  ^peal,  the  clerk  of  the  Warrick  Circuit  Court  copied 
the  original  complaint  into  the  transcript,  following  the 
entry  made  by  him  on  July  15,  1908,  showing  its  filing  in 
his  office,  and  also  copied  the  two  amended  complaints,  one 
following  each  of  the  entries  made  on  said  date  showing 
their  filing  in  his  office.  There  is  nothing  in  either  entry  in 
reference  to  the  filing  of  the  amended  complaints,  indicating 
the  date  on  which  either  was  filed  in  the  Superior  Court  of 
Vanderburgli  County,  and  nothing  to  show  which  amended 
complaint  was  filed  on  May  18,  1908.  The  subsequent  pro- 
ceedings show  that  the  issues  were  formed  and  the  trial 
had  on  the  amended  complaint  filed  on  May  18,  1908,  but 
there  is  no  way  of  identifying  this  amended  complaint 
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The  point  is  urged  by  appellee  that  this  court  has  no 
means  of  identifying  the  complaint  upon  which  the  trial  was 
had  and  the  judgment  rendered,  and  that  therefore  no  ques- 
tion is  presented  for  decision,  because  of  this  imperfection 
of  the  record.  We  are  asked  by  appellant  to  indulge  the 
presumption  that  the  clerk  of  the  Warrick  Circuit  Court 
copied  these  complaints  into  the  transcript,  in  the  same  order 
in  which  they  were  filed  in  said  superior  court.  The  clerk 
does  not  certify  that  he  copied  the  complaints  into  the 
transeiipt  in  this  order,  and,  in  the  absence  of  an  affirmative 
showing,  no  presiunption  of  this  kind  can  arise.  It  is 
settled  by  the  decisions  of  the  Supreme  Court  of  this  State, 
that  when  two  amended  complaints  are  copied  into  the  rec- 
ord, and  where  it  is  impossible  to  determine  from  the  record 
upon  which  of  said  amended  complaints  the  trial  was  had, 
no  question  is  presented  for  decision.  It  is  also  hel^  tliat 
such  an  imperfection  of  the  record  is  not  cured  by  any  pre- 
sumption arising  from  the  presence  in  the  record  of  the  un- 
identified complaint.  Marsh  v.  Bower  (1898),  151  Ind.  356; 
Geisen  v.  Redcr  (1898),  151  Ind.  529. 

In  the  case  of  Marsh  v.  Bower,  supra,  the  Supreme  Court 
says:  ** There  is  abundant  authority  for  the  proposition 
that  upon  the  appellant  rests  the  duty  of  presenting  a  rec- 
ord disclosing  manifest  error.  Elliott,  App.  Proc.  §186.  It 
is  well  settled,  also,  that,  in  the  absence  of  the  complaint,  no 
question  is  presented  for  decision.  Collins  v.  United  States 
Express  Co.  [1866],  27  Ind.  11;  McCardle  v.  McOinley 
[1882],  86  Ind.  538,  44  Am.  Rep.  343;  Fellemer  v.  Van  Val- 
zah  [1884],  95  Ind.  128;  Beid  v.  Beid  [1898],  149  Ind.  274; 
Evansville,  etc,  B.  Co.  v.  Lavender  [1893],  7  Ind.  App. 
655;  Geisen  v.  Beder  [1898],  151  Ind.  529.  In  the  last  case 
cited,  upon  a  record  much  like  the  present,  the  court  held 
that  such  an  imperfection  could  not  be  cured  by  any  pre- 
sumption arising  from  the  presence,  in  the  transcript,  of  the 
pleading  unidentified  as  that  upon  which  the  trial  was  had 
The  sufficiency  of  pleadings,  the  correctness  of  conclusions 
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of  law,  and  questions  upon  the  motion  for  a  new  trial  all  re- 
late back  to  the  complaint,  and,  in  its  absence  from  the 
record  are  not  properly  presented.'' 

On  the  authority  of  the  cases  cited,  we  are  constrained  to 
hold  that  the  record  in  this  case  presents  no  question  for 
our  decision.    The  judgment  is  therefore  af&rmed. 


MOORELAND  RURAL  TELEPHONE  COMPANY  V.  MOUCH. 

[No.  6,964.    Filed  October  27,  1911.] 

1.  Telegraphs  and  Telephones. —  Common  Carriers, —  Telephone 
companies  are  common  carriers  of  news;  and  the  property  used 
in  such  business  is  impressed  with  a  public  use.    p.  524. 

2.  Teij:geaph8  and  Telephones. —  Discrimination, —  Telephone 
companies  must  serve  the  public  without  discrimination,     p.  524. 

3.  Telegraphs  and  Telephones. — Legislative  Control  Over. — The 
legislature  has  control  over  telephone  companies,    p.  524. 

4.  Telegraphs  and  Telephones. — Discrimination. — Complaint. — 
A  complaint  alleging  that  defendant  telephone  company  charged 
$1  a  month  for  residence  telephones  and  $1.25  a  month  for  "busi- 
ness telephones,"  that  the  plaintiff  had  a  residence  telephone 
and  that  the  ilofendant  demanded  the  payment  of  $1.25  a  month 
therefor  and  that  no  one  else  was  charged  such  price  for  a  resi- 
dence telephone,  sufficiently  shows  a  discrimination,  and  entitles 
the  plaintiff  to  injunctive  relief,    p.  525. 

5.  Telegraphs  and  Telephones. — Discrimination. — Answer. — In  a 
suit  to  enjoin  a  telephone  company  from  refusing  to  serve  the 
plaintiff,  the  complaint  alleging  that  the  company  wrongfully 
demanded  a  "business'*  rate  for  his  residence  telephone,  an  answer 
that  the  plaintiff,  without  right,  was  using  his  residence  telephone 
for  business  purposes,  is  insufficient,  since  it  fails  to  show  that 
others,  similarly  situated,  were  not  doing  likewise,    p.  527. 

From  Henry  Circuit  Court ;  Ed  Jackson,  Judge. 

Suit  by  Joseph  Mouch  against  the  Mooreland  Rural  Tele- 
phone Company.  Prom  a  decree  for  plaintiflP,  defendant 
appeals.    Affirmed. 

Forkner  dc  Forkner,  for  appellant. 

Eugene  H.  Bundy  and  N.  Ouy  Jones,  for  appellee. 
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Myers,  J. — ^This  was  a  suit  by  appellee  against  appellant, 
to  enjoin  the  latter  from  removing  a  telephone  from  the 
former's  residence.  A  demurrer  for  want  of  facts  was  sus- 
tained to  appellant's  amended  answer,  and  on  its  refusal  to 
plead  further,  a  decree  was  entered  for  appellee. 

The  errors  assigned  call  in  question  the  sufficiency  of  the 
complaint  for  want  of  facts,  by  an  independent  assignment, 
and  also  by  an  assignment  based  on  the  failure  of  the  court 
to  carry  the  demurrer  to  the  answer  back  to  the  complaint, 
and  the  ruling  of  the  court  on  the  demurrer  for  want  of  facts 
to  the  amended  answer. 

It  appears  that  appellant  is  a  corporation  engaged  in  the 
general  telephone  business,  with  its  home  office  and  principal 
place  of  business  at  the  town  of  Mooreland.  Appellee  is  a 
resident  of  said  town,  and  is  there  conducting  and  operating 
a  grain  elevator,  and  doing  a  general  grain  business.  Aside 
from  his  elevator,  in  which  he  has  an  office,  he  maintains  a 
dwelling-house,  in  which  the  telephone  in  question  is  lo- 
cated. Since  the  organization  of  said  telephone  company  ap- 
pellee has  been  a  stockholder,  and,  under  its  rules,  is  en- 
titled to  two  telephones.  Prior  to  September,  1907,  he  had 
one  telephone  in  his  residence  and  one  in  his  office,  paying 
for  each  $1  a  month,  the  uniform  charge  under  the  rules  of 
the  company.  The  answer  avers  that  on  August  17, 1907,  the 
stockholders  at  a  general  meeting  adopted  the  following  res- 
olution: **That  all  business  men,  including  doctors,  stock- 
dealers  that  ship  on  an  average  of  one  car  each  month,  black- 
smiths, contractors,  real  estate  agents,  etc.,  be  charged 
twenty-five  cents  more  each  month  for  each  business  tele- 
phone, commencing  September  1,  1907."  This  resolution 
was  in  force  at  the  time  this  suit  was  commenced.  On  Sep- 
tember 6,  1907,  the  board  of  directors  of  said  company,  at  a 
special  meeting,  ordered  the  removal  of  all  telephones  classed 
as  business  telephones,  unless  the  patrons  having  such  tele- 
phones would  pay  the  increased  rate.  Appellee  refused  to 
pay  the  extra  charge  for  the  use  of  the  telephone  in  his  office, 
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and  it  was  thereupon  removed.  Thereafter  said  board 
clajssed  the  telephone  in  appellee's  residence  as  a  business 
telephone,  on  the  theory,  as  averred  in  appellant's  amended 
answer,  that  appellee,  after  the  removal  of  the  telephone 
from  his  office,  maintained  no  other  telephone  for  business 
purposes,  ''and  from  that  time  to  the  present  time  he  has 
unlawfully  and  without  right  used  the  telephone  in  his  resi- 
dence for  business  purposes,  and  has  constantly  transacted 
his  business  over  said  telephone,  and  refuses  to  pay  any  ad- 
ditional charge  therefor,  over  and  above  the  regular  and 
ordinary  charge  for  a  residence  telephone,"  and  because  of 
such  refusal  appellant  intends  to  and  will  remove  the  tele- 
phone from  appellee's  residence.  The  complaint  alleges 
that  the  action  of  the  board  in  classing  the  telephone  in  ap- 
pellee's residence  as  a  business  telephone,  and  demanding 
of  him  twenty-five  cents  extra  each  month  over  the  rate 
charged  users  of  other  telephones  classed  as  residence  tele- 
phones, was  unreasonable,  arbitrary,  unjust  and  partial,  and 
imposed  upon  appellee  a  condition  and  restriction  not  im- 
posed upon  or  required  of  other  patrons  of  the  company 
having  telephones  in  their  residences;  that  his  use  of  said 
telephone  is  not  different  from  the  usual  and  o)rdinary  use 
of  telephones  by  patrons  of  the  company  in  their  different 
residences,  and  that  he  has  complied  with  all  the  rules  and 
regulations  of  the  company,  other  than  the  payment  of  the 
extra  twenty-five  cents  a  month  demanded  of  him  on  ac- 
count of  the  telephone  in  his  residence. 

The  gist  of  this  suit  is  discrimination  and  partiality,  and 
on  this  subject  the  legislature  has  enacted  the  following 
statute:  "Every  telephone  company  with  wires  wholly  or 
partly  within  this  State,  and  engaged  in  a  general  telephone 
business,  shall  within  the  local  limits  of  such  telephone  com- 
pany's business  supply  all  applicants  for  telephone  con- 
nections and  facilities  with  such  connections  and  facilities 
without  discrimination  or  partiality,  provided  such  appli- 
cants comply  or  offer  to  comply  with  the  reasonable  regula- 


524  APPELLATE  COURT  OF  INDIANA, 

Mooreland,  etc.,  Tel.  Co.  v.  Mouch— -18  Ind.  Appw  521. 

tions  of  the  company;  and  no  such,  company  shall  impose 
any  conditions  or  restrictions  upon  any  such  applicant  that 
are  not  imposed  impartially  upon  all  persons  or  companies 
ID.  like  situation,  nor  shall  such  companies  discriminate 
against  any  individual  or  company  engaged  in  any  lawful 
business,  or  between  individuals  or  companies  engaged  in 
the  same  business,  by  requiring  as  a  condition  for  furnishing 
such  facilities  that  they  shall  not  be  used  in  the  business 
of  the  applicant,  or  otherwise  for  any  lawful  purpose.'* 
Acts  1885  p.  151,  §5802  Bums  1908.  Appellee  is  both  a 
stockholder  and  a  patron  of  the  company,  and  while  his 
rights  as  a  stockholder  are  not  involved,  he  claims  that  the 
threatened  action  of  appellant  will  invade  his  rights  as  a 
patron. 

It  is  clear  from  the  nature  of  appellant's  business  and 

jSeld  of  operations  that  it  must  be  regarded  as  a  common 

carrier  of  news^  and  impressed  with  a  public  interest. 

1.  Central  Union  Td.  Co.  v.  State,  ex  rel.  (1889),  118 
Ind.  194,  10  Am.  St.  114.    If  this  be  true,  then,  at 

common  law,  its  obligations  to  the  public  within  the  local 
limits  of  its  business  require  that  it  serve  all  alike 

2.  situated,  who  will  comply  with  its  reasonable  rules, 
without  discrimination  or  partiality.    Central  Union 

Tel  Co.  V.  Bradbury  (1885),  106  Ind.  1;  Hockett  v.  State 
(1886),  105  Ind.  250,  55  Am.  Rep.  201;  Vaught  v.  East 
Tenn.  Tel  Co.  (1910),  123  Tenn.  318,  130  S.  W.  1050,  31 
L.  R.  A.  (N.  S.)  315;  Postal  Cable  Tel  Co.  v.  Cumberland 
Tel,  etc.,  Co.  (1910),  177  Fed.  726.    As  a  common 

3.  carrier,  appellant  was  subject  to  legislative  control. 
Central  Union  Tel  Co.  v.  Bradbury,  supra.  The  legis- 
lature, in  view  of  its  right  so  to  do,  enacted  the  statute  to 
which  we  have  referred,  and  while  this  statute  may  be  merely 
declaratory  of  the  common  law,  as  applied  to  telephone  com- 
panies, it  serves  to  reaffirm  the  law  in  this  State,  that  each 
individual  within  the  territory  covered  by  such  company  is 
entitled  to  receive  the  same  service  as  that  granted  to  other 
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like  users  and  ou  equal  terms.  As  said  in  Central  Union 
Tel.  Co,  V.  State,  ex  ret.,  supra:  **It  is  a  legal  right  which 
may  be  enforced  by  mandate." 

The  question  here  ia  not  one  requiring  us  to  consider  the 
reasonableness  or  unreasonableness  of  the  proposed  rental 

charge,  nor  do  we  understand  that  the  charge  is  justi- 
4.    fied  solely  on  the  ground  that  appellee  is  within  the 

class  appellant  is  pleased  to  designate  as  '^  business 
men;"  nor  because  of  financial  value  of  the  service  rendered 
appellee,  for  neither  would  be  a  proper  basis  upon  which 
to  fix  its  rates  of  service.  Postal  Cable  Tel.  Co.  v.  Cumber- 
land  Tel.,  etc.,  Co.,  supra.  But  the  additional  charge  is  made 
on  the  ground  of  use  as  a  ''business  telephone."  The  exact 
meaning  of  the  words  ** business  telephone,"  as  used  in  the 
resolution,  is  not  clear.  If  it  were  intended  thereby,  in  con- 
nection with  the  words  ^'business  men,"  to  cover  telephones 
used  exclusively  or  mainly  by  persons  conducting  mercan- 
tile, manufacturing  or  trade  pursuits  only,  then  such  reso- 
lution might  be  considered  as  carving  out  a  class  of  tele- 
phones according  to  use  for  which  such  patrons  should  pay 
an  additional  rental.  But,  if  the  words  ''business  men"  are 
to  be  taken  as  meaning  men  engaged  in  business,  as  the 
modifying  word  "business"  is  defined,  then  the  men  thus 
characterized  would  include  all  who,  as  their  chief  con- 
cern, give  their  time  and  attention  to  any  particular  liveli- 
hood, occupation  or  employment.  Century  Dictionary.  And 
in  that  connection,  a  "business  telephone"  would  be  one 
where  the  chief  object  of  its  maintenance  is  its  use  in  carry- 
ing on  the  business  in  which  such  patron  is  engaged.  If 
the  resolution  is  to  be  given  the  latter  construction,  then 
from  common  knowledge  we  know  that  but  a  small  per  cent 
of  appellant's  telephone  users  would  be  exempt  from  the 
additional  monthly  charge.  From  appellee's  complaint  we 
learn  that  the  telephone  in  question  is  located  in  his  resi- 
dence, and  that  appellant's  rental  rate  for  residence  tele- 
phones is  $1  a  month.     Therefore,  if  appellant  bases  its 
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charges  upon  the  use  of  its  telephones  and  there  is  no  sub- 
stantial difference  in  the  conditions,  mode  and  kind  of  serv- 
ice rendered  by  it  to  appellee,  and  to  other  users  of  its  tele- 
phones in  dwelling-houses,  it  must  necessarily  follow  that  it 
is  exacting  from  one  of  its  patrons,  for  continuing  to  furnish 
him  service,  a  money  rental  in  excess  of  that  charged  and 
demanded  of  others  for  the  same  service  under  the  same 
conditions.  The  facts  stated  in  the  complaint  are  admitted 
to  be  true,  and,  therefore,  appellant  is  guilty  of  discrimina- 
tion and  partiality,  not  only  upon  common-law  principles, 
but  under  the  statute  requiring  not  only  equal  facilities,  but 
uniform  charges  to  all  under  substantially  the  same  condi- 
tions. State,  ex  rel.,  v.  Cadwallader  (1909),  172  Ind.  619; 
Nebraska  Tel  Co.  v.  State,  ex  rel.  (1898),  55  Neb.  627,  76 
N.  W.  171,  45  L.  R.  A.  113. 

In  the  case  of  Western  Union  Tel,  Co.  v.  Call  Pttb,  Co. 
(1901),  181  U.  S:  92,  21  Sup.  Ct  561,  45  L.  Ed.  765,  it  is 
said:  '* There  is  no  cast-iron  line  of  uniformity  which  pre- 
vents a  charge  from  being  above  or  below  a  particular  sum, 
or  requires  that  the  service  shall  be  exactly  along  the  same 
lines.  But  that  principle  of  equality  does  forbid  any  differ- 
ence in  charge  which  is  not  based  upon  difference  in  serv- 
ice, and,  even  when  based  upon  difference  of  service,  must 
have  some  reasonable  relation  to  the  amount  of  difference, 
and  cannot  be  so  great  as  to  produce  an  unjust  discrimina- 
tion.*' So  if  there  is  no  substantial  difference  between  the 
service  appellant  is  furnishing  to  appellee,  and  that  fur- 
nished to  other  users  of  residence  telephones,  the  action  of 
the  board  relative  to  appellee's  telephone  will  not  justify  the 
increased  rate,  nor  will  the  resolution,  that  all  business  men 
be  charged  at  a  certain  rate  for  each  business  telephone, 
authorize  appellant  to  increase  and  compel  appellee  to  pay 
a  rental  not  exacted  from  other  subscribers  of  the  same  class 
or  in  like  situations.  Plummer  v.  Hattelsted  (1908),  117 
N.  W.  (Iowa)  680;  Crouch  v.  Amett  (1905),  71  Kan.  49, 
79  Pac.  1086 ;  Vaught  v.  East  Tenn.  Tel.  Co.,  supra;  Armour 
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Packing  Co.  v.  Edison  Elective,  etc,  Co.  (1906),  115  App. 
Div.  51,  100  N.  Y.  Supp.  605.  The  complaint  before  us 
states  a  cause  of  action. 

Referring  to  appellant's  answer,  it  will  be  seen  that  the 

only  averment  tending  to  negative  the  showing  made  by 

appellee,  that  he  is  not  using  his  residence  telephone 

5.  otherwise  than  in  the  usual  and  ordinary  way,  is  that 
from  a  certain  time  appellee,  without  right,  used  the 
telephone  in  his  residence  for  business  purposes,  and  has  con- 
stantly transacted  his  business  over  that  telephone.  This 
averment  does  not  negative  the  fact  that  appellee  is  not 
using  his  telephone  differently  from  all  other  residential 
users.  From  aught  appearing,  other  patrons  of  the  com- 
pany designated  by  it  as  *' business  men,"  may  be  using 
their  residence  telephones  for  business  purposes,  without 
extra  charge. 

Judgment  affirmed. 


Brett,  Surveyor,  et  al.  v.  Pretorious. 

[No.  7,300.    Filed  October  27,  1911.] 

1.  Drains. — Repairs. — Notice. — Jurisdiction. — Under  §5631  Bums 
1905,  Acts  1905  p.  456,  §104,  proTldliig  that  the  repairs  on  drains 
"shall  be  let  as  a  whole  or  by  sections,  as  the  surveyor  may  deem 
for  the  best  interests  of  the  parties  ♦  *  *  after  notice  first 
given  for  ten  days  by  posting,"  such  surveyor's  jurisdiction  to 
proceed  is  restricted  to  the  method  prescribed ;  and  his  action  in 
letting  such  contract  and  in  repairing  the  drain  without  the 
giving  of  such  notice  is  void.    p.  529. 

2.  Drains. — Repairs. — Assessments. — Notice. — Complaint. — A  com- 
plaint alleging  that  the  county  surveyor,  without  notice,  and  with- 
out bids,  let  a  contract  for  the  repair  of  a  drain  extending 
through  plaintiff's  land,  that  he  made  an  assessment  for  the  ex- 
penses thereof  and  placed  such  assessment  on  the  tax  duplicates 
against  plalntlfiTs  property,  and  praying  that  such  assessment  be 
canceled  and  declared  void,  is  sufficient,    p.  530. 

3.  Drains. — Repairs. —  Jurisdiction. — Injunction. — Appeal. — ^Where 
a  drain  is  repaired  without  giving  the  affected  landowners  any 
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notice  thereof,  and  without  receiving  any  bids  for  the  making  of 
such  repairs,  the  remedy  Is  by  Injunction  and  not  by  appeal, 
p.  530. 

4.  Tbial. — Verdict. — Issues  Decided, — A  general  finding  constitutes 
a  finding  on  every  issue  in  favor  of  the  prevailing  party,    p.  531. 

5.  Appeal. — Weighing  Evidence. — Where  there  is  any  evidence 
tending  to  support  the  finding  of  the  trial  court,  the  Judgment 
will  not  be  disturbed,    p.  531. 

From  Wabash  Circuit  Court ;  U.  8.  Lesh,  Special  Judge. 

Suit  by  George  Pretorious  against  Charles  H.  Brett,  as 
county  surveyor  of  Wabash  county,  and  others.  Prom  a  de- 
cree for  plaintiff,  defendants  appeal.    Affirmed. 

Alvah  Taylor  and  Fred  E.  Sutton,  for  appellants. 
Z>.  F.  Brooks,  for  appellee. 

Pelt,  P.  J. — This  is  a'' suit  by  appellee,  against  appellants 
Charles  H.  Brett,  surveyor,  J.  P.  Noftzger,  auditor,  and  John 
H.  Morrow,  treasurer,  of  Wabash  county,  Indiana,  to  declare 
void  a  certain  assessment  made  against  the  lands  of  appellee 
for  cleaning  out  a  public  ditch,  and  to  have  said  assessment 
canceled  upon  the  records  and  tax  duplicates  of  the  auditor 
and  the  treasurer  of  Wabash  county. 

The  errors  assigned  and  presented  by  the  briefs  are  that 
the  court  erred  in  overruling  each  appellant's  separate  de- 
murrer to  appellee's  complaint,  and  in  overruling  the  motion 
for  a  new  trial. 

The  complaint  alleges,  in  substance,  that  appellee  was  and 
is  the  owner  of  certain  real  estate  in  Wabash  county,  Indi- 
ana; that  during  the  months  of  February  and  March,  1906, 
appellant  Brett  hired  men  by  the  day  to  clean  out  a  public 
drain,  known  as  the  Urbana  ditch;  that  before  hiring  said 
men  he  did  not  post  notices  for  bids,  nor  let  said  work  by 
contract  to  the  lowest  and  best  bidder;  that  said  ditch  was 
cleaned  out  in  the  manner  aforesaid,  without  the  consent  of 
appellee,  and  without  any  notice  to  him  whatsoever;  that  on 
June  6,  1906,  long  after  the  work  was  completed,  said  Brett 
made  assessments  on  the  various  tracts  of  land  affected  by 
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said  ditch,  including  the  land  of  appellee,  to  secure  funds  to 
pay  for  the  work  aforesaid ;  that  appellee's  real  estate  was  as- 
sessed for  $42.37,  and  on  June  20, 1906,  appellant  Brett  certi- 
fied such  assessment  to  the  auditor  of  Wabash  county,  who 
placed  it  upon  the  tax  duplicates  of  said  county,  against  the 
land  of  appellee ;  that  said  assessment  will  be  collected,  unless 
canceled  and  set  aside,  and  that  it  is  largely  in  excess  of  the 
benefit  to  appellee's  said  land. 

Appellant  Brett  assumed  to  proceed  in  accordance  with 

§10  of  the  act  of  1905  (Acts  1905  p.  456,  §5631  Burns  1905), 

which  provides  that  the  surveyor  of  the  county  in 

1.  which  the  proceedings  were  had  establishing  the  ditch, 
should  keep  such  ditch  in  repair,  and  further  pro- 
vides that  **such  work  or  repairs  sh#l  be  let  as  a  whole  or 
by  sections,  as  the  surveyor  may  deem  for  the  best  interests 
of  the  parties  to  be  affected  and  the  lowest  and  best  bidder 
or  bidders,  after  notice  first  given  for  ten  days  by  posting 
in  three  public  places  in  each  township  *  *  *  and  one 
at  the  door  of  the  court  house."  Such  section  further  pro- 
vides that  '*for  the  purpose  of  reimbursing  the  county  treas- 
ury the  surveyor,  as  soon  as  the  contracts  for  the  repairs  are 
made,  and  before  any  work  is  done  thereon,  shall  apportion 
and  assess  the  costs  thereof  upon  the  lands  and  corporations 
to  be  benefited  by  such  repairs  in  proportion  to  such  bene- 
fits and  in  no  case  in  excess  of  the  benefits."  The  statute 
also  provides  for  notice  of  the  assessment  by  posting,  and 
for  an  appeal  from  the  assessment  to  the  circuit  or  superior 
court,  which  appeal  shall  be  tried  by  the  judge,  the  only 
questions  available  being  the  necessity  of  the  repairs,  the 
cost  thereof,  and  whether  appellant's  lands  are  benefited, 
and,  if  so,  the  amount  of  his  assessment. 

It  is  insisted  that  the  complaint  is  insufficient  and  that  the 
suit  cannot  be  maintained,  because  an  adequate  remedy  at 
law  is  provided  by  an  appeal  to  the  circuit  or  superior  court. 

The  statute  authorizing  the  surveyor  to  keep  public  ditches 
Vol.  48—34 
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in  repair,  requires  that  a  notice  of  tbe  letting  be  posted,  and 
that  tlie  work  be  let  by  contract,  as  heretofore  shown.  It 
has  been  held  frequently  that  where  the  statute  prescribes  the 
method  to  be  pursued  by  a  public  officer  or  an  inferior  tri- 
bunal, there  must  be  a  substantial  compliance  with  the  stat- 
ute, or  the  acts  of  such  officer  or  tribunal  will  be  void.  The 
right  to  notice  is  fundamental,  and  before  a  lien  or  assess- 
ment can  be  levied  and  enforced  upon  real  estate,  in  a  case 
like  this,  the  statutory  notice  must  be  given,  for  without  it 
there  is  no  jurisdiction  to  proceed.  Jurisdiction  of  the  per- 
son is  as  essential  to  a  valid  assessment  as  jurisdiction  of  the 
subject-matter.  Gavin  v.  Board,  etc.  (1885),  104  Ind.  201; 
Hobbs  V.  Board,  etc.  (1885),  103  Ind.  575;  Everett  v.  Deal 
(1897),  148  Ind.  90;  English  v.  Synock  (1870),  34  Ind.  115, 
7  Am.  Rep.  215;  Silver,  Burdett  &  Co.  v.  Indiana  State 
Board,  etc.  (1905),  35  Ind.  App.  438;  Tucker  v.  Sellers 
(1892),  130  Ind.  514,  519. 
The  averments  of  the  complaint  show  a  total  failure  to 
comply  with  the  statute,  as  to  notice  and  the  letting 

2.  of  the  contract.    The  demurrer  admits  the  facts  that 
are  well  pleaded.     The  complaint  states  a  cause  of 

action,  and  the  demurrer  thereto  was  properly  overruled. 

It  is  contended  that  the  remedy  is  by  appeal,  and  not  by 

suit  to  have  the  assessment  annulled.    On  the  facts  stated 

in  the  complaint,  the  assessment  is  void,  and  a  suit 

3.  will  lie  to  set  it  aside  and  enjoin  its  collection.    The 
rule  is  different  where  the  court  obtains  jurisdiction, 

and  the  action  taken  is  alleged  to  be  irregular  or  erroneous. 
In  such  case,  the  remedy  by  appeal  provided  by  the  statute 
is  the  only  one  available.  Oavin  v.  Board,  etc.,  supra,  at  page 
206;  Hobbs  v.  Board,  etc.,  supra,  at  page  581;  Thompson  v. 
McCorkle  (1894),  136  Ind.  484,  493,  43  Am.  St.  334;  Smith 
V.  Smith  (1902),  159  Ind.  388. 

It  is  further  contended  that  appellee  is  estopped  to  deny 
notice  and  the  letting  of  a  contract.    The  answers  were  by 
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way  of  estoppel,  and  the  trial  court  passed  on  the 

4.  evidence  admitted  under  such  answers,  and  made  a 
general  finding  in  favor  of  appellee,  that  necessarily 

is  a  finding  in  his  favor  on  the  question  of  estoppel. 

The  motion  for  a  new  trial  was  urged  on  the  grounds  that 
the  decision  is  not  sustained  by  suf&cient  evidence  and  is 
contrary  to  law. 

This  court  will  not  consider  the  evidence,  except  to  de- 
termine whether  there  is  a  failure  of  proof  on  any  material 
issue  in  the  case.    Where  there  is  a  conflict  of  evi- 

5.  dence,  or  where  reasonable  minds  may  draw  diflferent 
inferences  therefrom,  this  court  will  not  disturb  the 

finding  of  the  lower  court  on  the  evidence.  There  was  evi- 
dence strongly  tending  to  support  the  answers  of  estoppel, 
but  we  cannot  say  that  it  was  so  conclusive  as  to  preclude  the 
finding  of  the  trial  court.  Town  of  Monticello  v.  Condo 
(1911),  47  Ind.  App.  490;  Stroble  v.  City  of  New  Albany 
(1896),  144  Ind.  695,  699;  City  of  Valparaiso  v.  Schwerdt 
(1907),  40  Ind.  App.  608.  The  presumption  is  in  favor  of 
the  trial  court.  No  reversible  error  has  been  pointed  out  by 
appellants. 
Judgment  affirmed. 


Timmonds  et  al.  v.  Taylor. 

[No.  7.225.    Filed  October  31,  1911.] 

1.  Pleading. — Complaint. — Sufflciency, — Demurrer, — Special  Find- 
ings.— Conclusions  of  Laic. — The  overruling  of  a  demurrer  to  a 
complaint  need  not  be  considered  on  appeal,  where  the  exceptions 
to  the  conclusions  of  law  upon  the  special  findings  present  the 
same  questions,    p.  533. 

2.  Tbial. — Conclusions  of  Law, — Ewceptions. — Special  Findings. — 
An  exception  to  the  conclusions  of  law  admits,  for  the  purposes 
of  such  exception,  that  the  facts  were  correctly  found,    p.  535. 

3.  Specific  Perfobmance. — Contract  to  Convey  Real  Estate. — 
Possession. — An  oral  contract  by  a  father  to  purchase  real  estate 
for  his  daughter  will  be  specifically  enforced,  where  she  was  put 
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In  possessioii  under  the  contract,  where  the  purchase  price  was 
paid,  and  where  the  father  repudiated  the  contract    p.  535. 

4.  Specific  Pebfobmance. — Contracts, — Demand, — When  Unneces- 
sary.— Where  the  vendor  repudiates  his  contract  to  convey,  or 
places  himself  in  a  position  which  would  render  a  demand  un- 
availing, no  demand  is  necessary  before  bringing  a  suit  for  spe- 
cific performance,    p.  536. 

5.  Specific  Pebfobmance. — Refusal  to  Perform  Contract. — Demand. 
— ^Where  the  contract  fixes  the  time  for  making  a  conveyance 
upon  payment  of  the  purchase  price,  a  failure  to  make  the  con- 
veyance perfects  the  purchaser's  right  to  compel  the  performance 
of  the  contract,    p.  536. 

6.  Fbauds,  Statute  of. — Contracts  to  Convey  Real  Estate, — The 
fifth  clause  of  §7462  Burns  1908,  §4904  R.  S.  1881,  providing  that 
'•no  action  shall  be  brought  in  any  of  the  following  cases:  • 
•  *  Fifth.  Upon  any  agreement  that  is  not  to  be  performed 
within  one  year  from  the  making  thereof,"  does  not  apply  to  an 
oral  contract  that  might  be  performed  within  one  year,  nor 
to  any  contract  concerning  real  estate,    p.  537. 

From  Clark  Circuit  Court;  Thomas  B.  Buskirk,  Special 
Judge. 

Suit  by  May  P.  Taylor  against  Maria  B.  Timmonds  and 
another.  From  a  decree  for  plaintiff,  defendants  appeal. 
Affirmed. 

Henry  A.  Burtt,  James  E.  Taggart  and  /.  K.  Marsh,  for 
appellants. 
Laurent  A.  Douglass,  for  appellee. 

Adams^  J. — Action  by  appellee  against  appellants  to  en* 
force  the  specific  performance  of  a  contract  entered  into  be- 
tween the  husband  of  appellee  and  appellant  Richard  H. 
TimmondS)  for  the  conveyance  to  appellee  of  certain  real 
estate  in  the  city  of  Jeffersonville.  There  was  a  trial  by  the 
court,  and,  upon  request,  a  special  finding  of  facts  was  made, 
and  conclusions  of  law  were  stated.  A  decree  was  en- 
tered on  the  conclusions  of  law  in  favor  of  the  appellee,  and 
a  commissioner  was  appointed  to  execute  a  deed,  conveying 
to  appellee  the  interests  of  appellants  in  said  real  estate. 

Exceptions  were  taken  separately  by  appellants  to  each 
conclusion  of  law.    The  complaint  is  in  one  paragraph,  to 
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which  appellants  separately  filed  a  demurrer  for  want  of  suf- 
ficient facts,  which  demurrers  the  court  overruled.  These 
rulings  constitute  the  first  error  assigned.  The  other  errors 
assigned  and  relied  on  for  reversal  arise  on  the  separate  ex- 
ceptions of  appellants  taken  to  each  conclusion  of  law,  and 
the  overruling  of  the  separate  motion  of  each  appellant  for 
a  new  trial. 

It  is  unnecessary  to  consider  the  overruling  of  a  demurrer 

to  a  complaint,  where  the  court  finds  the  facts  and  states 

conclusions  of  law  thereon,  and  where  the  exception 

1.  to  the  conclusions  of  law,  upon  the  facts  foimd,  pre- 
sents the  same  question  as  the  demurrer  to  the  com- 
plaint. Fry  V.  Hare  (1906),  166  Ind.  415;  Board,  etc.,  v. 
Wolff  (1906),  166  Ind.  325;  Boss  v.  Van  Natta  (1905),  164 
Ind.  557;  Goodtvine  v.  Cadwallader  (1902),  158  Ind,  202; 
Philip  Zom  Brewing  Co.  v.  Malott  (1898),  151  Ind.  371; 
Runner  v.  Scott  (1898),  150  Ind.  441;  Woodward  v.  Mitchell 
(1895),  140  Ind.  406;  Eisrmn  v.  Whalen  (1907),  39  Ind. 
App.  350;  Chicago,  etc.,  B.  Co.  v.  Yawger  (1900),  24  Ind. 
App.  460. 

The  facts  as  found  by  the  court,  are,  briefly,  as  follows: 
Appellee  is  a  daughter  of  appellant  Richard  H.  Timmonds, 
and  a  step-daughter  of  appellant  Maria  B.  Timmonds.  In 
September,  1904,  appellee  was  and  still  is  the  wife  of  Harvey 
Taylor.  In  September,  1904,  appellee's  father  was  engaged 
in  the  plumbing  business  in  the  city  of  Jeffersonville,  and 
his  wife,  appellant  Maria  B.  Timmonds,  was  his  bookkeeper 
and  the  general  office  manager  of  the  business.  At  said 
time,  Richard  H.  Timmonds,  with  the  knowledge  and  con- 
sent of  his  wife,  entered  into  a  contract  with  appellee's  hus- 
band, whereby  said  Timmonds  agreed  to  purchase  a  house 
and  lot  for  appellee,  as  a  home  for  herself  and  children,  in 
consideration  that  her  husband  would  work  for  him  as  a 
plumber  at  the  rate  of  $1.25  a  day,  instead  of  $2.50  or  $3  a 
day.  Said  husband  was  at  that  time  a  competent  plumber, 
and  the  wages  then  paid  for  competent  plumbers  in  Jeffer- 
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sonville  and  vicinity  was  from  $2.50  to  $3  a  day.  It  was 
agreed  that  the  difference  between  the  amount  appellee's  hus- 
band was  to  receive  and  the  reasonable  wages  for  plumbers  in 
that  vicinity  was  to  be  a  credit  on  the  purchase  price  of  said 
home  for  appellee,  until  such  difference  paid  for  said  home, 
when  the  property  was  to  be  conveyed  to  appellee.  Upon  the 
purchase  of  said  house  and  lot,  appellee  was  to  be  placed  in 
possession  thereof,  and  was  to  occupy  it  without  paying  any 
rent  or  taxes.  Pursuant  to  said  contract,  appellee's  husband 
entered  the  employ  of  Richard  H.  Timmonds  on  September 
1,  1904,  and  continued  therein  for  two  years  and  eight 
months,  and  the  difference  between  the  wages  paid,  and  the 
wages  earned  by  him  during  said  time  amounted  to  the  sum 
of  $1,042.50.  On  October  1,  1904,  appellant  Richard  H. 
Tinunonds  purchased  for  appellee  the  real  estate  in  con- 
troversy, and  paid  therefor  the  sum  of  $535.  Subsequently 
improvements,  of  the  value  of  $203.75,  were  made  on  said 
property,  and  taxes^  to  the  amount  of  $46.88,  were  paid 
thereon  by  appellant  Maria  B.  Timmonds.  At  the  time  of 
the  purchase  of  said  real  estate  appellee's  father  caused  the 
title  thereof  to  be  placed  in  the  name  of  his  wife,  who  now 
claims  to  own  it.  When  said  property  was  purchased,  ap- 
pellee was  put  in  possession  thereof  by  the  appellants,  under 
the  contract  made  by  appellee's  husband  and  her  father. 

m 

During  the  time  appellee's  husband  worked  for  her  father, 
under  said  contract,  appellant  Maria  B.  Timmonds  continued 
as  general  manager  of  the  oflSce  of  her  husband,  and  knew 
that  appellee's  husband  worked  for  $1.25  a  day,  and  at  no 
time,  until  after  appellee's  husband  quit  work,  did  said  Maria 
B.  Timmonds  make  any  claim  to  said  property,  but  possession 
was  then  demanded  of  appellee  and  her  husband,  and  suit 
was  commenced  against  appellee's  husband  for  possession.  In 
carrying  out  the  agreement,  as  he  did,  appellee's  husband 
acted  in  good  faith,  and  had  no  knowledge,  until  after  he 
quit  work,  that  Maria  B.  Timmonds  would  claim  ownership 
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of  the  property,  or  dispute  his  right  of  possession  thereof 
for  the  use  and  benefit  of  his  wife  and  children. 

The  court,  upon  the  facts  found,  stated,  as  conclusions  of 
law,  that  the  law  is  with  appellee;  that  since  the  contract 
was  made  by  appellee's  husband  for  her  benefit,  she  has  a 
right  to  sue  thereon ;  that  appellee  entered  into  actual  pos- 
session of  the  property,  pursuant  to  the  contract  made  be- 
tween her  husband  and  her  father,  and  is  entitled  to  the 
specific  performance  thereof;  that  by  accepting  the  work  of 
appellee's  husband,  until  the  difference  between  the  amount 
earned  and  the  amount  paid  was  equal  to  the  cost  of  the 
property,  appellants  are  estopped  from  now  denying  the  con- 
tract, or  refusing  to  execute  the  deed ;  that  appellants  should 
specifically  carry  out  said  contract,  and  convey  said  property 
to  appellee,  and  that  a  commissioner  should  be  appointed  to 
make  the  conveyance  in  the  event  of  failure.  A  decree  was 
entered  for  appellee  in  accordance  with  the  findings,  a  com- 
missioner was  appointed  and  directed  to  execute  the  con- 
veyance, and  costs  were  adjudged  against  appellants. 

When  an  exception  is  taken  to  conclusions  of  law,  it  is 

taken  as  admitted,  for  the  purposes  of  the  exception,  that 

the  facts  have  been  fully  and  correctly  found,  and 

2.  the  only  question  is.  Does  the  conclusion  correctly 
state  the  law,  assuming  the  facts  found  to  be  sustained 

by  the  evidence  ? 

In  this  case  the  court  found  that  there  was  a  contract  for 

the  conveyance  of  real  estate  to  appellee;  that  the  contract 

was  based  on  the  promise  of  full  payment;  that  ap- 

3.  pellee  was  put  in  possession  by  appellants,  under  the 
contract;  that  the  consideration  was  fully  paid,  but 

that  appellants  have  repudiated  the  agreement.  Upon  such 
a  state  of  facts,  appellee  was  clearly  entitled  to  enforce  the 
specific  performance  of  her  contract.  It  is  well  settled  that 
a  parol  agreement  for  the  conveyance  of  real  estate  will  be 
specifically  enforced  in  equity,  where  possession  has  been 
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ukfrD  und«^r  tLe  contract,  and  the  consideration  fully  paid 
in  reliaiice  on  the  contract-  Dtnlar  t.  ffiZ€  vlS90^  123 
IdA  6S;  *Mn!J»  V.  Fuj:  '.l^^^  ,  113  Ind.  205;  Cu*^ng€r  v. 
Ba7/<ird  (1^-S  ,  115  InA  93;  WaUQC€  v.  I^ag  •  1SS6  ,  105 
Ind-  522,  55  Am.  R»-p.  222. 

AppfrllanU  In&ist  tLat  the  complaint  is  insn£[i<.-ient,  for 

the  reason  that  th«rn>  is  no  averment  of  a  demand  before 

suit  was  broutrht-    As  we  have  seen,  the  action  of  the 

4.  court  in  holding  the  complaint  sufdeient  in  this  case 
is  not  material.     The  same  question  is  presented  on 

the  exception  to  the  conclusions  of  law;  and  appellants 
contend  that  a  failure  to  find  that  a  demand  was  made  before 
brin^g  suit  was,  in  effect,  a  finding  against  the  party  hav- 
ing the  burden  of  proof,  and,  therefore,  there  was  error  in  the 
statement  of  the  conclusions  of  law.  As  a  general  rule,  a 
party  cannot  enforce  the  specific  performance  of  a  contract 
for  the  conveyance  of  real  estate  until  he  has  made  a  demand, 
and  given  the  party  bound  an  opportunity  to  carry  out  his 
contract ;  but  the  law  will  not  require  an  idle  ceremony,  and 
when  it  appears  that  the  party  who  has  covenanted  to  make 
the  deed  denies  the  contract  or  puts  himself  in  an  attitude 
where  a  demand  would  be  unavailing,  no  demand  is  neces- 
sary. Burns  v.  Fox,  supra;  Cutsingcr  v.  Ballard,  supra.  In 
this  case,  appellants  not  only  repudiated  the  contract,  after 
appellee's  husband  had  by  his  labor  more  than  paid  the  en- 
tire cost  of  the  property  with  improvements,  but  had  brought 
suit  for  possession,  had  been  defeated,  and  had  taken  a  new 
trial  as  of  right,  under  the  statute,  before  this  suit  was 
brought.  The  facts  shown  in  the  finding  do  not  make  out  a 
case  where  a  demand  is  necessary. 

Where  the  agreement  fixed  the  time  for  making  the  con- 
veyance, as  in  this  case,  upon  full  payment  of  the  purchase 
price,  it  was  the  duty  of  appellants  to  execute  a 

5.  proper  deed  without  demand,  and,  upon  failure  so  to 
do,  appellee's  right  of  action  was  complete,  as  far  as 
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it  was  affected  by  the  question  of  demand.  Maris  v.  Masters 
(1903),  31  Ind.  App.  235. 

Appellants  further  urge  that  the  trial  court  erred  in  its 

conclusions  of  law,  for  the  reason  that  the  contract  forming 

the  basis  of  the  suit  is  within  the  fifth  subdivision  of 

6,  the  statute  of  frauds  (§7462  Burns  1908,  §4904  R.  S. 
1881),  in  that  the  contract  was  in  parol,  and  was  not 
to  be  performed  within  a  year  from  the  making  thereof. 
There  is  no  merit  in  this  objection.  In  the  first  place, 
the  fifth  clause  applies  only  to  contracts  that  are  not  to 
be  performed  within  a  year  by  the  express  stipulation 
of  the  parties,  and  not  to  contracts  which  might  be 
performed  within  a  year.  American  Quarries  Co.  v.  Lay 
(1906),  37  Ind.  App.  386;  Hinkle  v.  Fisher  (1885),  104  Ind. 
84,  87;  Indiana,  etc,  K  Co.  v.  Scearce  (1864),  23  Ind.  223, 
227;  Wiggins  v.  Keizer  (1855),  6  Ind.  252,  254.  It  has  also 
been  held  that  the  fifth  clause  of  the  statute  of  frauds  does 
not  relate  to  agreements  concerning  real  estate.  Railsback  v. 
Walke  (1882),  81  Ind.  409,  412;  Baynes  v.  Chasiain  (1879), 
68  Ind.  376,  380;  Fall  v.  Hazelrigg  (1874),  45  Ind.  576,  586, 
15  Am.  Rep.  278;  Cochran  v.  Ward  (1892),  5  Ind.  App.  89, 
92,  51  Am.  St.  229. 

Rulings  of  the  court  on  the  admission  of  certain  evidence 
are  complained  of,  but  we  do  not  think  such  rulings  were 
prejudicial  to  appellants.  Prom  a  reading  of  the  record,  we 
are  well  satisfied  that  the  case  was  fairly  tried,  and  a  correct 
conclusion  reached. 

Judgment  aflirmed. 
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E.  I.  DuPoNT  Company  v.  Pennsylvania  and 

Indiana  Coal  Company. 

[No.  7,;«1.     Filed  October  31,  1911.] 

Attachment. — Creditors. — Filing  Claims. — Statutes. — Under  |97S 
Burnft  IIKXS,  §«^.3  R.  S.  1881,  providing  that  "any  creditor  of  the 
defendant,  uixni  filing  his  affidavit  and  written  undertaking,  as 
hereinbefore  reiiulred  of  the  attaching  creditor,  may,  at  any 
time  before  the  final  Judpuent  •  *  *  malce  himself  a  party 
*  *  •  and  file  his  claim/*  the  original  plaintiff  in  an  action 
In  attachment  may  file,  as  a  creditor,  a  claim  omitted  from  bis 
complaint;  and  striking  out  its  ancillary  complaint  as  a  creditor 
constitutes  prejudicial  error,  which  Is  not  cured  by  permitting 
the  plaintiff  to  file  additional  paragraphs  of  original  complaint, 
since  it  cannot  amend  the  affidavit  upon  which  the  attachment  Is 
based. 

Prom  Greene  Circuit  Court ;  Charles  E.  Henderson,  Judge. 

Action  by  the  E.  I.  DuPont  Company  against  the  Penn- 
sylvania tnd  Indiana  Coal  Company.  Prom  a  judgment 
for  plaintiff  for  part  of  its  demand,  it  appeals.    Reversed. 

William  L,  Stinkard,  for  appellant. 
Webster  V,  Moffett,  for  appellee. 

Ibach,  J. — This  action  was  brought  by  appellant  against 
appellee,  on  account,  for  goods  and  merchandise  sold.  Ap- 
I)ellant,  being  a  nonresident,  filed  a  cost  bond  and  an  affi- 
davit and  undertaking  in  attachment.  No  contest  was  made 
in  the  attachment  proceedings.  Appellee  filed  an  aswer  in 
p:eneral  denial.  The  cause  was  submitted  for  trial  without  a 
jur>%  and  the  judge  took  the  evidence  under  advisement  be- 
fore rendering  his  findings.  The  evidence  showed  that  some 
of  the  goods  for  which  the  action  was  brought  were  fur- 
nished under  a  written  contract,  and  the  judge  indicated  to 
appellant  that  he  would  not  hold  the  attachment  good  as  to 
the  portion  sold  under  the  written  contract.  Appellant  was 
then  allowed  to  file  its  ancillary'  complaint,  affidavit  and  bond 
as  another  creditor  in  attachment  on  the  items  covered  by 
the  written  contract.     Appellee  moved  to  dismiss  this  an- 
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ciliary  complaint  and  proceedings.  Appellant  then  filed  a 
second  and  third  paragraph  to  the  original  complaint,  the 
second  covering  the  items  of  the  original  complaint  which 
were  not  covered  by  the  written  contract  and  the  third  em- 
bracing the  items  under  the  written  contract.  The  court  sus- 
tained appellee's  motion  to  strike  out  the  ancillary  complaint 
and  affidavit  in  such  proceeding.  Appellee  filed  a  verified 
pleading,  called  an  answer,  setting  up  matter  in  abatement 
of  appellant's  second  and  third  paragraphs  of  complaint, 
and  asking  that  these  paragraphs  be  tried  as  a  separate  cause 
of  action.  Appellant's  demurrer  to  this  answer  was  over- 
ruled, and  it  filed  a  reply  in  general  denial.  The  court  found 
for  appellant  on  the  original  complaint  for  the  amount  of 
the  items  not  covered  by  the  written  contracts,  and  ordered 
the  property  attached  to  be  sold  to  pay  this  amount  It 
also  found  as  to  all  other  matters  for  appellee  on  the  plea 
in  abatement,  and  ordered  the  third  paragraph  of  the  com- 
plaint tried  separately.  Appellee  filed  its  answer  to  the 
third  paragraph  of  complaint.  The  court  found  for  ap- 
pellant, rendering  a  personal  judgment  for  the  amount  em- 
braced under  this  paragraph.  Appellant's  motions  to  modify 
the  judgment,  for  a  finding  that  it  was  entitled  to  recover 
the  whole  amount  under  the  attachment,  and  for  a  new  trial 
were  overruled. 

It  is  assigned  that  the  court  erred  (1)  in  overruling  ap- 
pellant's demurrer  to  the  special  answer  of  appellee,  (2)  in 
sustaining  appellee's  motion  to  strike  out  appellant's  ancil- 
lary complaint  and  affidavit  in  attachment,  (3)  in  overruling 
appellant's  motion  to  modify  the  judgment,  and  (4)  in  over- 
rulin?^  appellant's  motion  for  a  new  trial. 

The  parties  in  their  briefs  spend  much  time  in  arguing 
whether  the  proceedings  constituted  one  or  more  than  one 
trial,  and  it  must  be  admitted  that  the  nH*ord  as  to  this 
point,  aa  well  as  to  other  points,  is  confusinjr,  which  is  ap- 
parent from  the  foregoing  summary  of  its  contents.  The 
disposition  made  of  the  second  error  assigned  will  make  it 
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uimeceflsary  for  ns  to  enter  into  this  matter,  or  to  consider 
the  other  errors  assigned.  The  second  assignment  presents 
the  question,  Has  a  plaintiff  the  right  as  a  creditor,  to  file 
an  ancillary  complaint  in  his  own  attachment  suitf  This 
question  is  ^itirely  novel,  so  far  as  we  are  able  to  ascertain ; 
and  as  we  cannot  be  led  by  direct  authority,  it  becomes  a 
matter  of  statutory  interpretation.  The  procedure  in  attach- 
ment is  entirely  regulated  by  statute.  Section  978  Bums 
1908,  §943  R.  S.  1881,  provides  that  **any  creditor  of  the  de- 
fendanty  upon  filing  his  affidavit  and  wTitten  undertaking,  as 
hereinbefore  required  of  the  attaching  creditor,  may,  at  any 
time  before  the  final  judgment  in  the  suit,  make  himself  a 
party  to  the  action,  file  his  complaint,  and  prove  his  claim  or 
demand  against  the  defendant.*'  There  is  no  limitation  on 
the  term  ''creditor"  in  the  wording  of  the  statute,  and  no  im- 
plication that  the  creditor  who  may  file  his  complaint  therein 
must  be  other  than  the  attaching  creditor.  We  can  conceive  of 
no  reason,  conflicting  with  the  spirit  or  the  letter  of  the  stat- 
ute, why  the  original  attaching  creditor,  who  finds  that  he  has 
a  claim  against  the  defendant,  which  is  not  contained  in  his 
original  complaint,  may  not  file  an  ancillary  complaint  as  a 
creditor.  To  deprive  him  of  this  right  would  be  to  put  him 
at  a  disadvantage  compared  with  other  creditors,  and  would 
compel  him,  if  he  had  a  cause  of  action  against  the  defend- 
ant in  which  attachment  is  proper,  and  which,  for  auy  reason, 
he  had  omitted  to  include  in  his  original  complaint  and  affi- 
davit, to  go  to  the  trouble  and  expense  of  again  instituting 
attachment  proceedings,  thus  multiplying  litigation,  and  in- 
creasing costs,  although  it  is  among  the  very  purposes  of  the 
statute  to  avoid  such.  Appellant  filed  its  ancillary  complaint, 
affidavit  and  bond,  as  a  creditor,  in  the  proceeding  in  due 
time,  before  final  judgment  in  the  suit ;  therefore  the  court 
erred  in  striking  tliem  out  on  appellee's  motion. 

It  may  be  contended  that  this  error  was  made  harmless 
to  appellant,  because  the  court  allowed  it  to  file  additional 
paragraphs  to  its  original  complaint,  setting  up  the  same 
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matter  found  in  the  pleading  stricken  out.  But  appellant 
could  not  amend  its  original  affidavit  and  thus  bring  the  new 
matter  alleged  in  the  additional  paragraphs  of  complaint 
ui^der  the  original  attachment  proceedings.  The  affidavit 
must  set  forth  the  nature  of  the  claim,  and  cannot  be 
amended  in  that  respect.  §950  Burns  1908,  §916  E.  S.  1881 ; 
Fargo  &  Co.  v.  Cuishaw  (1895),  12  Ind.  App.  392.  The 
error  committed  by  the  trial  court  in  striking  out  appel- 
lant's pleading  and  affidavit  deprived  it  of  its  statutory 
right,  as  a  creditor,  to  have  the  benefit  of  the  attachment 
proceedings  already  begun,  and  for  this  error  the  judgment 
is  reversed  and  the  cause  remanded,  with  directions  to  grant 
a  new  trial,  to  overrule  appellee's  motion  to  strike  out  ap- 
pellant's ancillary  complaint  and  affidavit  as  a  creditor,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 


Bradley  et  al  v.  Harter. 

[No.  6,751.    Filed  February  15,  1911.    Rehearing  denied  June  30, 
1911.     Petition  to  transfer  dismissed  October  31,  1911.] 

1.  Appeal. — Briefs. — Failure  to  set  out  Questioned  Pleadings  or 
Evidence. — A  failure  by  appellants  to  set  out  in  their  brief  the 
questioned  pleadings,  or  the  evidence,  or  Its  substance,  consti- 
tutes  a  waiver  of  all  questions  thereon ;  and  a  mere  reference  to 
the  place  in  the  transcript  where  such  pleadings,  or  evidence, 
may  be  found,  is  not  sufficient,    p.  543. 

2.  Appeal.— BHe/». — Omissioti  of  Special  Findings.— Supply  hy 
Appellee. — Questions  on  the  special  findings  in  a  case  will  be  con- 
sidered, although  such  findings  are  not  set  out  in  appellant's 
brief,  where  appellee  set  them  out  in  his  brief,    p.  543. 

3.  AFPEAL.—Briefs.—Spccial  Findings,— Evidence. — Failure  to  set 
out.— Presumptions. — Where  appellants'  brief  fails  to  set  out  the 
evidence,  or  the  substance  thereof,  the  presumption  Is  that  the 
special  findings  were  supported  thereby,    p.  545. 

4.  TtOAi. — Special  Findings. — Failure  to  Find  Faet.-^Bifect — ^A 
failure  to  find  a  fact  constitutes  a  finding  against  the  party  hav- 
ing the  burden  of  proving  such  fact    p.  546. 

5.  Vendor  Airn  Pubchaseb.— Cowfrac**.— fifa?€«  of  Lots.-— Improve- 
ments.—Special  F<n/fln(7«.— Special  findings  that  a  vendor  con- 
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tracted  with  three  purchasers  to  convey  to  them  at  or  before  the 
expiration  of  three  years  certain  land  by  them  to  be  platted, 
agreeing  that  as  they  sold  the  lots  platted  therefrom  to  execate 
deeds  therefor  and  to  credit  the  purchase  price  thereof  to  such 
purchasers,  that  he  further  agreed  to  advance  the  money  neces- 
sary for  certain  street  improvements,  charging  the  amount  used 
in  addition  to  the  original  purchase  price,  that  the  interest  of 
two  of  such  purchasers  was  purchased  by  two  others,  that  the 
remaining  one  of  the  original  purchasers  executed  an  interest- 
bearlDg  receipt  for  money  advanced,  that  such  purchaser  had 
power  to  receive  and  expend  money  for  such  improvement,  that 
he  did  not  have  power  to  execute  such  receipt,  that  such  vendor 
had  notice  thereof,  that  the  vendor  performed  all  parts  of  the  con- 
tract to  be  performed  on  his  part,  and  that  such  sum  so  advanced 
has  never  been  repaid  to  the  vendor,  and  is  due,  sustain  con- 
clusions of  law  in  favor  of  the  vendor,    p.  546. 

Prom  Superior  Court  of  Madison  County;  Cassias  M. 
Oreenlee,  Judge. 

Action  by  Jacob  H.  Harter  against  Austin  P.  Bradley  and 
others.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Walker  &  Poster  and  Rohy  dt  Watson,  for  appellants. 
Bagot  &  Bagot,  for  appellee. 

Ibach,  J. — ^This  action  was  instituted  by  appellee  to  re- 
cover from  appellants  the  sum  of  $3,019.95,  with  interest 
from  December  7, 1891,  alleged  to  have  been  paid  by  appellee 
on  account  of  the  improvement  of  Fourteenth  street,  in 
Englewood  addition  to  the  city  of  Anderson.  Upon  issues 
formed,  the  cause  was  tried  by  the  court,  and,  by  request,  a 
special  finding  of  facts  was  made,  and  conclusions  of  law 
were  stated  thereon  in  favor  of  appellee.  Over  appellants' 
motion  for  a  new  trial,  judgment  was  rendered,  that  appel- 
lants take  nothing  by  the  cross-complaint,  and  that  appellee 
recover  on  his  complaint. 

Appellants,  by  their  assignment  of  errors,  seek  to  question 
the  sufficiency  of  various  pleadings,  and,  under  their  motion 
for  a  new  trial,  the  sufficiency  of  the  evidence  to  sustain  the 
special  findings,  and  certain  rulings  on  the  exclusion  of  evi- 
dence. 
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It  is  iiiHisted  by  appellee  that  no  question  is  presented  on 

these  assignments,  as  appellants  have  failed  to  set  out  in 

their  brief  so  much  of  the  record  as  presents  the  error 

1.  or  objection  relied  on,  in  that  none  of  such  pleadings 
nor  the  demurrers  thereto  are  set  out,  nor  is  the  sub- 
stance of  any  of  them  set  out ;  that  there  is  a  failure  to  set 
out  the  evidence  or  the  substance  thereof.  An  examination 
of  the  briefs  supports  appellee's  contention.  It  has  been  held 
many  times  that  where  briefs  do  not  comply  with  the  rules, 
as  to  the  important  matters  here  claimed  to  have  been  omit- 
ted, the  errors  based  on  such  portion  of  the  record  will  be 
deemed  waived.  Shatz  v.  Alexandria  Oas  Co.  (1905),  35 
Ind.  App.  310;  Springer  v,  Bricker  (1905),  165  Ind.  532; 
Talbott  V.  Town  of  New  Castle  (1907),  169  Ind.  172;  Mied- 
reich  v.  Frye  (1908),  41  Ind.  App.  317;  Knickerbocker  Ice 
Co.  V.  Oray  (1905),  165  Ind.  140.  The  rule  is  not  satisfied 
by  a  mere  reference  to  the  place  in  the  transcript  where  the 
alleged  error  may  be  found.  Ledbetter  v.  Coggeshall  (1906), 
37  Ind.  App.  124. 

Appellants  also  have  failed  to  set  out  in  their  brief  the 

special  finding  of  facts,  the  sufficiency  and  correctness  of 

which  is  denied  by  them.     This  omission  has  been 

2.  supplied  by  appellee,  and  we  therefore  consider  it. 
The  substance  of  the  special  findings  is  as  follows: 

That  on  October  20,  1891,  appellee  entered  into  a  contract 
with  Austin  P.  Bradley,  Harvey  B.  Stout  and  Joseph  A.  Mc- 
Coy, relating  to  the  sale  of  some  land,  known  as  Englewood 
addition  to  Anderson ;  that  Fourteenth  street  was  one  of  the 
streets  in  said  addition,  and  was  at  the  time  being  improved ; 
that  one  of  the  stipulations  in  the  contract  was  that  appellee 
should  advance  the  expense  of  the  improvement  of  said  Four- 
teenth street,  and  the  cost  thereof  should  be  charged  to  Brad- 
ley, Stout  and  McCoy;  that  appellee,  under  the  contract  paid 
for  said  improvement  the  sum  of  $3,019.95 ;  that,  while  this 
work  was  in  progress,  !McCoy  assigned  his  interest  in  the  con- 
tract to  Bradley,  and  Bradley  assigned  a  third  interest  in  the 
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contract  to  appellant  Cooper ;  that,  as  a  part  of  th^  purchase 
price  of  said  real  estate,  Cooper  aasumed  the  obligations  of 
McCoy,  under  the  contract,  except  the  obligation  to  give 
notes  for  any  balance  that  might  be  owing  after  three  years; 
that,  while  the  work  of  improving  said  street  was  still  in 
progress,  appellant  Stout  sold  and  transferred  his  interest 
to  appellant  Backus,  and  Backus  likewise  assumed  the  obli- 
gations of  Stout,  excepting  the  obligation  to  execute  notes 
for  the  balance  of  the  purchase  money  unpaid  at  the  expira- 
tion of  three  years ;  that  all  the  assignments  were  made  with 
the  approval  and  consent  of  appellee ;  that  between  Decem- 
ber 7,  1891,  and  August  9,  1892,  appellee  paid  for  the  im- 
provement of  Fourteenth  street  the  sum  of  $3,019.95;  that 
said  amount  was  paid  in  various  sums  from  time  to  time  as 
the  work  progressed,  and  on  August  9,  1892,  appellant 
Bradley  executed  to  appellee  his  receipt  or  contract  concern- 
ing said  money  and  payment  as  follows : 

''Anderson,  Indiana,  August  9, 1891. 

Received  of  Jacob  H.  Harter,  $3,019.95,  on  account 
of  Fourteenth  street  pay-roll,  to  draw  interest  at  the 
rate  of  six  per  cent  from  December  7, 1891. 

Bradley,  Backus  and  Cooper,  per  A.  F.  Bradley.** 

That  until  August  9,  1892,  the  money  needed  for  expenses 
connected  with  making  said  improvement  was  advanced  by 
appellee,  part  of  the  time  to  Bradley  and  part  of  the  time 
to  Stout;  that  during  the  time  of  the  first  contract,  a  partner- 
ship existed  between  Bradley,  Stout  and  McCoy ;  that  after 
the  purchase  by  Bradley  of  the  interest  of  McCoy,  a  non- 
commercial partnership  existed  between  Bradley  and  Stout, 
until  Cooper  was  brought  into  the  company ;  that  from  the 
time  of  the  execution  of  the  first  contract  with  Cooper,  until 
the  contract  was  made  with  Backus,  a  noncommercial  part- 
nership existed,  that  involved  all  the  interests  of  Bradley, 
Stout  and  Cooper,  and  their  respective  obligations  and  duties 
in  and  pertaining  to  said  real  estate  and  said  contract ;  that 
from  and  after  the  execution  of  said  contriact  between  Brad- 
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ley,  Stout,  Cooper  and  Backus,  until  October  20,  1894,  a 
noncommercial  or  nontrading  partnership  existed  between 
them,  and  its  business  pertained  to  the  matters  involved 
in  said  contract,  and  the  performance  by  said  partnership 
of  the  parts  thereof  to  be  performed  by  said  Bradley,  Backus 
and  Cooper,  and  said  firm  did  business  under  the  firm  name 
of  Bradley,  Backus  &  Cooper;  that  Bradley  had  full  power 
to  receive  and  pay  out  money  for  the  improvement  of  Four- 
teenth street;  that  appellee  had,  or  might  have  had,  notice 
and  knowledge,  at  the  time  of  the  execution  of  the  receipt 
of  copy  set  out  in  the  findings,  that  Bradley  did  not  have 
power  and  authority  to  execute  the  receipt  for  himself  and 
his  associates.  Backus  and  Cooper;  that  no  part  of  the  money 
advanced  by  appellee  for  the  improvement  of  said 
street  has  ever  been  repaid  to  him;  that  he  paid  said 
sum  pursuant  to  the  provisions  of  the  contract  referred  to 
in  these  findings,  and,  at  the  time  of  the  commencement  of 
his  action,  the  amount  was  long-past  due,  and  there  is  due 
to  him  from  appellants  the  sum  of  $4,863.52.  It  is  further 
found  that  plaintiff  performed  all  the  parts  of  the  contract 
on  his  part  to  be  performed,  according  to  the  terms  thereof. 
Upon  the  foregoing  facts,  the  court  stated  the  following  con- 
clusions of  law:  **  (1)  The  law  is  with  plaintiff,  and  he  is 
entitled  to  recover  from  defendants  the  sum  of  $4,500,  to- 
gether with  his  costs  and  charges  laid  out  and  expended, 
vnth  relief  from  valuation  and  appraisement  laws.  (2)  De- 
fendants are  entitled  to  take  nothing  on  account  of  their 
cross-complaint. ' ' 

A  reversal  is  asked,  for  the  reason  that  the  evidence  does 
not  sustain  the  special  findings.     Appellants  seek  to  chal- 
lenge the  finding  of  the  court  on  the  evidence,  and 
3.    yet  no  statement  of  the  evidence  or  copy  of  the  find- 
ings is  set  out  in  their  brief.    We  are  able,  from  the 
brief,  to  find  a  few  isolated  portions  of  the  evidence,  but 
such  are  not  suflScient  to  enable  us  to  determine  whether  the 
Vol.  48—35 
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court  failed  to  find  all  the  necessary  facts,  or  whether  the 
evidence  did  not  sustain  those  found.    It  is  a  rec<^- 

4.  nized  rule,  however,  that  a  failure  to  find  any  material 
fact  is  equivalent  to  finding  against  the  party  upon 

whom  rests  the  burden  of  proving  such  fact  The  trial  court 
having  found  the  facts  as  it  did,  we  are  required  to  pre- 
sume that  they  are  correct,  and  that  they  are  founded  upon 
the  competent  evidence  produced  at  the  trial.  As  the  evidence 
does  not  appear  in  the  brief,  it  must  be  concluded 

5.  that  there  was  no  evidence  contrary  to  the  finding 
of  the  court     Such  being  the  case,  the  facts  found 

by  the  court  fully  sustain  both  conclusions  of  law. 
Judgment  affirmed. 

On  Petition  for  Rehearing. 

Ibach,  J. — ^Appellants  have  filed  an  extensive  and  forceful 
brief  in  support  of  their  petition  for  a  rehearing.  They  con- 
tend that  the  court  erred  **in  refusing  to  review  and 

5.  pass  upon  the  assignment  of  error  as  to  special  find- 
ing seventeen,  as  being  wholly  outside  of  the  issue.'' 
Said  finding  is  as  follows:  "That  the  plaintiflE  performed 
all  the  parts  of  said  contracts  on  his  part  to  be  performed, 
according  to  the  terms  thereof 

Appellants  also  claim  that  the  court  erred  in  failing  to  de- 
termine whether  the  special  finding  of  facts  sustains  the  first 
conclusion  of  law  stated,  which  is  as  follows:  **That  the 
law  is  with  plaintiff,  and  he  is  entitled  to  recover  from  de- 
fendants the  sum  of  $4,500,  together  with  his  costs  and 
charges  laid  out  and  expended  in  this  action,  with  relief  from 
valuation  and  appraisement  laws."  Appellants  concede  that 
the  vital  and  controlling  question  is  presented  by  the  facts 
found  and  the  conclusions  of  law  stated.  The  questions 
raised  by  this  petition  for  a  rehearing  were  presented  in  the 
original  briefs,  and  were  considered  by  this  court.  We  quote 
from  the  original  opinion:  ''Such  being  the  case,  the  facts 
found  by  the  court  fully  sustain  both  the  conclusions  of  law. " 
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We  have,  however,  again  carefully  examined  the  briefs  pre- 
sented by  appellant,  together  with  the  record  before  us,  and 
we  observe  that  the  trial  court  found  that  appellee  *' per- 
formed all  the  parts  of  the  contract  on  his  part  to  be  per- 
formed ;  that  he  provided,  and  paid  to  appellants,  the  money 
for  the  improvement  of  Fourteenth  street;  that  the  street 
was  improved,  and  appellee  charged  the  cost  thereof  to  ap- 
pellants; that  said  amount  is  unpaid."  Whether  this  find- 
ing is  within  the  issues  is  not  for  us  to  decide,  as  the  issues 
have  not  been  presented  for  the  consideration  of  this  court. 

It  is  further  insisted  by  appellant,  that  the  provision  in 
the  contract  for  the  improvement  of  Fourteenth  street  was 
not  an  independent  contract,  and  that  the  money  paid  by 
appellee  was  not  to  be  repaid  until  after  the  land  contract  had 
been  disposed  of.  The  contract  between  the  parties  stated 
particularly  that  the  land — ^about  fifty-eight  acrOvS,  tlie  actual 
amount  to  be  determined  tliereafter — was  sold  by  appellee 
to  appellants  for  $1,000  an  acre.  It  also  contained  the  pro- 
vision that  if  the  land  was  not  paid  for,  in  the  manner  speci- 
fied, within  three  years,  appellants  were  to  execute  their  note 
and  mortgage  to  appellee  for  the  unpaid  balance  of  the  agreed 
purchase  price,  and  he  was  to  convey  to  them  the  land  re- 
maining unsold.  We  find  no  mention  that  any  money  paid 
out  by  appellee  for  the  improvement  of  Fourteenth  street 
was  taken  into  consideration  in  the  final  settlement  for  the 
sale  and  purchase  of  the  land.  The  only  manner  in  which 
the  improvement  of  Fourteenth  street  is  referred  to  in  the 
contract,  is  that  appellee  was  to  make  such  improvement,  and 
charge  the  expense  thereof  to  the  buyers  of  the  property. 
There  is  no  uncertainty  in  this  contract,  and  it  cannot  be 
successfully  claimed  that  the  sum  of  money  advanced  for 
such  improvement  is  to  be  taken  as  a  part  of  the  purchase 
price  of  the  real  estate,  or  is  to  be  considered  in  closing  up 
the  agreement  relating  to  the  sale  thereof. 

It  also  appears  from  the  findings,  that  when  appellant 
Cooper  became  one  of  the  company,  he,  together  with  ap- 
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pellants  Bradley  and  Stout,  entered  into  the  following  agree- 
ment : 

'*It  is  further  agreed  that  said  Bradley  and  Stont 
will  assume  and  pay  all  bills  of  every  kind  for  survey- 
ing and  platting,  and  for  recording  plats,  etc.,  con- 
tracted by  them  up  to  this  time,  except  the  bills  for  ad- 
vertising in  the  newspapers  in  Anderson,  which  bills  are 
to  he  paid  by  the  three  parties  hereto,  each  paying  a 
third  thereof,  and  likewise  in  the  future,  each  party 
hereto  is  to  furnish  and  pay  a  third  of  all  expenses  con- 
tracted in  laying  out  said  lands,  grading  streets,  ad- 
vertising and  selling  lots,  and  all  other  expenses  con- 
nected with  the  selling  of  said  land.'* 

In  addition  to  this,  the  findings  show  that  when  Backus 
bought  into  the  firm,  the  following  agreement  was  entered 
into  between  the  appellants: 

'*It  is  further  agreed  that  said  Stout  is  to  pay  his 
share  of  the  bills  due  and  debts  contracted  up  to  this 
time,  except  the  debt  contracted  for  the  improvement 
of  Fourteenth  street,  running  through  said  land,  and 
all  bills  made  in  the  future  are  to  be  paid  in  equal 
amounts  by  Bradley,  Cooper  and  Backus." 

It  must  be  conceded  that  the  debt  relative  to  the  improve- 
ment of  Fourteenth  street  was  one  to  be  paid  to  appellee  by 
appellants,  in  addition  to  tlie  land  when  the  improvement 
was  completed.  This  is  fully  found  in  the  court's  findings 
and  in  the  record. 

The  court  finds  that  the  money,  by  means  of  which  said 
street  was  improved,  was  advanced  by  appellee  to  appel- 
lants Stout  and  Bradley,  before  appellant  Cooper  became, 
one  of  the  firm.  After  Backus  and  Cooper  entered  the  firm, 
said  money  was  paid  out  by  Bradley,  for  the  improvement 
of  the  street.  Wlien  the  street  was  completed,  and  the  cost 
thereof  was  known  and  paid,  Bradley  executed  the  follow- 
ing instrument  to  appellee : 

**  Anderson,  Indiana,  August  19,  1892. 

Received  of  Jacob  H.  Harter  $3,019.95,  drawing  in- 
terest at  six  per  cent  from  December  7,  1891." 
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In  view  of  these  agreements,  set  out  in  the  court's  find- 
ings, and  in  view  of  the  further  findings  that  said  sum  of 
money  was  paid  to  appellants  to  be  used  in  improving  such 
street  through  the  land  purchased  by  them,  in  accordance 
with  the  terms  of  the  original  contract  between  the  parties, 
and  that  said  sum  has  never  been  repaid  to  appellee,  the 
court  was  justified  in  stating  the  conclusions  of  law  that  it 
did,  as  they  are  supported  fully  by  the  facts  as  found.  We 
are  content  to  abide  by  the  opinion  formerly  expressed  on 
this  point,  which  is  the  only  one  presented  by  the  appeal. 

Petition  for  rehearing  overruled. 


Harrod  v.  Bisson. 

[Na  6,885.     Piled  February  23,  1911.     Rehearing  denied  June  1, 
1911.     Transfer  denied  October  31,  1911.] 

1.  Physicians  and  Subgeons. — Malpractice. — Evidence, — Cross-Ex- 
amination. — Fraudulent  Conveyance  of  Property  to  Escape  Judg- 
ment,— In  an  action  against  a  physician  for  malpractice,  the  de- 
fendant may  be  asked  on  cross-examination  whether,  Just  before, 
or  after,  the  action  was  brought,  he  had  conveyed  his  real  estate 
to  his  wife,  such  defendant  having  testified  that  he  had  not  been 
negligent  in  his  treatment.  Miller  v.  Dill,  149  Ind.  326,  distin- 
guished,   p.  551. 

2.  Negligence. — Evidence. — Subsequent  Repairs. — In  an  action  for 
negligence  caused  by  defects,  evidence  of  defendant's  subsequent 
repair  of  such  defects  Is  not  admissible,    p.  555. 

3.  Physicians  and  Surgeons. — Malpractice. — Evidence, — Opinions. 
— In  an  action  against  defendant  for  malpractice,  the  testimony 
of  a  physician  that  the  bones  of  the  maimed  hand  In  question 
were  in  the  same  relationship  on  the  day  of  the  trial  as  at  the 
time  the  hand  was  dressed,  is  not  harmful  on  the  ground  that 
he  had  not  given  the  facts  on  which  his  conclusion  was  based, 
where  be  had  testified  fully  theretofore  as  to  the  condition  of 
such  hand,  it  being  fairly  presumed  that  his  opinion  was  based 
on  his  statement  thereof,    pp.  556, 657. 

4.  Appeal. — Reversal, — Defects. — A  Judgment  should  not  be  re- 
versed, where  the  merits  of  the  case  have  been  determined, 
p.  557. 

5.  Tbial. — Instructions. — Directing  Recovery  upon  Proof  of  Para- 
graph of  Complaint, — Interrogatories. — ^An  instruction  that  if  the 
plaintiff  has  proved  the  material  allegations  of  any  of  the  three 
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paragraphs  of  her  complaint,  the  jury  may  find  for  the  plaintiff, 
Is  harmless,  where  other  Instructions  outlined  the  conditions 
under  which  she  might  recover ;  and  especially  where  the  answers 
to  the  Interrogatories  showed  that  the  plaintiff  was  free  from 
contributory  negligence,  and  also  indicated  that  no  harm  resulted 
from  such  instruction,  p.  558. 
(J.  Tbial.  —  In  struciions.  —  Contributory  Negligence.  —  Int^rroga- 
lories. — An  instruction  that  the  burden  of  proving  contributory 
negligence  Is  on  defendant,  and  that  "unless  he  has  shown  the 
same  by  a  preponderance  of  the  evidence,"  he  should  lose  on  such 
Issue,  does  not  require  that  the  testimony  introduced  by  defend- 
ant alone  must  show  such  freedom,    p.  559. 

7.  Damages. —  Deformities. —  Worry. —  Negligence. —  Personal  dis- 
figurement, resulting  from  negligent  injury,  and  also  "anxiety 
and  distress  of  mind"  reasonably  caused  by  the  Injury  com- 
plained of,  constitute  proper  elements  of  damage,    p.  560. 

8.  Damages. — Injured  Wrist. — Worry. — In  an  action  for  negligent 
Injuries  to  plaintiflTs  wrist,  she  is  entitled  to  damages  for  any 
pain,  suffering,  worry,  or  anxiety  experienced  in  the  actual  use 
of  such  wrist  and  which  is  the  direct  result  of  the  maimed  con- 
dition thereof,    p.  561. 

9.  Limitation  of  Actions. — Amended  Complaint. — Tort, — Contract. 
— Physicians. — Malpractice. — In  an  action  against  a  physician 
for  damages  for  malpractice,  an  amended  complaint  sounding  in 
tort,  filed  more  than  two  years  after  the  negligence  alleged,  is 
not  btirred  by  the  two-year  statute  of  limitations,  where  the 
original  complaint,  also  sounding  in  tort,  was  filed  within  such 
time.    p.  561. 

Prom  Allen  Circuit  Court;  E.  O'Rourke,  Judge. 

Action  by  Mary  Bisson  against  Morse  Harrod.  Prom  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Fred  Shoaff  and  Zollars  <&  Zollars,  for  appellant. 
A.  H.  Bittinger  and  A,  E.  Hauck,  for  appellee. 

HoTTEL,  J. — This  is  an  action  against  appellant^  to  re- 
cover damages  alleged  to  have  resulted  from  the  negligent 
and  unskilful  manner  in  which  he  reduced  and  treated  ap- 
pellee's fractured  and  injured  wrist  and  hand.  The 
amended  complaint  is  in  three  paragraphs.  The  substance 
of  the  first  is  as  follows:  That  on  August  25,  1904,  appel- 
lant was  a  practicing  physician  and  surgeon;  that  on  said 
day  appellee  fell  from  a  chair,  and  dislocated,  bruised  and 
injured  the  bones  in  her  left  wrist  and  hand ;  that  appellant 
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undertook  to  set -said  bones,  and  to  cure  such  injuries,  but, 
in  his  endeavor  so  to  do  he  was  so  unskilful,  negligent  and 
unprofessional  that,  by  reason  of  said  improper  treatment, 
and  unskilful  and  negligent  conduct  of  the  defendant,  said 
bones  in  said  wrist  and  hand  were  not  set,  but  were  per- 
mitted to  remain  out  of  place  for  six  weeks  and  three  days, 
until  it  became  impossible  properly  to  set  or  cure  them, 
whereby  plaintiff  is  damaged  in  the  sum  of  $5,000. 

A  demurrer  was  filed  to  each  paragraph  of  the  amended 
complaint,  which  was  overruled,  and  exceptions  given  to  ap- 
pellant. The  cause  was  then  put  at  issue  by  an  answer  in 
general  denial,  and  a  separate  answer  of  the  two-year 
statute  of  limitations  given  to  each  paragraph.  The  cause 
was  tried  by  a  jury,  and  a  verdict  of  $1,000  for  appellee  re- 
turned with  answers  to  interrogatories.  A  motion  for  a 
new  trial  was  overruled,  and  a  judgment  for  $1,000  was 
rendered  on  the  verdict^  from  which  appellant  prayed  an 
appeal  to  this  court  The  only  error  assigned  that  is  argued 
by  counsel  is  the  overruling  of  the  motion  for  new  trial. 

The  first  ground  of  this  motion  relates  to  the  admission 

of  evidence.    On  cross-examination  appellant  was  asked  the 

following  question:     ** Doctor,  did  you  convey  your 

1.  real  estate  to  your  wife  after  this  suit  was  brought, 
or  just  before?"  Over  the  objection  of  appellant, 
the  doctor  was  permitted  to  answer  the  question,  **Yes." 
Appellant's  counsel  insists  that  this  was  error;  that  the  evi- 
dence had  no  relation  to  any  issue  in  the  case,  and  especially 
that  it  was  not  admissible  on  cross-examination,  because 
there  was  no  examination  of  the  witness  on  this  subject  in 
his  examination-in-chief.  As  an  independent  fact,  this  con- 
veyance by  appellant  of  his  real  estate  to  his  wife  is  foreign 
to  any  issue  in  the  case,  and  it  could  be  competent  and  ma^ 
terial,  if  at  all,  but  for  one  purpose,  viz. :  It  might  disclose  • 
inculpatory  facts  and  circumstances,  or  an  admission,  by 
way  of  acts  and  conduct,  proper  to  be  submitted  to  a  jury, 
as  tending  to  show  that  appellant  was  conscious  of  having 
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failed  and  neglected  to  treat  appellee's  injared  arm  in  that 
skilful  and  careful  manner  that  the  law  requires,  and  that 
he  feared  that  he  ini<;lit  be  required  to  respond  in  damages 
on  account  of  such  neglect  and  lack  of  skill.  We  assume 
that  it  was  on  this  the<)r>'  that  the  trial  court  admitted  the 
evidence.  Appellant  testified  that  he  treated  the  broken 
wrist,  and,  in  elTVct,  denied  any  act  of  omission  or  commis- 
Kion  that  in  any  way  tended  to  show  any  lack  of  professional 
skill,  care  or  attention,  but  said  that  he  did  everything  that 
a  careful,  attentive  and  skilful  surgeon  would  have  done 
under  the  same  circumstances.  This  being  the  effect  of  ap- 
pelhuit's  testimony,  it  was  proper,  on  cross-examination,  for 
appellee  to  elicit  from  appellant  any  admission,  by  way  of 
words  or  conduct,  that  tended  to  contradict,  destroy,  weaken 
or  discredit  his  said  evidence-in-chief,  and  we  think  the 
admission,  elicited  by  the  question  objected  to,  tended  to 
have  this  effect;  tlierefore,  the  evidence,  if  competent  at  all, 
was  proper  (m  cross-examination. 

There  seems  to  be  some  conflict  in  the  authorities  in  differ- 
ent states  as  to  the  admissibility  of  this  character  of  evi- 
dence, but  we  think  the  weight  of  authority  favors  its  ad- 
mission. In  the  case  of  Myers  v.  Moore  (1891),  3  Ind.  App. 
226,  this  court  said  at  page  231:  **The  appellant  testified 
in  his  own  behalf,  and  over  his  objection  was  asked  upon 
cross-examination,  and  required  to  answer,  about  the  dis- 
position made  by  him  of  his  property,  after  the  commission 
of  the  alleged  assault  and  battery.  This  examination  was 
competent  for  one  purpose.  It  might  disclose  inculpatory 
facts  and  circumstances  proper  to  be  submitted  to  the  jury. 
It  might  throw  light  upon  the  quality  of  the  acts  charged 
against  the  appellant  in  the  complaint.  It  is  upon  this  prin- 
ciple, or  theory,  that  evidence  of  flight,  escape,  disguise, 
concealment  and  the  like,  may  properly  be  considered  in 
determining  the  guilt  or  innocence  of  the  accused  in  a  crim- 
inal case.  Its  weight  would  be  a  question  for  the  jury.  If 
the  appellant  wanted  to  avoid  an  improper  application  by 
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the  jury  of  this  evidence,  he  should  have  prepared  a  charge 
upon  that  subject  and  requested  the  court  to  give  it." 

It  is  said  in  2  Wharton,  Evidence  (3d  ed.)  §1081 :  ''Ad- 
mission may  be  by  acts  as  well  as  by  words.  Silence  itself 
may,  as  we  shall  soon  more  fully  see,  under  certain  circum- 
stances be  proved  as  involving  an  admission ;  and  a  fortiori 
may  such  acts  as  are  tantamount  to  an  admission  in  words/' 
To  the  same  effect  is  the  case  of  Parker  v.  Montieih  (1879), 
7  Or.  277.  See,  also,  1  Greenleaf,  Evidence  (15th  ed.)  §170. 
In  the  case  of  Heneky  v.  Smith  (1882),  10  Or.  349,  45  Am. 
Rep.  143,  a  deed  had  been  admitted  in  evidence  by  the 
lower  court,  showing  a  conveyance  by  defendant  of  several 
parcels  of  real  estate,  the  consideration  for  which  was 
$12,000.  This  deed  was  executed  fourteen  days  after  a 
shooting  had  occurred,  and  six  days  after  the  action  was  com- 
menced and  the  summons  served.  The  admission  of  this 
evidence  was  also  duly  objected  to,  and  an  exception  taken 
to  the  ruling  of  the  court  permitting  it  to  go  to  the  jury. 
In  discussing  the  case  the  supreme  court  said:  **In  view  of 
its  character  and  the  circumstances  under  which  it  was  exe- 
cuted, we  think  it  was  properly  admitted.  The  jury  might 
reasonably  infer  from  this  act  of  the  appellant,  in  view  of 
all  its  surroundings,  that  it  was  prompted  by  a  conscious- 
ness on  his  part,  that  the  shooting  of  the  respondent  was  un- 
justifiable, and  that  he  was  legally  liable  for  the  damages 
occasioned  by  it.  In  this  view,  it  would  operate  like  an  ad- 
mission of  liability,  and  be  equally  competent.  'Admissions 
may  be  by  acts,  as  well  as  by  words. '  ^  Wharton,  Evidence 
[2d  ed.]  §1081;  Pennsylvania  R.  Co.  v.  Henderson  [1865], 
51  Pa.  St.  315."  In  1  Wigmore,  Evidence  §282,  the  follow- 
ing language  is  used:  "The  conveyance  of  property,  during 
litigation  or  just  prior  to  it,  may  be  evidence  of  the  trans- 
feror's consciousness  that  he  ought  to  lose." 

Counsel  for  appellant  insist  that  in  this  State  the  most 
recent  case  upon  this  subject  is  that  of  Miller  v.  Dill  (1898), 
149  Ind.  326,  which,  they  say,  is  directly  in  point,  and  an 
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authority  against  the  admission  of  this  evidence.  We  do  not 
so  construe  it.  In  that  case,  plaintiffs  brought  suit  to  can- 
cel some  promissory  notes,  claiming  they  were  forgeries.  One 
of  the  plaintiffs  testified  in  his  own  behalf,  and  on  cross- 
examination  was  asked  if  he  then  owned  property,  and  if 
he  had  conveyed  property  held  by  him  at  the  time  of  the  al- 
leged execution  of  the  notes,  to  which  questions  the  court 
sustained  objections,  and  the  court  said  in  reference  thereto : 
**It  is  claimed  that  these  questions  would  have  elicited  the 
information  that  the  witness  had  conveyed  property  held  by 
him  at  the  time  of  the  alleged  execution  of  the  notes,  and 
that  he  had  no  property  at  the  time  of  the  examination.  The 
inferences  sought  to  be  drawn  were  that  the  conveyance 
was  fraudulent,  having  been  intended  to  defeat  these  notes, 
and  therefore  an  act  inconsistent  with  the  evidence  of  the 
witness  that  he  had  not  executed  the  notes,  and  had  no 
know^ledge  of  their  existence.  Whatever  the  legitimate  in- 
ference from  a  fraudulent  or  voluntary  conveyance,  there 
can  be  no  inference  from  the  mere  conveyance  of  one's  prop- 
erty that  he  is  a  debtor,  or  that  he  does  so  to  defeat  a  claim 
the  validity  of  which  he  denies." 

It  will  be  seen  that  the  facts  in  that  case  were  entirely 
different  from  those  in  the  case  at  bar.  It  was  plaintiff, 
and  not  defendant,  who  was  asked  the  question,  and  the 
same  inference  was  not  warranted  in  the  offered  evidence  in 
that  case  that  would  be  warranted  in.  this  case.  In  that 
case  the  only  questions  asked  were  if  he  (the  plaintiff)  then 
owned  property,  and  if  he  had  conveyed  property  held  by 
him  at  the  time  of  the  alleged  execution  of  the  notes.  There 
was  no  offer  to  follow  these  questions  with  other  ques- 
tions and  answers,  showing  that  the  conveyance  was  fraudu- 
lent. If  the  harm,  that  appellant  insists  probably  resulted, 
came  from  said  questions,  it  must  have  been  due  to  the 
silence  of  appellant,  and  the  want  of  an  explanation  by  him 
of  the  facts  and  circumstances  connected  with  the  convey- 
ance.   This  the  appellant  could  have  prevented  by  such  ex- 
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planation,  if,  in  fact>  the  conveyance  was  bona  fide,  and  was 
not  made  on  account  of  a  consciousness  of  his  own  inculpa- 
tory acts.  After  these  questions  and  answers,  appellant  was 
entitled,  on  a  redirect  examination,  to  a  full  explanation 
and  statement  of  all  the  facts  and  circumstances  of  the  con- 
veyance, to  the  end  that  the  jury  might  draw  no  improper 
inference  from  the  admitted  evidence.  Appellant  also  had 
the  further  protection  that  the  law  affords,  of  defining  the 
application  and  purpose  of  the  admitted  evidence,  by  ten- 
dering an  instruction  thereon.  Myers  v.  Moore,  supra; 
Marks  v.  Jacobs  (1881),  76  Ind.  216;  Pittsburgh,  etc.,  R. 
Co,  V.  Noel  (1881),  77  Ind  110. 

Appellant's  counsel  insist  that  numerous  personal  injury 
cases,  where  the  court  refused  to  admit  evidence  of  changes 

in,  and  repairs  to,  machinery,  after  the  accident,  are 
2.    controlling  on  this  question.    We  think  such  cases 

are  in  point,  but  that,  instead  of  supporting  ap- 
pellant's position,  they,  by  inference  at  least,  contradict 
it.  An  examination  of  those  cases  which  hold  that  you 
may  not,  in  a  personal  injury  case,  introduce  evidence  of 
repairs  or  changes  made  in  the  machinery  or  appliances  after 
the  injury,  for  the  purpose  of  proving  an  admission  on  the 
part  of  the  defendant  that  he  had  been  a  wrongdoer,  will 
disclose  that  they  all  recognize  the  general  rule  that  such 
acts  or  conduct  are  competent  as  evidence  of  admission,  but 
these  cases  are  excepted  from  the  rule  as  a  matter  of  public 
policy,  and  because  great  harm  would  result  in  such  cases 
from  the  observance  of  the  rule,  and  good  would  follow  from 
its  abrogation.  The  theory  upon  which  these  cases  are  put, 
among  the  exceptions  to  the  rule,  is  that  men  should  be  en- 
couraged to  profit  by  their  experience,  and  apply  the  knowl- 
edge thus  obtained.  In  the  case  of  Terre  Haute,  etc.,  R. 
Co.  V.  Clem  (1890),  123  Ind.  15,  19,  7  L.  R.  A.  588,  18  Am. 
St.  303,  the  Supreme  Court  said:  **True  policy  and  sound 
reason  require  that  men  should  be  encouraged  to  improve, 
or  repair,  and  not  be  deterred  from  it  by  the  fear  that  if  they 
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do  so  their  acts  will  be  construed  into  an  admission  that  they 
had  been  wrongdoers."  In  1  Wigmore,  Evidence  §283,  it 
is  said :  *  *  That  argument  is  that  the  admission  of  such  acts, 
even  though  theoretically  not  plainly  improper,  would  dis- 
courage all  owners,  even  those  who  had  genuinely  been  care- 
ful, from  improving  the  place  or  thing  that  had  caused  the 
injury,  because  they  would  fear  the  evidential  use  of  such 
acts  to  their  disadvantage;  and  thus  not  only  would  care- 
ful owners  refrain  from  improvements,  but  even  careless 
ones,  who  might  have  deserved  to  have  the  evidence  adduced 
against  them,  would  by  refraining  from  improvements  sub- 
ject innocent  persons  to  the  risk  of  the  recurrence  of  the 
injury."  We  are  of  the  opinion  that  no  error  was  com- 
mitted by  the  admission  of  this  evidence. 

Propositions  three,  four,  five,  six  and  seven  each  relates  to 
the  admission  of  evidence,  and  call  in  question  certain  rul- 
ings of  the  court  relative  thereto.  In  the  testimony 
3.  of  appellee's  witness — Doctor  Bamett — ^the  first 
ruling  complained  of  is  presented  by  the  following 
question  and  answer:  **Q.  Doctor,  upon  your  examina- 
tion of  IMrs.  Bisson 's  left  arm,  wrist  and  hand,  you  may 
state  whether  or  not,  from  your  examination  thereof,  it  is 
held  in  the  same  position  as  it  was  when  it  was  splinted.  A. 
I  think  the  hand  and  the  bones  are  in  the  same  relationship 
that  they  were  at  the  time  it  was  dressed ;  that  is  my  opin- 
ion." The  objection  to  this  question  was  that  the  witness 
was  not  asked  to  state  any  facts  upon  which  his  opinion  was 
based.  The  question  does  not,  by  its  express  terms,  require 
the  witness  to  base  his  opinion  on  the  facts  which  he  had 
detailed  to  the  jury,  and  in  this  respect  the  question  is  sub- 
ject to  the  objection  urged  by  counsel.  Burns  v.  Barenfield 
(1882),  84  Ind.  43,  47;  Sauntman  v.  Maxwell  (1900),  154 
Ind.  114;  Bedford  Belt  R,  Co.  v.  Palmer  (1896),  16  Ind. 
App.  17,  19.  But  an  investigation  of  the  record  discloses 
that  the  witness  had,  before  this  question  was  put  to  him, 
testified  as  to  his  examination  of  the  injured  wrist  and  hand, 
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and  had  detailed  the  conditions  which  he  found.  We  think, 
therefore,  that  while  it  is  true  that  the  question  itself  does 
not  limit  the  doctor's  opinion  to  the  facts  which  he  had  be- 
fore detailed  to  the  jury,  yet  it  may  be  fairly  presumed  that 
the  answer  was  based  upon  such  facts. 

Section  407  Bums  1908,  §398  R.  S.  1881,  provides  as  fol- 
lows:  **The  court  must,  in  every  stage  of  the  action,  disre- 
gard any  error  or  defect  in  the  pleadings  or  proceed- 
4.    ings  which  does  not  affect  the  substantial  rights  of 
the  adverse  party;  and  no  judgment  can  be  reversed 
or  affected  by  reason  of  such  error  or  defect''    Section  700 
Bums  1908,  §658  R.  S.  1881,  provides  in  part  as  follows: 
**Nor  shall  any  judgment  be  stayed  or  reversed,  in  whole 
or  in  part,  where  it  shall  appear  to  the  court  that  the  merits 
of  the  cause  have  been  fairly  tried  and  determined  in  the 
court  below." 

The  purpose  of  these  two  sections,  if  they  are  to  be  given 
any  force  or  effect  at  all,  is  to  prevent  the  reversal  of  a 
case  for  an  alleged  error  of  the  kind  now  under  dis- 
3.  cussion,  where  an  examination  of  the  record  itself 
convinces  the  court  that  no  prejudice  resulted  to  the 
complaining  party  from  the  error  complained  of,  and  that 
no  different  result  would  have  been  reached  if  the  error  had 
not  been  committed.  The  force  and  effect  of  these  two  sec- 
tions of  the  statute,  and  their  controlling  influence,  have  so 
often  been  recognized  and  declared  by  the  Supreme  Court 
and  by  this  court,  that  we  deem  tjie  citation  of  authority 
thereon  unnecessary.  There  can  be  no  doubt  that  the  sub- 
stance of  the  matter  inquired  about  in  the  question  com- 
plained of  was  proper,  and  that  the  question  could  have 
been  so  framed  as  to  comply  with  the  requirements  of  the 
law  which  appellant  insists  was  disregarded.  If  the  question 
had  been  so  amended,  we  feel  safe  in  saying  that  the  same 
information,  and  probably  the  identical  answer,  would  have 
been  elicited.  In  such  case,  this  court  will  treat  the  error 
as  harmless. 
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Propositions  four,  five,  six  and  seven  relate  to  the  admis- 
sion of  evidence,  and  the  objections  to  this  evidence  are  prac- 
tically the  same  as  those  stated  with  reference  to  proposi- 
tion three.  In  said  objections  there  is  less  reason  for 
counsel's  contention  than  there  was  in  the  case  of  propo- 
sition three,  and  what  we  have  said  in  connection  witli  propo- 
sition three  applies  with  equal  or  greater  force  to  the  ob- 
jections presented  by  propositions  four,  five,  six  and  seven. 

Counsel  next  discuss  proposition  eight,  which  is  as  fol- 
lows:  **The  court  erred  in  giving  to  the  jury  instruction 
two,  asked  for  by  appellee."    The  language  of  the 

5.  instruction  objected  to  is  as  follows:  "And  if  you 
find  from  all  the  evidence  in  this  case  that  plaintiff 
has  proved  the  material  allegations  of  any  of  the  three  para- 
graphs of  her  complaint^  by  a  preponderance  of  the  evi- 
dence, then  you  may  find  for  the  plaintiff."  The  language 
of  this  instruction  is  that  the  jury  **may"  find  for  the  plain- 
tiff, and  not  that  they  *'must"  so  find.  The  purpose  of 
this  part  of  the  instruction  was  to  advise  the  jury  merely 
that  to  entitle  plaintiff  to  a  recovery  she  was  not  required 
to  prove  the  material  allegations  of  all  of  the  paragraphs  of 
her  complaint,  but  that  the  proof  of  the  material  allegations 
of  any  one  paragraph  was  sufficient.  No  single  instruction 
is  required  to  contain  all  the  law  applicable  to  the  case; 
but  if  it  is  correct  as  to  the  statement  of  the  law,  with  ref- 
erence to  the  matter  upon  which  it  purports  to  advise  the 
jury,  it  is  sufficient.  Louisville,  etc.,  R.  Co,  v.  Jones  (1886), 
108  Ind.  551,  570;  Hamilton  v.  Love  (1899),  152  Ind.  641, 
71  Am.  St.  384;  Sievers  v.  Peters,  etc,  Lumber  Co.  (1898), 
151  Ind.  642.  The  language  of  the  instruction  clearly  indi- 
cated to  the  jury  that  it  might  find  for  the  plaintiff,  subject 
to  the  condition  and  rules  of  law  announced  in  the  other  in- 
structions given;  and,  when  taken  in  conection  with  the 
other  instructions,  we  do  not  think  that  the  jury  could  have 
been  misled  by  the  language  of  this  instruction,  and  that  no 
harm  could  have  resulted  from  giving  it.    But  no  error  could 
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be  predicated  on  the  giving  of  this  instruction  that  would  en- 
title appellant  to  a  new  trial  in  any  event,  because  an  ex- 
amination of  the  record  makes  certain  the  fact  that  no  harm 
resulted  from  the  giving  thereof. 

There  were  110  interrogatories  answered  by  the  jury,  and 
these  answers  find  conclusively  that  appellee  was  free  from 
contributory  negligence.  They  further  find  that  appellant, 
in  attempting  to  set  the  bones  of  appellee's  fractured  wrist 
and  hand^  never  got  the  bones  in  position,  but  they  were  left 
as  appellant  found  them  immediately  after  the  accident. 
These  answers  conclusively  show  that  appellee's  injuries 
were  caused  wholly  by  appellant's  negligence,  and  that  ap- 
pellee in  nowise  contributed  thereto.  Where  the  answers  to 
interrogatories  show  conclusively  that  no  harm  resulted 
from  the  giving  of  an  instruction,  the  giving  thereof,  though 
erroneous,  will  not  be  ground  for  a  new  trial.  Indianapolis 
SL  R.  Co.  V.  Hockett  (1903),  159  Ind.  677;  Ellis  v.  City  of 
Hammond  (1901),  157  Ind.  267. 

Proposition  nine  relates  to  instruction  nine.  The  same  ob- 
jection is  urged  to  this  instruction  that  was  urged  to  the 
second,  and  what  we  have  heretofore  said  applies  with  equal 
force  to  this  instruction;  and  we  might  add,  that  the  ob- 
jection to  instruction  nine  is  without  merit,  because  it  ex- 
pressly provides  that  plaintiff  must  be  without  fault  before 
she  is  entitled  to  recover. 

Counsel  object  to  instruction  five,  asked  for  by  appellee, 

and  quote  as  the  objectionable  feature  of  the  instruction  the 

following  language:    **The  burden  of  proving  con- 

6.  tributory  negligence  is  on  defendant,  Morse  Harrod, 
and,  unless  he  has  shown  the  same  by  a  preponderance 
of  the  evidence,  your  finding  as  to  this  question  should  be 
for  the  plaintiff."  Counsel  then  added :  ** It  was  not  neces- 
sary for  appellant  to  show  by  his  evidence  that  there  was 
contributory  negligence  on  the  part  of  appellee."  (Our 
italics.)  "We  might  add  that  the  instruction  does  not  say 
that  it  waa  necessary  for  appellant  to  show  by  his  evidence. 
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etc.,  but  what  we  have  said  regarding  the  answers  to  inter- 
rogatories, disposes  of  the  objections  to  this  instruction,  and 
renders  the  error,  if  any,  unavailing  on  appeal. 

Objection  is  urged  also  to  instruction  four.  Counsel  in- 
sist that  it  authorized  the  jury  to  take  into  account,  in  esti- 
mating damages,  the  worry  and  annoyance  of  appel- 
7.  lee,  in  contemplating  her  maimed  condition.  There 
is  no  doubt  that  counsel  for  appellant  are  sup- 
ported by  the  weight  of  authority  in  their  contention  that 
any  annoyance,  worry  or  mental  pain  resulting  solely  from 
the  contemplation  of  a  maimed  member  of  the  body,  and  the 
humiliation  of  going  through  life  in  such  a  crippled  condi- 
tion, is  too  remote  to  be  considered  as  an  element  of  damage. 
Maynard  v.  Oregon  R.  Co.  (1904),  46  Or.  15,  78  Pac.  983, 
68  L.  R.  A.  477 ;  Lake  St  Elevated  B.  Co.  v.  Oomdey  (1903), 
108  111.  App.  59;  Chicago  City  B.  Co.  v.  Anderson  (1899), 
382  111.  298,  55  N.  E.  366;  Southern  Pac.  Co.  v.  Hetzer 
(1905),  135  Fed.  277,  68  C.  C.  A.  26,  1  L.  R.  A.  (N.  S.)  288. 
It  is  well  settled  in  Indiana  that  personal  disfigurement  or 
deformity,  resulting  from  negligent  injury,  is  a  proper  ele- 
ment to  be  considered  in  estimating  damages,  and  such 
' '  anxiety  and  distress  of  mind,  as  are  fairly  and  reasonably 
the  plain  consequences  of  the  injury  complained  of,"  are 
proper  elements  of  damage.  Pittsburgh,  etc,  B.  Co.  v.  Mont- 
gomery (1898),  152  Ind.  1,  69  L.  R.  A.  875,  71  Am.  St.  301; 
Taber  v.  Hutson  (1854),  5  Ind.  322,  61  Am.  Dec.  96;  Cox 
V.  Vanderkleed  (1863),  21  Ind.  164;  Fisher  v.  Hamiltan 
(1874),  49  Ind.  341.  In  the  case  of  Southern  Pac.  Co.  v. 
Hetzer,  supra,  at  page  274,  the  court  said :  *  *  The  rule  which 
has  been  adopted  by  this  court,  however,  and  the  rule  which 
seems  to  us  the  better  one,  is  that  in  actions  for  personal  in- 
jury the  plaintiff  may  recover  for  the  bodily  suffering  and 
the  mental  pain  which  are  inseparable  and  which  necessar- 
ily and  inevitably  result  from  the  injury.  But  mortificar 
tion  or  distrees  of  mind  from  the  contemplation  of  the 
crippled  condition  and  of  its  effect  upon  the  esteem  of  his 
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fellows,  that  mental  pain  which  is  separable  from  the  physi- 
cal suffering  caused  by  the  injury,  is  too  remote,  indefinite, 
and  intangible  to  constitute  an  element  of  the  damages  in 
such  a  case,  and  evidence  of  it  is  inadmissible." 

Under  the  authorities  cited,  it  was  entirely  proper  that 

the  jury,  in  estimating  the  damages  in  this  case,  should  take 

into  account  any  personal  defect  resulting  to  ap- 

8.  peUee  from  her  injuries,  and  it  was.proper,  also,  that 
it  consider  any  mental  pain,  suffering,  worry  or  anxi- 
ety experienced  by  appellee  in  the  actual  use  of  the  injured 
wrist  and  hand  that  was  the  direct  result  of  the  maimed 
condition,  and  we  think  it  was  in  this  sense  that  the  in- 
struction complained  of  authorized  the  jury  to  take  into  ac- 
count such  elements  of  ** worry"  and  "anxiety,"  and.  not 
that  the  jury  should  consider  any  *' anxiety"  or  ** worry" 
resulting  from  the  humiliation  that  came  from  the  contem- 
plation of  the  maimed  condition.  While  the  instruction  is 
not  carefully  drawn  in  this  regard,  we  think  the  meaning  we 
have  given  it  is  evidently  the  one  intended  by  the  court  and 
accepted  by  the  jury.  It  is  evident  from  the  answers  to  the 
interrogatories  and  the  amount  of  the  verdict  that  the  jury 
was  not  misled  by  the  instruction.  Appellant  tendered 
twenty-nine  instructions,  all  of  which  were  given  to  the 
jury,  and,  taking  the  instructions  as  a  whole,  the  law  of  the 
case  was  stated  as  favorably  to  appellant  as  the  authorities 
warrant,  and  no  harm  resulted  to  him  from  instructions 
given  in  the  case. 

Counsel  next  insist  that  the  evidence  shows  that  "the 

cause  of  action  relied  on  by  appellee  arose  more  than  two 

years  before  the  filing  of  the  amended  complaint." 

9.  If  the  original  complaint  is  based  upon  tort,  and  not 
upon  contract,  there  is  nothing  in  this  objection,  be- 
cause it  is  conceded  that  the  original  complaint  was  filed 
before  the  two  years  expired;  but  it  is  insisted  that  it  was 
predicated  upon  contract,  and  that  the  amended  complaint, 
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being  predicated  tipon  tort,  was,  in  effect,  a  new  action,  and 
did  not  relate  back  to  the  time  of  filing  the  original  com- 
plaint. "We  have  examined  the  original  complaint  with  care, 
and  are  clearly  of  the  opinion  that  counsel's  assumption  tliat 
this  complaint  is  predicated  upon  contract  is  not  warranted 
by  the  facts.  The  allegations  are  entirely  different  from 
those  of  the  cases  cited  and  relied  on  by  appellant.  There 
is  no  allegation  of  a  promise  on  the  part  of  appellant,  and 
the  mere  fact  that  appellee  alleges  that  she  employed  ap- 
pellant for  a  certain  reward  is  not  controlling,  where  the 
other  averments  of  the  complaint  conclusively  show  that  re- 
covery is  sought  for  injury  and  damages  resulting  from  the 
careless,  negligent  and  unskilful  treatment  by  appel- 
lant. We  are  of  the  opinion  that  the  original  complaint  was 
based  upon  tort  and  not  upon  contract.  This  opinion  is 
supported  by  the  following  authorities:  Goble  v.  Dillon 
(1882),  86  Ind.  327,  44  Am.  Rep.  308;  Boor  v.  Lowrey 
(1885),  103  Ind.  468,  53  Am.  Rep.  519;  DeHart  v.  Haun 
(1890),  126  Ind.  378.  The  original  complaint  being  based 
upon  tort,  the  amended  complaint  unquestionably  related 
back  to  the  time  of  the  filing  of  the  original,  which  is  con- 
ceded to  be  before  the  expiration  of  the  two  years. 

We  have  examined  the  questions  presented  and  argued  by 
appellant  in  his  brief,  and  find  no  error  authorizing  the 
granting  of  a  new  trial. 

Judgment  affirmed. 


GREGOBYy  Administratrix,  v.  Arms. 

[Na  7,932.    Piled  November  1,  1911.] 

1.  Vendob  and  PuBCHASEa — Liens. — Purchase  of  Land  Bubject  to, 
— Preaumptions. — Suretyship. — One  taking  a  deed  •*subject  to  all 
llena,"  does  not  become  personally  liable  to  pay  such  liens;  but 
the  land  thereafter  constitutes  the  primary  fund  from  which 
such  liens  are  to  be  paid,  the  presumption  being  that  the  amount 
of  the  liens  was  deducted  from  the  purchase  price,    p.  567. 
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2.  Vendob  and  Pubchaseb. — Liens. — Agreements  to  Pay. — lAabil- 
Uy, — ^A  purchaser  who  accepts  a  deed  containing  a  promise  to 
pay  existing  liens  becomes  personally  liable  for  the  payment  of 
sach  liens,    p.  568. 

3.  Veitdob  and  VxTBonASBBL^-AssumptUm  of  Payment  of  Liens. — 
Suretyship. — ^Where  a  purchaser  buys  land  encumbered  by  a 
mortgage,  agreeing  to  pay  such  mortgage^  the  mortgagee,  unless 
he  has  assented  to  such  arrangement,  may  treat  both  the  mort- 
gagor and  the  purchaser  as  principal  debtors;  but  the  land  con- 
stitutes the  primary  fund  for  the  payment  of  the  mortgage,  and 
a  personal  judgment  for  the  residue  only  may  be  taken,    p.  568. 

4.  Vendob  and  Pubchaseb. — Covenants  in  Prior  Deeds. — Effect. — 
Presumptions. — ^A  purchaser  is  bound  by  the  terms  of  covoiants 
contained  in  prior  deeds  to  the  lands  purdiased;  and  he  Is  pre- 
sumed to  know  thereof,    p.  569. 

5.  Vendob  and  Pubchaseb. — Covenants  in  Prior  Deeds. — Effect, — 
A  purchaser  whose  vendor  agreed  in  his  deed  to  accept  the  deed 
to  the  land  In  question,  "subject  to  all  liens^"  is  bound  thereby, 
though  no  mention  is  made  in  his  deed  of  one  of  such  liena 
p.  569. 

G.  SuBBOOATioN. — Surctics. — Vendor  and  Purchaser. — Liens. — If  a 
mortgagor  is  primarily  liable  for  the  payment  of  his  mortgage, 
he  cannot  be  subrogated  to  the  rights  of  the  mortgagee;  but 
where  he  has  conveyed  the  land  to  a  grantee  who  has  agreed  to 
pay  the  lien,  such  mortgagor  is  subrogated,  upon  payment  of  the 
mortgage,  to  the  rights  of  the  mortgagee  in  the  enforcement  of 
the  lien  against  the  land.    p.  569. 

7.  Vendob  and  Pubchaseb. — Prior  Liens. — Assumption  of  Payment 
of. — Evidence. — Where  the  deed  of  a  grantee's  remote  grantor  pro- 
vided that  the  land  was  sold  for  a  consideration  of  $1,  and  "sub- 
ject to  all  liens,"  the  stated  consideration  for  the  deed  to  the 
grantee,  made  on  the  same  day,  being  $5,000,  an  existing  lien 
thereon  for  $3,500  being  specifically  assumed  as  a  part  of  the 
purchase  price  in  such  last  deed,  such  facts  tend  to  show  that  an 
existing  mortgage  for  $500  was  assumed  by  the  grantee  of  Buch 
remote  grantor,    p.  570. 

8.  Vendob  and  Pubchaseb. — Liens. — Specific  Mention  of  One  a/nd 
Omission  of  Another. — Evidence. — A  deed  conveying  land  encum- 
bered by  two  mortgages,  specifically  naming  one  to  be  assumed 
for  payment  by  the  purchaser,  tends  to  show  that  such  vendor 
considered  himself  liable  as  a  principal  for  the  payment  of  the 
other  mortgage  for  which  he  was  liable  under  the  piovlsioDS  of 
his  deed.    p.  571. 

9.  Vendob  and  Pubchaseb. — Recorded  Deeds. — lAens. — "Notice. — 
A  deed  duly  recorded  containing  a  provision  that  the  land  is 
conveyed  "subject  to  all  liens,"  constitutes  notice  thereof  to  ali 
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i3A4  the  prfa«7  Mmrtt  of  feadi  for  tfae  jajnwnt  of 
pt.  ^7L 

cipml  mm4  Hwretj^^ — Ajuver. — In  a  r^/x  by  the  penoul  represent- 
sttre  of  defcirfuif ■  leaote  gnntor,  to  recorei  die  amoonc  ot 
m  \UfQ  upon  defendant's  Und-  p^id  by  sc^rb  rv^^ivsentatlTe;  an  an- 
mrer  that  mob  lien  crtof^Stnted  the  fudlTidoA!  debt  of  deeedent 
that  it  eoDtinned  hlA  debt  octil  hU  death,  and  that  the  det>t  was 
fOIIj  paid  by  aach  reprcsentiitfTe  \>^fon  the  brinsfns  of  the  suit, 
ia  In^QfRrient  where  the  crnB\*\nl:.x  alleged  that  the  deed  from 
decedent  was  executed  '^sabject  to  all  liens,**  of  which  the  lien 
in  qoeAtlon  was  orie,  aach  amnrer  failing  to  ahow  that  deeedent 
wan  primarilj  liable  aa  a  priDcipal.    p.  571« 

11.  HcaaoOATiov. —  Vend&r  nnd  Purchujfer, —  Liens. —  Deed^.—An- 
sirer, — Evidence. — ^In  a  salt  bj  a  remote  grantor'a  personal  rep- 
reaentatlTe  to  re^Hirer  the  amoant  of  a  Men  npon  defendant's 
real  estate,  paid  by  such  representative,  an  answer  that  sach  de- 
cedent as  a  iNirt  consideratloD  for  his  conveyance  to  the  defend- 
ant's fH'antor  orally  agreed  to  pay  such  lien,  and  that  he  and  the 
plaintiff  sabseqnently  paid  It,  is  snfficlent,  though  there  was  a 
provision  in  the  deed  from  decedent  tiut  the  land  was  oonveyed 
'Object  to  all  liens*'*  oral  evidence  being  admissible  to  ahow  the 
real  consideration,    p.  572. 

12.  Vehdob  akd  PiTBCHAsn. — Liens. —  Payment — Consideration, — 
A  vendor  who  had  mortgaged  his  land,  afterwards  conv^lng  It, 
orally  agreeing  to  pay  such  mortgage,  is  not  a  surety  in  the  pay« 
ment  of  the  mortgage,  bnt  a  principal ;  and  the  consideration  for 
his  original  mortgage  is  suflScient  to  support  the  subsequent  agree- 
ment to  pay  such  mortgage,  where  he  and  his  grantee  mutually 
agree  in  determining  the  purchase  price  that  the  mortgage  shall 
be  paid  by  such  vendor,    p.  574. 

Ii3.  SuBBOGATioif. — Vendor  and  Purchaser, — lAens. — Forbeara/nce  to 
Sue. — Consideration. — Anstcer. — In  a  suit  by  the  personal  rep- 
resentative of  a  remote  vendor  for  subrogation  to  the  rights  of 
a  mortgagee  of  defendant's  lands,  the  complaint  alleging  that 
such  remote  vendor's  deed  contained  a  provision  that  the  land 
was  conveyed  "subject  to  all  Hens,"  an  answer  that  the  defend- 
ant accepted  his  deed  upon  the  representation  that  the  specific 
mortgage  assumed  was  the  only  lien  against  the  land,  that  he 
believed  such  representation,  being  Ignorant  of  another  mortgage 
thereon,  that  when  he  learned  of  the  other  mortgage  he  called 
upon  such  remote  vendor  and  threatened  to  institute  an  action 
against  defendant's  vendor,  that  as  a  settlement  thereof  such 
remote  vendor  agreed  to  pay  such  mortgage,  and  that  pursuant 
thereto,  he  paid  interest  thereon,  and  after  bis  death,  his  admin- 
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istratrlx  paid  it,  Is  sufficient,  such  agreement  being  supported 
by  a  consideration,  since  be  might  have  become  liable,  having 
acknowledged  that  he  was  primarily  liable  for  the  debt.  pp.  574, 
577. 

14.  Frauds,  Statute  of. — Contracts, —  Surety. — Vendor  and  Pur- 
chaser, — Where  a  mortgagor  conveys  the  lands  in  question  "sub- 
ject to  all  liens,"  and  his  grantee  conveys  such  lands  to  the  de- 
fendant, making  no  mention  of  the  mortgage  in  question,  such 
mortgagor's  promise  to  the  defendant  to  pay  such  mortgage 
is  not  a  promise  to  pay  the  debt  of  another,  and,  therefore,  Is 
not  within  the  statute  of  frauds,    pp.  575,  577. 

15.  Contracts. — Consideration, — Value  of. — Where  parties  agree 
to  a  consideration  of  indeterminate  value  for  their  contract,  the 
courts  will  uphold  the  contract,    p.  575. 

16.  SuBBOGATioN. —  Vcndor  and  Purchaser. —  Liens, —  Agreements 
to  Pay, — Consideration, — Answer, — Where  a  mortgagor  conveys 
the  mortgaged  lands  "subject  to  all  liens,"  and  his  grantee  conveys 
without  mentioning  such  mortgage  in  his  deed  and  such  mort- 
gagor and  his  personal  representative  are  compelled  to  pay  such 
mortgage,  an  answer,  in  a  suit  by  such  representative  for  sub- 
rogation to  the  rights  of  the  mortgagee,  that  the  defendant  de- 
manded that  such  mortgagor  pay  the  debt,  that  he  was  finan- 
cially embarrassed  and  could  not  pay  it,  but  promised  that  if 
time  for  payment  were  extended  by  the  mortgagee — ^the  State  of 
Indiana — he  would  pay  it,  and  that  defendant  granted  such  ex- 
tension, is  bad,  since  the  defendant  was  powerless  to  grant  such 
an  extension,    p.  577. 

17.  Pleading. — Overruling  Demurrer  to  Insufficient  Paragraph  of 
Answer. — Appeal, — The  overruling  of  a  demurrer  to  an  insuf- 
ficient paragraph  of  answer  constitutes  reversible  error,  where 
the  finding  for  defendant  was  general ;  and  the  court  on  appeal 
will  not  examine  the  evidence  to  determine  whether  such  ruling 
was  harmless.  McFa4den  v.  Schroeder,  9  Ind.  App.  49,  overruled, 
pp.  577, 578,  582. 

18.  Appeal. — Harmless  Error, — Where  an  error  is  shown  aflElrma- 
tively  to  have  been  harmless,  the  judgment  will  not  be  disturbed, 
pp.  578, 581. 

Prom    Warren    Circuit    Court;    James    T,    Saunderson, 

Judge. 

Suit  by  Lila  F.  Gregory,  as  administratrix  of  the  estate 
of  John  Gregory,  deceased,  against  Azro  A.  Arms.  From  a 
judgment  for  defendant,  plaintiff  appeals.     Reversed. 

Victor  H,  Ringer  and  Edwin  F,  McCabe,  for  appellant. 
William  B.  Durborrow,  for  appellee. 
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Fklt,  p.  J. — Suit  by  appellant  against  appellee,  for  »ub- 

rotration  to  th**  rights  of  the  State  of  Indiana  under  a  Bchool- 
f.ind  ruortffage  executed  l»y  appellant's  decedent,  J(rim  Greg- 
ory, and  to  enforce  the  lien  there*)/  against  the  real  estate 
ilfv;ril>ed  therein  and  owned  by  appellee. 

Omitting  the  formal  parts  of  th»*  iomplaint,  it,  in  sub- 
htam-e,  alU-gf^  that  on  April  12,  1^^4,  J'>hn,  Hannah  E.  and 
Benjamin  R.  Gret'or>'  were  the  o\Tners  in  fee  simple,  as  ten- 
ants in  common,  of  eij^hty  acres  of  real  estate  in  Warren 
county,  Indiana;  that  on  Xoveiulier  29,  1S*^4,  said  John 
Gregory  executed  to  the  State  of  Indiana  his  note  for  $500, 
due  on  or  before  December  1,  1880 ;  that,  to  secure  said  note, 
all  the  aforesaid  owners  of  said  real  estate  duly  executed  a 
mortgage  thereon  to  the  State  of  Indiana;  that  it  was  duly 
recorded  within  the  time  required  by  the  law ;  that  on  No- 
vember 25,  1889,  said  John  Gregory,  his  wife  Lila  joining 
him,  and  Hannah  Gregory,  by  deed  of  general  warranty, 
duly  executed,  conveyed  to  said  Benjamin  R.  Gregory  **for 
the  sum  of  $1,"  the  undivided  two-thirds  part  of  200  acres 
of  real  estate  in  said  county,  including  the  80  acres  so  mort- 
gaged as  aforesaid;  that  said  conveyance  was  made  subject 
to  all  liens  and  charges  now  existing  thereon,  and  especially 
subject  to  a  mortgage  for  $3,500,  due  to  William  C.  Smith, 
which  mortgage  said  Benjamin  R.  Gregory  agreed  to  pay; 
that  said  deed  was  duly  accepted  by  the  grantee,  and  duly 
recorded  on  November  26,  1889,  in  the  recorder's  oflSce  of 
said  Warren  county;  that  on  November  25,  1889,  said  Ben- 
jamin R.  Gregory  and  wife,  by  warranty  deed,  duly  exe- 
cuted, conveyed  said  real  estate,  including  the  80  acres 
aforesaid,  to  appellee,  for  a  consideration  of  $5^000,  and  the 
deed  was  duly  recorded  within  the  time  allowed  by  law ;  that 
on  December  2,  1896,  said  Benjamin  R.  Gregory  died,  and 
his  estate  has  not  been  administered  on ;  that  on  November 
7,  1908,  John  Gregory,  appellant's  decedent,  died;  that  the 
auditor  of  said  county,  on  July  21,  1909,  filed  a  verified 
claim  against  the  estate  of  said  John  Gregory,  deceased,  for 
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the  collection  of  said  note  for  $500,  which  claim  was  disal- 
lowed by  the  administratrix;  that  upon  a  trial  on  March 
17,  1910,  said  claim  was  allowed  by  the  court  in  the  sum  of 
$682.50,  which  amount  appellant  paid,  and  thereafter  in- 
stituted this  suit. 

Appellee  answered  by  a  general  denial,  and  by  several 
paragraphs  of  affirmative  answer,  to  the  sixth,  seventh, 
eighth  and  ninth  of  which  demurrers  were  overruled,  and 
the  rulings  thereon  are  here  assigned  as  errors ;  also  the  over- 
ruling of  appellant's  motion  for  a  new  trial. 

The  first  question  arising  under  the  assignment  of  errors 
relates  to  the  legal  effect  of  the  language  employed  in  the 
deed  from  John  Gregory  and  others  to  Benjamin  R.  Gregory. 

The  mortgage  for  $3,500,  especially  mentioned,  seems  to 
have  covered  all  the  200  acres  conveyed  by  the  deed,  but 
was  junior  to  the  mortgage  for  $500,  to  the  State  of  Indiana, 
on  the  80  acres  included  in  the  conveyance;  but  the  latter 
mortgage  was  not  mentioned  in  the  deed,  except  as  it  was 
covered  by  the  general  clause,  ** subject  to  all  liens,"  etc. 

The  position  of  appellee  is  that  since  the  note  for  $500, 
was  the  individual  obligation  of  John  Gregory,  the  convey- 
ance by  him  to  Benjamin  R.  Gregory,  subject  to  ex- 

1.  isting  liens,  did  not  change  the  character  of  his  obli- 
gation, but  he  was,  after  as  well  as  before  the  exe- 
cution of  the  deed,  primarily  liable  for  the  debt  as  principal. 

The  contention  of  appellant  is  that  such  conveyance,  ipso 
facto,  made  the  real  estate  the  primary  source  of  funds  for 
the  payment  of  the  mortgage  debt,  and  that  John  Gregory 
therefter  occupied  the  position  of  surety,  instead  of  princi- 
pal, as  originally,  and  up  to  the  time  of  the  conveyance,  and 
that  appellee,  as  grantee  of  Benjamin  R.  Gregory,  took  the 
real  estate  charged  with  such  primary  liability  for  the  pay- 
ment of  the  mortgage. 

Where  a  person  takes  a  deed  to  real  estate  subject  to  en- 
cumbrances thereon,  he  does  not  thereby  become  personally 
liable  to  discharge  the  preexisting  liens,  but,  in  the  absence 
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of  any  showing  to  the  contrary,  the  purchaser  is  deemed  to 
have  deducted  the  amount  of  the  prior  encumbrances  from 
the  purchase  price,  and  the  land  in  his  hands  becomes  the 
primary  source  of  funds  out  of  which  the  encumbrances  are 
to  be  paid.  State,  ex  rel.,  v.  Davis  (1884),  96  Ind.  539; 
Bunch  V.  Grave  (1887),  111  Ind.  351,  355 ;  Atherton  v.  To7iey 
(1873),  43  Ind.  211,  213;  Hancock  v.  Wiggins  (1902),  28 
Ind.  App.  449;  Bums  v.  Gavin  (1889),  118  Ind.  320,  322; 
Myers  v.  O'Neal  (1892),  130  Ind.  370,  373;  Green  v.  McCord 
(1903),  30  Ind.  App.  470;  Kostenbader  v.  Spotts  (1876), 
80  Pa.  St.  430,  433;  Gerdine  v.  Menage  (1889),  41  Minn. 
417,  420;  Drury  v.  Eolden  (1887),  121  111.  130,  137;  Man- 
waring  V.  Poivell  (1879),  40  Mich.  371,  374. 

While  one  who  accepts  a  deed  conveying  to  him  real  es- 
tate subject  to  a  mortgage  does  not  thereby  render  himself 
personally  liable  for  the  payment  of  the  debt,  yet 

2.  if  the  purchaser  assumes  the  payment  of  the  mortgage 
debt  he  thereby  makes  himself  personally  liable.     In 

both  instances,  however,  the  purchaser  takes  the  land  charged 
with  the  payment  of  the  debt,  and  it  remains  the  primary 
source  of  funds  for  the  payment  of  the  mortgage  as  be- 
tween the  purchaser  and  the  mortgagee. 

If  the  purchaser  assumes  the  mortgage,  he  becomes,  as  to 
the  mortgagor,  the  principal  debtor,  and  the  mortgagor  be- 
comes the  surety ;  but  the  mortgagee,  unless  he  has  as- 

3.  sented  to  such  an  arrangement  may  treat  both  as 
principal  debtors,  and  may  take  a  personal  judgment 

against  each  of  them  in  addition  to  his  decree  of  foreclosure. 
If,  however,  the  conveyance  is  made  subject  to  the  mort- 
gage, upon  foreclosure  the  purchaser  of  the  land,  while  not 
liable  personally,  cannot  prevent  the  real  estate  from 
being  first  exhausted  to  pay  the  mortgage  debt,  and  the 
mortgagor  will  only  be  liable  on  the  personal  judgment 
against  him  for  the  amount,  if  any,  remaining  due  on  the 
judgment  after  the  real  estate  has  been  exhausted.  Han- 
cock V.  Fleming  (1885),  103  Ind.  533;  Adanis  y.  Wheehr 
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(1890),  122  Ind.  251,  253;  Stuckman  v.  Roose  (1897),  147 
Ind.  402,  407;  Baltes  Land,  etc,  Co.  v.  Sutton  (1900),  25 
Ind.  App.  695;  Oglebay  v.  Todd  (1906),  166  Ind.  250; 
State,  ex  reL,  v.  Davis  (1884),  96  Ind.  539 ;  Sheldon,  Subroga- 
tion (2d  ed.)  §§11,  26,  85;  1  Jones,  Mortgages  (6th  ed.) 
§§736,  738,  741;  Cherry  v.  Monro  (1848),  2  Barb.  Ch.  (N. 
Y.)  618;  Hopkins  v.  Wolley  (1880),  81  N.  Y.  77;  Wilbur  v. 
Warren's  Estate  (1887),  104  N.  Y.  192, 197;  Calvo  v.  Davies 
(1878),  73  N.  Y.  211,  29  Am.  Rep.  130;  Johnson  v.  Thomp- 
son (1880),  129  Mass.  398;  Hermanns  v.  Fanning  (1890), 
151  Mass.  1,  23  N.  E.  493;  Moore's  Appeal  (1879),  88  Pa. 
St.  450,  452,  32  Am.  Rep.  469. 

The  deed  to  appellee  contained  no  provision  referring  to 

encumbrances^  except  as  to  the  mortgage  for  $3,500;  but 

a  purchaser  is  bound  by  the  recitals  in  the  prior 

4.  deeds,  which  constitute  his  chain  of  title,  and  he  is 
presumed  to  have  examined  the  records  of  deeds, 

necessaiy  to  make  out  such  a  chain  of  title.  Oglebay  v. 
Todd,  supra;  Lowry  v.  Smith  (1884),  97  Ind.  466;  Bran- 
nan  v.  May  (1873),  42  Ind.  92 ;  1  Jones,  Mortgages  (6th  ed.) 
§740. 

On  the  foregoing  authority,  it  is  clear  that  appellee  is 

bound  by.  the  clause  in  the  deed  from  John  Gregory  and 

others  to  Benjamin  R.  Gregory,  his  immediate  grant- 

5.  or,  relative  to  existing  liens,  though  the  deed  to  ap- 
pellee was  not  made  subject  to  any  lien  or  encum- 
brance, except  the  mortgage  for  $3,500. 

If  appellant,  as  the  legal  representative  of  John  Gregory, 
deceased,  in  paying  the  debt  evidenced  by  the  note  and  mort- 
gage in   controversy,   discharged  an  obligation   for 

6.  which  decedent  was  primarily  liable,  there  can  be 
no  subrogation.    If,  however,  decedent  was  only  sec- 
ondarily liable  as  surety,  and  appellant  paid  the  debt  after 
due  allowance  and  adjudication  by  the  court,  the  payment 

*  was  not  voluntary,  and  appellant's  right  of  subrogation  was 
made  out,  and  the  enforcement  of  the  lien  of  the  school- 
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fund  mortgage  against  appellee's  real  estate  would  be  fully 
warranted.  Warford  v.  Hankins  (1898),  150  Ind  489; 
Begein  v.  Brehm  (1890),  123  Ind.  160, 166;  Jossdyn  v.  Ed- 
wards (1877),  57  Ind.  212;  Rardin  v.  Walpole  (1871),  38 
Ind.  146;  Sheldon,  Subrogation  (2d  ed.)  §§11,  26;  1  Jones, 
Mortgages  (6th  ed)  §§740,  741. 

The  foregoing  propositions  enter  largely  into  the  con- 
sideration of  the  questions  arising  on  the  demurrers  to  the 
several  paragraphs  of  special  answer.    In  determin- 

7.  ing  the  sufficiency  of  the  answers,  it  is  necessary  to 
keep  in  view  the  peculiar  provisions  of  the  deed  from 
John  Gregory  and  others  to  Benjamin  B.  Gr^ory,  and  the 
facts  disclosed  by  the  complaint. 

The  note  for  $500  was  executed  by  J(din  Gregory  alone, 
but  the  mortgage  securing  it  was  executed  on  ^gfaty  acres  of 
real  estate  owned  jointly  by  the  maker  of  the  note,  Ben- 
jamin R.  Gregory  and  Hannah  E.  Gregory.  The  note,  by 
its  terms,  was  due  December  1,  1889,  and  on  November  25, 
1889,  John  Gregory  and  wife  and  Hannah  E.  Gregory  con- 
veyed to  Benjamin  R.  Gregory  their  undivided  two-thirds 
interest  in  200  acres  of  real  estate,  including  the  aforesaid 
80  acres,  for  a  named  consideration  of  $1,  **  subject  to  all 
liens  and  charges"  existing  thereon,  and  provided  that  such 
land  was  especially  subject  to  a  mortgage  for  $3,500,  which, 
by  the  terms  of  the  deed,  the  grantee  agreed  to  pay. 

On  the  same  day,  Benjamin  R.  Gregory,  by  warranty 
deed,  conveyed  the  same  real  estate  to  appellee,  for  a  con- 
sideration of  $5,000,  subject  only  to  the  mortgage  for 
$3,500. 

The  named  consideration  of  $1  in  the  deed  from  John 
Gregory  and  others  taids  to  support  the  proposition  that 
it  was  intended  that  the  land  should  be  primarily  liable  for 
all  encumbrances  thereon,  including  the  mortgage  for  $500. 
This  is  to  some  extent  supported  by  the  fact  that  on  the  same 
day  Benjamin  R.  Gregory  conveyed  the  real  estate  to  ap- 
pellee for  $5,000,  subject  only  to  the  mortgage  for  $3,500, 
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thus  showing  an  apparent  difference  of  $1,500  in  the  con- 
sideration of  the  two  deeds.  On  the  other  hand,  the  follow- 
ing undisputed  facts  tend  to  support  the  proposition 
8  that  the  grantor,  John  Gregory,  at  the  time  of  and 
subsequent  to  the  conveyance  by  him,  remained  pri- 
marily liable  for  the  mortgage  for  $500:  The  provision  re- 
quiring the  grantee  to  pay  $3,500 ;  the  failure  specifically  to 
mention  the  smaller  mortgage  and  to  provide  for  its  payment ; 
the  fact  that  originally  he  alone  executed  the  note,  while 
others  joined  in  a  mortgage  upon  their  joint  property  for 
its  security,  and  the  fact  that  the  deed  from  John  Greg- 
ory and  others  "was  for  their  individual  two-thirds  interest 
in  200  acres  of  real  estate  to  the  owner  of  the  other  moiety, 
which  conveyance  included  the  80  acres  covered  by  the 
mortgage  for  $500. 

However,  in  these  observations,  we  are  not  to  lose  sight 

of  the  fundamental  proposition  that  a  conveyance  subject 

to  existing  liens,  where  the  deeds  are  duly  recorded 

9.  within  the  time  provided  by  law,  chaises  the  grantee 
with  notice  of  all  that  is  shown  by  the  record,  in- 
eluding  the  recitals  in  the  deeds,  and  that  such  conveyance 
makes  the  real  estate  the  primary  source  of  funds  for  the 
I)ayment  and  satisfaction  of  such  encumbrance. 

The  sixth  paragraph  of  answer  admits  the  execution  of 

the  note  and  mortgage  as  alleged,  but  avers  that  at  the  time 

of  the  execution  of  the  note  the  del)t  was  the  indi- 

10.  vidual  debt  of  appellant's  decedents,  and  it  continued 
to  be  his  individual  debt  until  the  date  of  his  death ; 

that  the  debt  was  fully  paid  by  appellant  before  bringing 
this  suit,  and  that  such  payment  fully  satisfied  said  mort- 
gage. Tlie  principal  objection  urged  against  this  paragraph 
is  that  the  averment  that  the  debt  at  all  times  remained  the 
debt  of  decedent,  John  6regor\%  is  a  mere  conclusion  of  the 
pleader,  unsupported  by  the  averment  of  facts  from  which 
such  conclusion  can  be  drawn. 

As  already  shown,  the  language  of  the  deed — ''subject  to 
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all  liens  and  charges  now  existing  thereon" — ^is  sufficient  in 
law  to  make  the  real  estate  the  primary  source  of  funds  for 
the  payment  of  the  mortgage  for  $500,  and  to  place  John 
Gregory  in  the  situation  of  surety  as  to  that  obligation,  as 
against  the  land  or  appellee. 

To  constitute  a  good  answer  in  this  case,  facts  must  be 
alleged  that  in  some  way  meet  or  avoid  the  language  of 
the  deed,  the  effect  of  which  is  as  before  stated.  The  state- 
ment that  the  debt  remained  the  individual  debt  of  John 
Gregory  after  the  execution  of  his  deed,  whether  considered 
as  a  conclusion  or  as  the  averment  of  an  ultimate  fact,  is 
insufficient  to  overcome  the  presumption  that  the  grantee 
has  reserved  out  of  the  consideration  the  amount  of  the  mort- 
gage. In  any  event,  the  obligation  remained  the  individual 
debt  of  John  Gregory  until  paid,  the  only  eflfeet  of  the  deed 
being  to  change  him  from  the  position  of  principal  to  that 
of  surety  as  against  the  grantee  and  the  mortgaged  premises. 
For  failure  to  aver  facts  showing  that  John  Gregory  was 
primarily  liable  as  principal  after  the  execution  of  the  deed^ 
the  sixth  paragraph  is  insufficient  as  an  answer  to  the  com- 
plaint. Weir  V.  State,  ex  rel  (1903),  161  Ind.  435;  Davis 
V.  Clements  (1897),  148  Ind.  605;  Orand  Lodge,  etc.,  v.  Hall 
(1903),  31  Ind  App.  107. 

The  general  averments  of  the  seventh,  eighth  and  ninth 
paragraphs  of  answer  are  substantially  the  same. 

The  seventh  paragraph  admits  the  facts  averred  in  the 

complaint  as  to  the  ownership  and  conveyance  of  the  real 

estate,  and  the  execution  of  the  note  and  mortgage  for 

11.  $500.  It  is  therein  further 'averred  that  at  and  be- 
fore the  time  of  the  conveyance  of  said  real  estate 
to  Benjamin  R.  Gregory  by  John  Gregory  and  others,  **it 
was  stipulated  and  agreed  among  and  between  them  that 
the  mortgage  on  said  land  as  aforesaid,  •  *  *  and  said 
note  for  $500,  executed  individually  by  John  Gregory  to 
the  State  of  Indiana,  was  to  be,  continue  and  remain  the  in- 
dividual debt  and  liability  of  said  John  Gregory,  and  that 
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said  note  together  with  accrued  and  accruing  interest,  was  to 
be  paid  to  the  State  *  *  •  by  said  John  Gregory,  and 
that  said  Benjamin  B.  Gregory  and  his  subsequent  grantees 
of  said  land  were  at  all  times  to  be  protected  from  the  lien 
of  said  mortgage  and  foreclosure  thereof;'*  that,  relying  on 
said  promise  of  John  Gregory,  said  Benjamin  R.  Gregory 
accepted  said  deed  as  averred  in  the  complaint;  that,  in 
pursuance  of  said  agreement,  said  John  Gregory,  after  the 
execution  of  said  deed,  made  payments  of  interest  on  said 
mortgage  as  follows:  December  10,  1890,  $40;  April  15, 
1892,  $40 ;  December  3,  1898,  $237.34 ;  February  27,  1903, 
$30 ;  February  17,  1905,  $60 ;  December  18,  1906,  $60 ;  that 
on  December  23,  1910,  appellant  paid  the  full  amount  due 
on  said  mortgage;  that  appellee  is,  and  has  been  since  No- 
vember 25,  1889,  the  owner  and  in  possession  of  the  afore- 
said real  estate;  that  the  indebtedness  evidenced  by  said 
mortgage  was  at  all  times  the  debt  of  appellant's  decedent, 
and  of  no  other  person,  and  the  payment  thereof,  as  alleged 
before  the  bringing  of  this  suit,  was  in  full  satisfaction  of 
said  note  and  mortgage,  and  appellant  should  not  be  sub- 
rogated to  the  rights  of  the  State  thereunder,  and  should 
take  nothing  by  reason  of  such  payment. 

The  insufficiency  of  the  seventh  paragraph  of  answer  is 
urged,  on  the  ground  that  it  is  an  attempt  to  vary  or  modify 
a  written  instrument  by  a  parol  agreement;  that  there  is 
no  consideration  shown  for  the  alleged  promise  of  John 
Gregory  to  pay  the  debt,  and  that  the  alleged  payments  of  in- 
terest were  purely  voluntary.  The  gist  of  this  paragraph  of 
answer  is  that  at  the  tiihe  of  the  execution  of  the  deed  to 
Benjamin  R.  Gregory  it  was  agreed  by  John  Gregory  that 
the  note  for  $500,  signed  by  him  alone,  was  to  be  his  indi- 
vidual debt,  that  he  would  pay  it  in  full,  and  cause  the 
mortgage  to  be  satisfied;  that,  in  pursuance  of  such  agree- 
ment, he  did  pay  interest  as  therein  set  out,  and  after  his 
death  his  administratrix  paid  the  debt  in  full.  This  shows 
an  agreement,  at  the  time  of  the  execution  of  the  deed,  re- 
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lating  to  the  consideration^  and  it  is  the  law,  sostained  by 
repeated  decisions  of  our  courts  of  last  resort,  that  the  real 
consideration  may  be  shown  by  parol  evid^ice,  although 
different  from  that  stated  in  the  deed. 

Where  there  is  an  agreement  between  the  grantor  and 
grantee,  made  at  or  before  the  time  of  the  execution  of  the 
deed  as  to  the  payment  of  an  encumbrance,  though  not  ex- 
pressed in  the  instrument,  it  may  be  proved  by  parol.  Mc- 
Dill  V.  Gunn  (1873),  43  Ind.  315,  319;  Pickett  v.  Green 
(1889),  120  Ind.  584,  588;  Bever  v.  Bever  (1896),  144  Ind. 
157,  162. 

The  consideration  moving  to  John  Gregory  when  he  exe- 
cuted his  note  is  sufficient  to  support  his  agreement  to  pay 
such  mortgage ;  and  if,  as  the  answer  shows,  in  agree- 

12.  ing  upon  the  consideration  for  the  conveyance  of  the 
real  estate,  it  was  mutually  arranged  that  he  should 

pay  the  note  for  which  he  was  already  liable,  his  payments 
of  interest  or  principal,  in  pursuance  of  such  an  agreement, 
would  not  be  voluntary,  but  in  the  discharge  of  an  existing 
obligation. 

The  court  did  not  err  in  overruling  the  demurrer  to  the 
seventh  paragraph  of  answer. 

The  eighth  paragraph  of  answer  shows  that  at  and  before 
the  time  appellee  accepted  the  deed  from  Benjamin  R.  Greg- 
ory, the  latter  represented  to  him  that  the  land  was 

13.  clear  of  encumbrance,  except  the  mortgage  for  $3,500 ; 
that  he  relied  upon  these  representations  and  believed 

them  to  be  true,  and  did  not  know  of  the  mortgage  for  $500 
until  after  he  had  accepted  the  deed  for  the  land ;  that  when 
he  learned  of  the  existence  of  the  mortgage  he  demanded  of 
John  Gregory  that  he  pay  and  discharge  it;  that  said  John 
Gregory  then  and  there  promised  to  pay  the  mortgage  if 
appellee  would  not  institute  any  suit  against  his  brother, 
said  Benjamin  R.  Gregory,  for  breach  of  his  warranty  or 
for  fraud  in  the  sale  of  said  land,  as  the  debt  was  his  in- 
dividual debt ;  that  appellee  relied  upon  said  promise,  and 
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forebore  bringing  any  suits  against  Benjamin  K.  Gregory; 
that,  in  pursuance  of  said  agreement,  said  John  Gregory 
paid  interest  on  said  debt^  and  after  his  death  it  was  paid  in 
full  by  his  administratrix. 

It  is  urged  that  if  the  promise  on  the  part  of  John  Greg- 
ory was  an  agreement  to  pay  the  debt  of  another,  and  was 
not  shown  to  be  in  writing,  it  is  within  the  statute  of  frauds 
and  void ;  that  no  consideration  is  shown,  and  the  answer  is 
not  good  as  an  estoppel,  because  all  the  facts  were  equally 
known  to  both  parties. 

While  the  effect  of  the  conveyance  by  John  Gregory  to 

Benjamin  R.  Gregory  was  to  make  the  land  the  primary 

source  of  funds  out  of  which  to  pay  the  mortgage, 

14.  John  Gregory  remained  liable  as  surety,  as  between 
himself  and  appellee  or  the  land,  but  the  mortgagee 

was  at  all  times  entitled  to  a  personal  judgment  against  him 
upon  default  of  payment,  and  was  not  affected  by  the  rights 
existing  between  the  mortgagor  and  his  immediate  or  re- 
mote grantee.  John  Gregory's  promise  to  pay  the  mort- 
gage debt,  if  appellee  would  refrain  from  bringing  suit,  was 
but  a  promise  to  pay  a  debt  for  which  he  was  already  liable. 
Such  promise  is  not  within  the  statute.  Lowe  v.  Hamilton 
(1892),  132  Ind.  406,  409;  Lowe  v.  Turpie  (1897),  147  Ind. 
652,  683,  37  L.  R.  A.  233;  McDill  v.  Gunn  (1873),  43  Ind. 
315,  S19;  Boruffy.  Hudson  (1894),  138  Ind.  280,  283;  Wolke 
V.  Fleming  (1885),  103  Ind.  105,  107,  53  Am.  Rep.  495. 

The  question  of  want  of  consideration  turns  upon  the  suf- 
ficiency of  appellee's  alleged  promise  of  forbearance  and  its 
performance.    It  is  not  alleged  that  suit  was  threat- 

15.  ened,  or  that  appellee  had  paid  or  offered  to  pay  the 
mortgage. 

It  appears  from  the  pleading,  however,  that  appellee  ac- 
cepted the  deed,  not  knowing  of  the  mortgage,  relying  upon 
representations  of  his  grantor,  who  conveyed  by  statutory 
warranty  deed ;  that  the  debt  was  the  personal  obligation  of 
John  Gregory,  and  that  appellee's  right  of  action,  if  not 
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complete,  was  within  his  own  keeping,  and  could  be  made 
complete  by  pa>Tnent  of  the  mortgage ;  that,  in  addition  to 
preventing  suit  against  his  brother,  John  Gregory  had  a  per- 
sonal interest  in  warding  off  litigation,  as  he  might  be 
brought  into  the  controversy  in  some  way,  owing  to  his  ac- 
knowledgment that  he  was  primarily  liable  for  the  debt. 

In  6  Am.  and  Eng.  Ency.  Law  (2d  ed.)  748,  it  is  said: 
'^Forbearance  to  sue  upon  any  legal  demand  is  a  valuable 
consideration  for  a  promise  either  by  the  party  liable  or  by 
a  third  party."  Li  the  same  volume  it  is  said:  **If  both 
parties  bona  fide  believe  that  the  plaintiff's  demand  is  just, 
his  forbearance  will  be  a  valuable  consideration."  6  Am. 
and  Eng.  E«cy.  Law  (2d  ed.)  742. 

In  the  case  of  Cornell  v.  Central  Electric  Co,  (1895),  61 
111.  App.  325,  on  page  327,  it  is  said:  **Nor  is  it  material 
that  the  certain  right  to  recover  in  the  suit  forborne  should 
exist.  If  the  right  were  honestly  asserted,  though  a  doubt- 
ful one,  the  agreement  to  forbear  its  prosecution  is  based 
upon  a  sufficient  consideration."  See,  also,  Honeyman  v. 
Jarvis  (1875),  79  111.  318;  Knotts  v.  Preble  (1869),  50  111. 
226,  99  Am,  Dec.  514. 

Anything  is  a  valuable  consideration  for  a  contract  that 
is  of  advantage  to  the  one  or  of  disadvantage  to  the  other. 
Where  parties  agree  to  a  consideration  of  indeterminate 
value,  the  courts  will  not  substitute  their  judgment  for  that 
of  the  parties,  but  will  uphold  the  contract.  Ditmar  v.  West 
(1893),  7  Ind.  App.  637;  Donahoe  v.  Rich  (1891),  2  Ind. 
App.  540,  546;  Johnson  v.  Staley  (1894),  32  Ind.  App.  628; 
Coffin  V.  Trustees,  etc.  (1883),  92  Ind.  337,  341;  Wills  v. 
Ross  (1881),  77  Ind.  1,  40  Am.  Rep.  279;  Giles  v.  Ackles 
(1848),  9  Pa.  St.  147,  49  Am.  Dec.  551 ;  Pearsell  Mfg.  Co.  v. 
Jeffreys  (1904),  183  Mo.  386,  81  S.  W.  901,105  Am.  St.  496. 

The  agreement  was  not  one  required  to  be  in  writing,  and 
was  supported  by  a  consideration  recognized  by  the  law  as 
sufficient,  and,  as  applied  to  this  particular  case,  is  strength- 
ened by  the  averment  that  both  parties  acted  on  it  for  years ; 
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the  one  by  forbearance  and  the  other  by  repeated  pay- 

13.  ments  of  interest.    The  answer  was  sufficient  to  with- 
stand the  demurrer. 

The  sufficiency  of  the  ninth  paragraph  of  answer  must  be 
determined  from  the  averments  that  show  that  when  ap- 
pellee demanded  payment  of  the  mortgage,  John  Greg- 

14.  ory  was  financially  embarrassed  and  unable  to  pay 
the  debt;  that  he  promised  appellee  that  if  he  would 

grant  him  an  extension  of  time  he  would  pay  the  interest  on 
the  note  as  it  accrued,  and  would  pay  the  note  in  full  and 
obtain  a  release  of  the  mortgage;  tliat  appellee  relied  upon 
said  agreement,  and  granted  the  extension  for  the  benefit 
of  said  John  Gregory,  who  paid  the  interest  thereon. 

The  principal  objections  urged  against  this  paragraph  are 
that  there  was  no  contractual  relation  of  any  kind  or  char- 
acter between  John  Gregory  and  appellee,  the  mort- 

16.  gagee  being  the  State  of  Indiana;  that  appellee  had 
no  power  to  grant  an  extension  of  time  for  the  pay- 
ment of  the  debt ;  and  that  the  alleged  agreement  is  there- 
fore a  want  of  consideration.  It  is  fundamental  that  a  per- 
son must  have  it  in  his  power  to  do  the  thing  he  undertakes 
to  do  to  make  his  promise  sufficient  as  a  consideration. 
Appellee  being  powerless  to  grant  an  extension  of  time  on 
the  mortgage  debt  for  the  State  of  Indiana,  the  mortgagee, 
his  alleged  agreement  to  extend  the  time  of  payment  was 
without  consideration.  The  answer  was  therefore  insuffi- 
cient, and  it  was  error  to  overrule  the  demurrer  thereto. 

The  court  made  a  general  finding  for  defendant,  and  ren- 
dered judgment  accordingly,  from  which  plaintiff  appealed. 
The  ruling  on  the  demurrers  to  the  sixth  and  ninth  para- 
graphs  of   appellee's   answer   being   erroneous,   the 

17.  question  arises  whether  we  may  ascertain  from  the 
record  that  such  errors  were  harmless.     Has  the  court 

the  right,  or  is  it  its  duty,  to  look  to  the  evidence  to  ascertain 
whether  the  overruling  of  the  demurrer  to  an  insufficient 
answer  was  harmless  error? 
Vol.  48—37 


578  APPELLATE  COURT  OP  INDIANA. 

Gregory  v.  Amis — 48  Ind-  App.  562. 

Some  apparent  confusion  exists  in  the  decided  cases,  owing 
largely  to  a  failure  to  observe  the  distinction  between  the  sus- 
taining of  a  demurrer  to  a  good  answer  where  there  are 
other  good  paragraphs  under  which  the  same  evidence  is 
admissible,  and  such  error  on  appeal  is  assigned  by  the 
answering  defendant,  and  a  case  like  this  one,  where  the 
error  consists  in  overruling  demurrers  to  insufficient  para- 
graphs of  answer,  and  the  judgment  rests  on  a  general  find- 
ing for  defendant. 

In  the  case  of  N orris  v.  Tice  (1895),  13  Ind  App.  17,  this 
court,  by  Reinhard,  J.,  on  page  21,  said:  **The  decided 
cases  establish  the  rule  in  tiiis  State  that  it  is  harmful  error 
to  overrule  a  demurrer  to  a  bad  paragraph  of  answer,  even  if 
the  same  facts  could  have  been  proved  under  another  para- 
graph which  is  good.  The  ruling  of  the  court  upholding 
the  bad  pleading  is  a  judicial  declaration  that  the  defense 
therein  pleaded  is  sufficient  to  bar  the  action,  if  proved,  and 
such  a  ruling  is  equivalent  to  the  establishment  of  a  theory 
unjustly  cutting  oflE  the  plaintiff  from  his  rights.  There  is  a 
marked  difference  between  overruling  a  demurrer  to  a  bad 
answer  and  sustaining  a  demurrer  to  a  good  answer,  the  fail- 
ure to  observe  which  has  led  to  great  confusion  in  the  de- 
cisions." 

It  frequently  has  been  stated  in  general  terms  that  an 
error  will  be  adjudged  harmless,  where  it  affirmatively 

18.    appears  from  the  record  that  it  resulted  in  no  harm 
to  the  party  against  whom  it  was  committed.    Elliott, 
App.  Proc.  §637. 

But  this  general  rule  does  not  necessarily  mean  that  an 
appellate  tribunal  should,  or  may,  examine  the  evi- 

17.    dence  to  determine  the  effect  on  the  complaining  party 
of  the  erroneous  ruling. 

In  the  case  of  Ryan  v.  Hurley  (1889),  119  Ind.  115,  117, 
our  Supreme  Court,  in  discussing  the  question  where  there 
were  several  paragraphs  of  complaint,  all  held  good  below 
and  part  held  to  be  insufficient  on  appeal,  said:    ''The  find- 
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ing  of  the  court  is  general,  and  it  cannot  be  determined  from 
the  finding  whether  it  is  based  upon  the  good  or  bad  para- 
graph. It  repeatedly  has  been  held  by  this  court  that  we 
cannot  look  into  the  evidence  and  be  governed  by  it  in  af-  • 
firming  or  reversing  a  judgment  for  error  committed  in 
ruling  on  a  demurrer  to  a  complaint.  The  complaint  must 
stand  on  its  own  merits,  and  if  there  is  error  in  overruling 
a  demurrer  to  it  the  case  must  be  reversed.  We  cannot  look 
into  the  evidence  to  determine  whether  injury  did  or  did  not 
result  from  such  error.  Pennsylvania  Co.  v.  Poor  [1885], 
103  Ind.  553;  Pennsylvania  Co,  v.  Marion  [1885],  104  Ind. 
239;  Belt  B.,  etc.,  Co.  v.  Mann  [1886],  107  Ind.  89.'' 

In  the  case  of  Belt  B.,  etc.,  Co.  v.  Mann,  supra,  on  page 
91,  Mitchell,  J.,  said:  ** Where  a  verdict  is  based  upon  an 
entire  complaint,  which  contains  two  or  more  paragraphs, 
if  either  paragraph  is  bad,  the  judgment  will  be  reversed. 
*  •  *  In  such  a  case,  the  ruling  must  stand  or  fall  upon 
its  own  merits.  The  evidence,  or  the  result  reached,  cannot 
be  considered  in  determining  whether  the  complaint  was 
sufScient.'* 

In  the  case  of  Wilson  v.  Town  of  Monticello  (1882),  85  , 
Ind.  10,  on  page  20,  Elliott,  J.,  said:  ** Where  good  answers 
are  held  bad  on  demurrer  or  are  rejected  on  motion,  the  de- 
fendant is  entitled  to  the  benefit  of  the  exception  reserved 
upon  that  ruling,  unless  there  are  others  entitling  him  to 
put  in  evidence  substantially  the  same  matters  as  are  pleaded 
in  the  answers  held  bad  or  rejected.  The  evidence  is  not 
to  be  looked  to  for  the  purpose  of  discovering  whether  the 
ruling  did  or  did  not  do  him  harm.  Where  a  plea  is  struck 
down,  the  presumption  is  that  the  rule  of  law  involved  in  the 
ruling  was  acted  upon  throughout  the  case,  and  the  defend- 
ant is  not  bound  to  again  present  the  question.  An  objection 
once  well  and  fully  presented,  and  properly  and  adequately 
reserved,  does  not  need  to  be  repeated  at  subsequent  stages  of 
the  case.  A  defendant  who  receives  the  judgment  of  the 
court  upon  his  answer  may  accept  that  ruling  as  the  declara- 
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tion  of  the  court  that  it  would  be  useless  to  offer  evidence 
under  it,  for  if  fully  proved  the  defense  set  forth  would  not 
be  allowed  to  prevail.  Nor  would  it  be  just  to  a  defendant, 
who  has  put  in  a  valid  plea,  to  hunt  through  the  evidence  to 
ascertain  whether  he  was  or  was  not  injured,  for  he  is  en- 
titled to  the  benefit  of  the  explicit  admission  made  by  the 
demurrer.'* 

In  the  case  of  Fleetwood  v.  Broum  (1887),  109  Ind.  567, 
573,  Zollars,  J.,  in  discussing  cases  cited  to  sustain  the  con- 
tention that  the  evidence  may  be  looked  to  to  cure  an  error 
in  ruling  upon  a  demurrer  to  an  answer,  said :  ^'It  was  not 
therein  held,  or  intended  to  be  held,  that  this  court  may  look 
to  the  evidence  to  ascertain  whether  or  not  the  sustaining  of 
a  demurrer  to  a  good  paragraph  of  an  answer  was  a  harmless 
error.  It  has  never  been  so  held  by  this  court.  On  the  con- 
trary, the  holding  has  been,  that  in  such  a  case,  the  evidence 
is  not  to  be  looked  to  for  the  purpose  of  discovering  whether 
the  ruling  did  or  did  not  do  harm.'* 

Aside  from  general  statements,  the  only  Indiana  case  that 
seems  to  hold  that  the  evidence  may  be,  and  in  some  cases 
.  should  be,  examined,  even  when  conflicting,  to  determine 
whether  an  erroneous  ruling  upon  a  demurrer  was  or  was 
not  harmful,  is  that  of  McFadden  v.  Schroeder  (1894),  9 
Ind.  App.  49.  In  that  case  the  plaintiff  recovered  an  amount 
much  smaller  than  he  claimed,  and  on  appeal  assigned  error 
of  the  court  in  overruling  a  demurrer  to  a  paragraph  of 
answer,  which  on  appeal  was  held  insufficient.  It  was  held 
that  the  evidence  admitted  under  the  erroneous  answer  went 
to  the  question  of  the  value  of  the  goods,  and  that  since  the 
jury  found  the  value  to  be  much  less  than  shown  by  this 
evidence,  the  court  was  warranted  in  holding  the  error,  in 
overruling  the  demurrer  to  the  bad  answer,  harmless. 

In  Elliott,  App.  Proc.  §638,  it  is  said:  *'It  is  possible  that 
where  there  is  absolutely  no  conflict  in  the  evidence,  it  may 
be  determined  from  an  inspection  of  the  evidence,  but  the 
doctrine  certainly  cannot  be  correctly  applied  in  cases  where 
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the  evidence  is  conflicting.  •  •  •  We  believe  that  as  a 
general  rule  resort  to  the  evidence  is  not  proper  or  permis- 
sible. •  •  •  There  is  no  tinge  of  right  in  a  claim  that  the 
court  or  the  adverse  party  must  explore  the  evidence  to  de- 
termine whether  a  ruling  upon  demurrer  was  or  was  not 
harmless.  •  •  •  It  is  carrying  the  rule  quite  far  enough 
to  hold  that  if  the  record  proper,  as  a  special  finding,  a 
special  verdict,  or  the  like,  affirmatively  shows  the  harmless- 
ness  of  an  erroneous  ruling  the  error  will  not  avail  the  party 
against  whom  it  was  committed.  Beyond  that  it  cjnnot  be 
carried  without  producing  discord  and  working  injury." 

We  believe  this  to  be  a  correct  statement  of  the  general 
rule,  and  it  is  fully  sustained  by  the  overwhelming  weight 
of  authority,  and  by  the  decisions  of  this  court  and  the 
Supreme  Court  rendered  both  before  and  since  the 
decision  of  the  case  of  McFadden  v.  Schroeder,  supra.  To 
the  extent,  therefore,  that  the  case  holds  that  an  appellate 
tribunal,  in  determining  the  effect  of  a  ruling  on  demurrer, 
may,  or  should,  look  to  the  evidence  where  there  is  a  conflict 
therein,  or  where  it  is  of  such  a  character  that  different  con- 
clusions may  be  drawn  therefrom  by  reasonable  minds,  the 
case  is  overruled. 

The  following  cases  throw  some  light  upon  the  question, 
and  support  the  conclusions  already  announced :  McComas 
V.  Haas  (1884),  93  Ind.  276;  Messick  v.  Midland  R,  Co. 
(1891),  128  Ind.  81,  84;  Hormann  v.  Hartmetz  (1891),  128 
Ind.  353;  Bowlus  v.  Phenix  Ins.  Co.  (1892),  133  Ind.  106, 
118,  20  L.  R.  A.  400;  Jackson  v.  Neal  (1894),  136  Ind.  173; 
Pyle  V.  Peyton  (1896),  146  Ind.  90,  93;  Norris  v.  Tice 
(1895),  13  Ind.  App.  17;  Kern  v.  Saul  (1895),  14  Ind.  App. 
72;  Kniss  v.  Holbrook  (1896),  16  Ind.  App.  229;  Elliott, 
App.  Proc.  §§591,  634,  637,  638,  669. 

The  rule  that  an  error  will  not  be  cause  for  reversal, 
where  the  record  affirmatively  shows  that  the  error 

18.  was  not  harmful  to  the  complaining  party,  is  of  gen- 
eral application,  and  usually  leads  to  salutary  results. 
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Where  it  aflSrmatively  appears  that  judgment  rests  upon 
a  good  paragraph  of  complaint^  the  fact  that  an  insufficient 
paragraph  may  have  been  held  good  is  a  harmless  error. 
Likewise,  where  a  demurrer  is  sustained  to  a  good  paragraph 
of  answer,  and  the  same  proof  is  admissible  under  another 
paragraph  held  good,  such  ruling  constitutes  harmless  error, 
provided  such  paragraph  requires  no  greater  amount  of 
proof  than  the  good  paragraph  erroneously  held  bad. 

The  harmlessness  of  an  error  in  passing  upon  a  demurrer 

may  also  appear  from  a  special  finding  of  facts,  a  special 

verdict,  or  from  an  agreed  statement  of  facts.    But 

17.  when  the  question  arises  upon  the  overruling  of  a 
demurrer  to  an  insufficient  paragraph  of  answer,  filed 
by  a  defendant  who  obtains  judgment  in  his  favor,  the  ques- 
tion is  quite  different,  for  the  probability  that  the  judgment 
resulted  from  the  conception  of  the  law  which  led  to  the  er- 
roneous ruling  is  so  great  as  to  suggest  caution  in  the  applica- 
tion of  the  rule.  If  resort  is  to  be  had  to  the  evidence  to  deter- 
mine that  the  error  is  harmless,  it  should  be  limited  to  cases 
where  there  is  a  total  failure  of  evidence  under  the  paragraph 
erroneously  held  good.  If  there  is  a  conflict  of  evidence,  or  if 
it  is  of  such  a  character  that  reasonable  minds  may  draw  dif- 
ferent conclusions  therefrom,  the  court  cannot  safely  say, 
as  a  matter  of  law,  that  the  error  is  harmless,  and  to  attempt 
to  do  so  will  only  lead  to  confusion  and  uncertainty. 

A  person  who  claims  that  an  error  is  harmless  should  take 
the  burden  of  showing  it  to  be  so ;  for  the  time  required  by 
the  court  to  ascertain  the  fact,  unaided  by  counsel,  could, 
with  more  justice,  be  applied  to  the  disposition  of  the  busi- 
ness of  other  litigants  awaiting  the  action  of  the  court.  If 
this  is  not  done  by  counsel,  the  matter  will,  of  necessity,  be, 
to  a  large  extent,  discretionary  with  the  court,  for  in  many 
cases,  even  though  there  is  a  total  failure  of  evidence  under 
the  bad  paragraph,  the  fact  is  not  readily  ascertainable. 

Applying  the  rule  thus  interpreted  to  this  case,  there 
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seems  to  be  a  total  failure  of  evidence  on  the  vital  issue  at- 
tempted  to  be  presented  by  the  ninth  paragraph  of  answer. 
But  when  we  come  to  the  sixth  paragraph,  we  find  that,  so 
far  as  it  goes,  it  is  similar  to  the  seventh  paragraph,  which 
was  held  sufficient,  and  it  is  impossible  for  us  to  say  that 
the  court,  in  finding  for  defendant,  did  not  adhere  to  the 
lower  standard  of  the  insufficient  sixth  paragrai)h,  rather 
than  to  that  of  either  of  the  good  paragraphs  of  answer.  In 
fact,  it  is  prob^le  that  the  trial  court,  taking  into  considera- 
tion the  peculiar  provisions  of  the  deeds,  the  situation  of 
the  parties,  the  original  obligation,  the  payment  of  interest 
i'or  so  long  a  time  by  John  Gregory,  the  accfiiescence  of  ap- 
pellee in  the  continuation  of  the  mortgage  upon  his  land, 
without  taking  steps  to  remove  it,  other  than  his  negotia- 
tions with  the  original  obligor  of  the  bote,  and  other  facts  ap- 
pearing from  the  evidence,  concluded  that  the  parties  them^ 
selves  had  put  a  construction  on  the  contract  that  the  court 
did  not  feel  warranted  in  setting  aside,  and  therefore  gave 
judgment  accordingly.  But  we  cannot  know  from  the  record 
that  such  was  the  case,  for  the  judgment  may  have  been 
rendered  on  the  belief  that  the  evidence  supported  the  sixth 
paragraph  of  answer,  and  that  alone  may  have  been  the 
basis  of  the  court's  conclusion. 

The  language  of  the  deeds,  with  reference  to  encumbrances 
and  the  consideration,  is  such  as  to  warrant  a  court  in  adopt- 
ing a  construction  placed  thereon  and  acted  upon  by  the 
parties,  if  fully  established  by  the  evidence ;  but  such  possi- 
bility does  not  render  harmless  the  ruling  on  the  demurrer. 

The  questions  of  law  arising  on  the  motion  for  a  new  trial 
have  already  been  decided  by  this  opinion,  and  the  only  re- 
maining question  is  the  sufficiency  of  the  evidence  to  sup- 
port the  fiuding  and  judgment.  But  this  we  need  not  pass 
upon,  as  the  case  must  be  reversed  because  of  the  errors  in 
rulings  upon  the  demurrers  to  the  answers. 

The  judgment  is  therefore  reversed,  with  instructions  to 
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the  lower  court  to  sustain  the  motion  for  a  new  trial,  to 
sustain  the  demurrers  to  the  sixth  and  ninth  paragraphs  of 
answer,  to  permit  the  parties  to  amend  their  pleadings  if 
desired,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 


Lake  Shore  and  Michigan  Southern  Railway 

Company   v,    Chicago,  Lake    Shoue    and 

SouTp  Bend  Railway  Company. 

[No.  7,6G4.     Filed  Novemb^  18,  1910.    Rehearing  denied  June  23, 
1911.    Transfer  denied  November  1,  1911.] 

1.  Nuisance. — Use  of  Piipperty. — Incidental  Damage. — Maxims. — 
Though  the  maxim  '*»ic  utere  tuo  ut  alienum  non  laedas*'  ex- 

.  presses  a  well-settled  rule  of  law,  It  must  be  limited  in  its  broad 
statement  so  as  not  to  include  the  damages  incident  to  the  proper 
use  of  property,  expressed  in  the  words  ^*damnum  absque  injuria." 
p.  5SG. 

2.  Nuisance. — Definition?— Statutes. — "Whatever  Is  injurious  to 
health,  or  indecent,  or  offensive  to  the  senses;  or  an  obstruction 
to  the  free  use  of  property,  so  as  essentially  to  interfere  with  the 
comfortable  enjoyment  of  life  or  property,"  constitutes  the  stat- 
utory definition  of  a  nuisance  (§291  Burns  1908,  §289  R.  S. 
1881)  ;  and  it  is  for  the  courts  to  determine  whether  the  particu- 
lar facts  bring  the  case  within  the  statute,    p.  588. 

3.  Railroads. — Interurhan. — Nuisance. — The  use  of  a  high  voltage 
of  electricity  by  an  interurhan  railroad  does  not  constitute  a 
nuisance  per  se,  where  it  is  authorized  by  law,  though  the  cir- 
cumstances and  manner  of  such  use  may  make  it  a  nuisance, 
p.  588. 

4.  Pleading. — Allegations. — How  Considered. — A  pleading  is  pre- 
sumed to  contain  all  the  facts  in  the  party's  favor,    p.  588. 

5.  Injunction. — Steam  Railroads. — Interurhan  Railroads. — Use  of 
Electricity. — Complaint. — A  complaint  by  a  steam  railroad  com- 
pany to  enjoin  an  interurhan  railroad  company  from  operating 
its  line,  alleging  that  defendant  has  installed  and  is  using  high- 
tension  currents  of  electricity,  that  by  induction  all  electrical 
conductors  in  proximity  to  such  system  are  caused  thereby  to 
have  similar  electrical  currents,  that  such  curr^its  interfere  with 
the  plaintiff's  telegraph  lines,  that  such  interference  could  have 
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been  avoided  by  defendants  Installation  of  electrical  devices  and 
appliances,  and  that  upon  the  completion  of  defendant's  road  the 
Interference  will  destroy  plaintlfiTs  use  of  its  telegraph  linos, 
to  its  damage,  does  not  state  a  cause  of  action,  pp.  588, 589, 591, 
503, 594. 
*C,  Railroads. — Interurhan. — Eminent  Domain. — Interurban  rail- 
road companies  are  gwasi-public  corporations,  and  are  empowered 
to  select  their  routes,  and  to  condemn  the  property  necessary  for 
'their  use.    p.  589. 

7.  Damages. — Sine  Injuria, — Use  of  Property. — Legislative  Sano- 
tton. — One  using  his  property  under  legislative  sanction,  in  a 
reasonable  and  proper  way,  without  malice  or  negligence.  Is  not 
liable  for  incidental  damages  to  others,  such  injuries  being  re- 
garded as  **da7nnum  absque  injuria";  and  the  fact  that  the 
plaintiff  was  established  In  the  use  of  his  property  before  de- 
fendant located  and  established  Its  business  does  not  affect  the 
question,    p.  590.   • 

8.  Evidence. — Judicial  Notice, — Electricity, — Courts  take  Judicial 
notice  that  33,000  volts  of  electricity,  If  uncontrolled,  is  danger- 
ous to  life,  limb  and  property,    p.  593. 

9.  CoNSTiruTioNAL  Law. — Destruction  of  Property, — Use, — ^The  leg- 
islature has  no  power  to  authorize  such  a  use  of  property  as 
virtually  to  deprive  an  adjoining  owner  of  the  legitimate  and 
proper  uses  of  his  property,    p.  593. 

From  Laporte  Superior  Court ;  Harry  B.  Tuthill,  Judge. 

Suit  by  the  Lake  Shore  and  ^liehigan  Southern  Railway 
Company  against  the  Chicago,  Lake  Shore  and  South  Bend 
Railway  Company.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed, 

John  B.  Peterson,  and  Olennon,  Gary,  Walker  &  Howe, 
for  appellant. 

F,  J,  Lewis  Meyer,  D.  E.  Morgan  and  Kline,  Tolles  c&  Mor- 
ley,  for  appellee. 

Myers,  J. — On  August  31,  1909,  appellant  was,  and  for 
years  prior  thereto  had  been,  a  duly  incorporated  railway 
company,  engaged  in  operating  a  line  of  steam  railroad  on  its 
private  right  of  way  from  Chicago,  Illinois,  to  Buffalo,  New 
York,  and  in  Indiana,  in  part,  from  Gary  to  South  Bend ; 
that  on  said  day  appellee  was  engaged  in  constructing  on  its 
private  right  of  way,  adjacent  to  appellant's  right  of  way. 
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an  electric  railway,  between  the  town  of  Gary  and  the  city  of 
South  Bend,  paralleling  appellant's  line  of  railroad,  a  por- 
tion of  which  had  been  constructed  and*  was  being  operated; 
that  appellee's  cars  were  operated  by  an  electric  system 
known  as  **the  single  phase  alternating  current;'*  that  by 
reason  of  the  proximity  of  the  two  lines  of  railroad,  and  the 
manner  of  construction  and  mode  employed  by  appellee  in 
operating  its  railway,  the  high-tension  current  of  electricity 
used  by  it  greatly  interfered  with  the  maintenance  and  use 
by  appellant  of  its  system  of  electric  telegraph  lines  and  sig- 
nals necessary  in  the  operation  of  its  railroad.  For  the  pur- 
pose of  stopping  such  interference,  this  suit  was  commenced 
by  appellant  to  enjoin  appellee  from  operating  its  said  line 
of  railway  until  it  should  install  such  electrical  devices,  or 
other  appliances,  as  will  neutralize  the  inductive  current  of 
electricity  alleged  to  be  the  cause  of  appellant's  trouble. 

A  demurrer  to  appellant's  complaint,  for  want  of  facts, 
was  sustained,  and  judgment  on  demurrer  was  rendered. 
The  questions  presented  by  this  appeal  relate  to  the  suffi- 
ciency of  the  complaint. 

It  must  be  kept  in  mind  that  neither  negligence,  unskil- 
fulness  nor  malice  is  charged  in  the  construction,  mainte- 
nance or  operation  of  appellee's  line  of  railway,  and  that 
appellant  is  basing  its  right  to  relief  solely  on  the  broad 
principle  **that  the  person  who  for  his  own  purposes  brings 
on  his  lands  and  collects  and  keeps  thereon  anything  likely 
to  do  mischief  if  it  escapes,  must  keep  it  in  at  his  peril,  and, 
if  he  does  not  do  so,  is  prima  facie  answerable  for  all  the 
damage  which  is  the  natural  consequence  of  its  escape." 
Fletcher  v.  Rylamls  (1866),  L.  R.  1  Ex.  •265. 

Appellant  earnestly  insists  that  the  doctrine  enunciated 
in  the  case  cited  controls  this  case,  for  the  reason  that  ap- 
pellee is  engaged  in  a  business  upon  its  own  premises, 

1.    that  requires  the  use  of  an  element  that  escapes  to  the 

premises    of    appellant,    unwarrantably    interfering 

with  the  latter 's  use  and  enjoyment  thereof,  and  is  a  nui- 
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sance,  when  measured  by  the  rule  that  anything  is  a  nui- 
sance which  annoys  or  disturbs  one  in  the  possession  of  his 
property,  and  renders  its  ordinary  use  or  occupation  physi- 
cally uncomfortable  to  him.  Baltimore,  etc.,  B.  Co,  v.  Fifth 
Baptist  Church  (1883),  108  U.  S.  317,  2  Sup.  Ct.  719,  27 
L.  Ed.  739. 

This  insistence,  if  sustained  and  allowed  to  control  the 
vital  questions  in  this  case,  must  be  limited  to  the  maxim, 
sic  utere  tuo  ut  alienum  non  laedas,  often  applied  where  one 
violates  a  duty  which  he  owes  to  another  as  furnishing  a 
general  description  of  a  nuisance.  While  the  principle  thus 
stated  is  as  sound  as  it  is  old,  ^'a  nuisance  does  not  neces- 
sarily exist  even  though  one  may  by  the  use  of  his  own  prop- 
erty cause  an  injury  or  damage  to  another.  The  case  may  be 
one  known  as  damnum  absque  injuria,  and  the  factors  of  lo- 
cality, of  unauthorized,  or  unreasonable  use  are  of  weight." 
Joyce,  Nuisances  §29. 

It  will,  therefore,  be  seen  that  the  principle  involved  in 
this  maxim  contemplates  a  legal  injury  to  the  property  of 
another,  "for  the  rightful  use  of  one's  own  land  may  cause 
damage  to  another,  without  any  legal  wrong.  So  a  man 
may  do  many  things  under  a  lawful  authority,  or  in  his 
own  land,  which  may  result  in  an  injury  to  the  property  of 
others,  without  being  answerable  for  the  consequences.  In- 
deed an  act  done  under  lawful  authority,  if  done  in  a  proper 
manner,  can  never  subject  the  party  to  an  action  whatever 
consequences  may  follow.  A  man  may  enjoy  his  land  in  the 
way  such  property  is  usually  enjoyed,  without  being  answer- 
able  for  the  indirect-  or  consequential  damages  which  may  be 
sustained  by  an  adjoining  landowner.  It  follows  that  the 
maxim  sic  utere,  etc.,  is  undoubtedly  to  be  so  limited  in  its 
application  as  not  to  restrain  the  owner  of  property  from  a 
prudent  and  reasonable  exercise  of  his  right  of  dominion.  If 
in  the  exercise  of  his  right,  another  sustains  damage  it  is 
damnum  absque  injuria,  for  in  the  matter  of  things  and  so- 
ciety, it  is  not  reasonable  that  every  annoyance  should  con- 
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stitute  an  injury  such  as  the  law  will  remedy  or  prevent. ' ' 
Joyce,  Nuisances  §32. 

In  this  State,  by  statute,  "whatever  is  injurious  to  health, 

or  indecent,  or  offensive  to  the  senses,  or  an  obstruction  to 

the  free  use  of  property,  so  as  essentially  to  interfere 

2.  with  the  comfortable  enjoyment  of  life  or  property, 
is  a  nuisance,  and  the  subject  of  an  action."    §291 

Bums  1908,  §289  R.  S.  1881. 

There  is  no  claim  that  the  business  as  carried  on  by  ap- 
pellee was  injurious  to  health,  or  indecent^  or  offensive  to  the 
'  senses,  but  that  it  was  an  obstruction  to  the  free  use  of  prop- 
erty, and  essentially  interfered  with  the  comfortable  enjoy- 
ment thereof.  The  legislature  has  declared  in  general  lan- 
guage what  constitutes  a  nuisance,  and  it  is  for  the  court  to 
determine  whether  the  facts  charged  bring  the  particular 
case  within  the  statute. 

The  business  carried  on  by  appellee  was  not  a  nuisance 

per  se.    It  was  and  is  expressly  authorized  by  statute  (Acts 

1903  p.  92,  §1,  §5675  Bums  1908).     But  the  fact 

3.  alone  that  appellee  is  engaged  in  a  lawful  business 
wiU  not  protect  it  if  guilty  of  maintaining  an  action- 
able nuisance,  for  a  lawful  business  may  be  of  such  a  nature, 
or  so  situated  or  conducted,  depending  upon  the  circum- 
stances, as  to  become  a  nuisance.  Poor  v.  Edwards  (1910), 
45  Ind.  App.  259;  Pritchett  v.  Board,  etc.  (1908),  42  Ind. 
App.  3. 

In  this  case,  on  the  theory  that  a  party's  pleading  is  pre- 
i^med  to  be  as  strongly  in  his  favor  as  the  facts  will  war- 
rant (TT.  B.  Conkey  Co.  v.  Larsen  [1910],  173  Ind. 

4.  585),  we  may  assume  that  the  electrical  system  used 
by  appellee  was  the  best  devised,  and  that  it  was  care- 
fully and  skilfully  employed.    Appellant's  property  has  not 

been  physically  injured,  nor  any  of  it  taken ;  nor  has 

5.  appellant  been  damaged  in  any  stated  amount;  but 
it  is  alleged,  in  substance,  that  the  high-tension  cur- 
rent of  electricity  employed  by  appellee,  through  what  is 
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scientifically  known  as  induction,  caused  electrical  currents 
of  similar  character  in  all  electrical  conductors  in  proximity 
to  the  trolley  system,  thereby  interfering  with  the  operation 
by  appellant  of  its  telegraph  lines,  using  electrical  currents 
of  small  intensity,  and  that  such  interference  could  have  been 
obviated  by  appellee's  installing  electrical  devices  and  ap- 
pliances; that  upon  the  completion  of  appellee's  road,  the 
interference  will  become  continuous,  entirely  depriving  ap- 
pellant of  the  use  of  said  telegraph  lines,  in  the  value  of  sev- 
eral thousands  of  dollars,  and  to  its  damage  in  a  sum  not 
susceptible  of  being  estimated. 

It  must  be  kept  in  mind  that  this  is  a  suit  to  enjoin  ap- 
pellee from  operating  its  road,  on  the  ground  that  it  is 

guilty  of  maintaining  a  nuisance.     Appellee  is  a 
6.    quasi-^uhlie  corporation,  authorized  to  exercise  the 

right  of  eminent  domain.  Acts  1903  p.  92,  §3,  §5679 
Bums  1908.  The  public,  is  concerned  in  the  business  in 
which  appellee  is  engaged.  The  State  has  sanctioned  it,  and 
has  vested  appellee  with  authority  to  select  a  place  of  opera- 
tion.   Appellee  is  not  charged  with  making  an  unlawful  use 

of  any  privilege  conferred  upon  it  by  the  State,  nor 
5.    with  using  the  premises  selected  for  the  purpose  of 

carrying  on  its  business  in  any  manner  not  contem- 
plated by  the  statute.  This  controversy  is  between  users  of 
electricity — ^appellant  using  light  currents,  and  compara- 
tively delicate  instruments,  which  are  interrupted  by  escap- 
ing currents  from  the  wires  belonging  to  appellee,  which 
carry  exceedingly  high  voltage. 

It  is  not  ai  question  between  one  engaged  in  the  ordinary 
development  of  his  land,  and  the  customary  and  appropriate 
employment  of  it,  according  to  its  inherent  qualities  and  its 
surroundings,  without  bringing  upon  it  artificially  any  sub- 
stance not  naturally  found  there  {Evans  v.  Reading  Chemi- 
cal, etc.,  Co.  [1894],  160  Pa.  St.  209,  28  Atl.  702;  Pennsyl- 
vania Coal  Co.  V.  Sanderson  [1886],  113  Pa.  St.  126,  6  Atl. 
453,  57  Am.  St.  445),  and  one  engaged  in  the  unnatural  and 
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extraordinarj  u>se  of  his  property,  eaDiiig  for  the  applica- 
tion of  the  maxim  sic  utere  tuo,  etc.,  which  is  the  goveming 
prinrrijile  in  the  cases  of  Fletcher  v.  Sylands,  supray  and 
HyJands  v.  FU  tchcr  (186S),  L.  R  3  H.  L.  330. 

In  this  case  the  use  of  electricity  is  common  to  botti  parties, 
and  both  are  acting  under  legislative  sanction.  In  such 
casf'S,  it  seems  to  be  the  oonsensos  of  opinion,  both  in 
7.  England  and  in  this  country,  that  where  one  is  act- 
ing under  legislative  authority,  and  within  the  right 
thas  given,  and  reasonably  within  the  exercise  thereof,  using 
r'are  and  caution  regarding  the  rights  of  his  neighbor,  any 
ineonvenienee,  or  incidental  damage,  that  may  arise  in  the 
abs£;nce  of  any  negligence  from  the  reasonable  use  of  his  own 
property,  will  be  regarded  as  within  the  rule  damnum  absque 
injuria.  National  Tel  Co.  v.  Baker,  [1893]  2  Ch.  186;  Lon- 
don, etc.,  R.  Co.  V.  Truman  (1885),  11  App.  Cas.  45;  East- 
ern, etc.,  Tel.  Co.  v.  Capetown  Tramways  Cos.,  [1902]  A.  C. 
381;  Cumberland  Tel.,  etc.,  Co.  v.  United  Electric  B.  Co. 
(1890),  42  Fed.  273,  281,  12  L.  R.  A.  544;  Cincinnati,  etc., 
R.  Co.  v.  City,  etc.,  Tel.  Assn.  (1891),  48  Ohio  St.  390,  27 
N.  E.  890, 12  L.  R.  A.  534,  29  Am.  St.  559 ;  Hudson  River  Tel 
Co.  V.  Watervliet,  etc.,  R.  Co.  (1892),  135  N.  Y.  393,  32  N.  E. 
148,  17  L.  R.  A.  674,  31  Am.  St.  838;  Losee  v.  Buchanan 
(1873),  51  N.  Y.  476, 10  Am.  Rep.  623 ;  CosuUch  v.  Standard 
Oil  Co.  (1890),  122  N.  Y.  118,  25  N.  E.  259,  19  Am.  St.  475 
Brown  v.  Collins  (1873),  53  N.  H.  442,  16  Am.  Rep.  372 
Everett  v.  Hydraulic,  etc..  Tunnel  Co.  (1863),  23  Cal.  225 
Pixley  V.  Clark  (1860),  32  Barb.  268. 

Our  attention  has  been  called  to  the  fact  that  appellant 
was  engaged  in  operating  its  railroad,  telegraph  and  signal 
wires  long  prior  to  the  location  and  operation  of  the  electric 
road  by  appellee,  but  this  fact  can  have  no  legal  bearing  on 
the  question  involved,  for  as  said  in  Thompson,  Electricity 
p.  57  *'in  both  of  these  cases  the  one  having  the  prior  right 
must  yield  his  right  and  submit  to  damage  and  inconvenience 
to  some  extent  for  the  good  of  his  neighbor  and  of  society." 
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The  court,  in  the  case  of  National  Tel.  Co.  v.  Baker,  supra, 

in  considering  the  principle  announced  in  Fletcher  v.  Ry- 

lands,  supra,  said  that  it  had  never  been  applied  in 

5.  English  law  to  a  state  of  facts  like  those  under  con- 
sideration, and  in  speaking  of  the  American  law,  the 
court  then  concluded  the  question  settled  in  this  country, 
that  the  owner  of  land  used  for  an  unnatural  or  extraor- 
dinary purpose  is  *' responsible  for  the  consequences  of 
such  user  to  his  neighbor  only  when  they  result  from  that 
owner's  negligence;  and  if  he  can  satisfy  the  court  that  he 
has  not  been  guilty  of  negligence,  the  resulting  damage  to 
his  neighbor  is  not  actionable."  In  the  same  case  it  was 
said:  **The  defendants  are  expressly  authorized  to  use 
electrical  power,  and  the  legislature  must  be  taken  to  have 
contemplated,  and  to  have  condoned  by  anticipation  any 
mischief  arising  from  a  reasonable  use  of  such  power." 

The  court  in  the  case  of  Cumberland  Tel.,  etc.,  Co.  v. 
United  Electric  R.  Co.,  supra,  was  considering  a  case  brought 
by  the  telephone  company  against  the  electric  railway  com- 
pany, wherein  the  plaintiff  sought  to  enjoin  the  defendant 
from  using  electric  energy  to  propel  its  cars  under  any  sys- 
tem which  makes  use  of  the  earth  for  its  return  circuit.  It 
was  shown  that  the  current  used  by  the  railway  company 
was  stronger  than  that  used  by  the  telephone  company,  and 
through  various  agencies,  known  as  "conduction,"  the 
stronger  currents  used  by  the  railway  company  overcame  the 
weaker  currents  used  by  the  telephone  company,  and  greatly 
interfered  with  telephonic  communication.  The  court  said : 
*'We  understand  the  law  to  be  well  settled  that  no  person 
is  liable  for  damages  incidentally  occasioned  to  another  by 
the  necessary  and  beneficial  use  of  his  own  property,  or  of 
a  franchise  granted  to  him  by  the  state.  The  principle  is 
thus  stated  by  Judge  Wood  worth  in  Panton  v.  Holland 
[1819],  17  Johns.  ^92,  ^99,  8  Am.  Dec.  369:  'On  reviewing 
the  cases,  I  am  of  opinion  that  no  man  is  answerable  in 
damages  for  the  reasonable  exercise  of  a  right,  when  it  is 


592  APPELLATE  COURT  OP  INDLAJ^A, 

Lake  Shore,  etc.,  R.  Co.  r.  Chicago,  etc.,  R.  Co. — #8  Ind.  App.  584. 

accompanied  by  a  cautious  regard  for  th^  rights  of  others, 
when  there  is  no  just  ground  for  the  charge  of  negligence 
or  unskilfulness,  and  when  the  act  is  not  done  maliciously.'  " 
It  was  further  said:  ''The  substance  of  all  the  cases  we  have 
met  with  in  our  examination  of  this  question — and  we  have 
cited  but  a  small  fraction  of  them — ^is  that,  where  a  person 
is  making  lawful  use  of  his  own  property,  or  of  a  public  fran- 
chise, in^such  a  manner  as  to  occasion  injury  to  another,  the 
question  of  his  liability  will  depend  upon  the  fact  whether 
he  has  made  use  of  the  means  which,  in  the  progress  of 
science  and  improvement,  have  been  shown  by  experience  to 
be  the  best;  but  he  is  not  bound  to  experiment  with  recent 
inventions,  not  generally  known,  or  to  adopt  expensive  de- 
vices, when  it  lies  in  the  power  of  the  person  injured  to  make 
use  himself  of  an  effective  and  inexpensive  method  of  pre- 
vention." The  injunction  in  said  case  was  denied  on  the 
following  grounds:  "(1)  That  the  defendants  are  making 
lawful  use  of  the  franchise  conferred  upon  them  by  the 
state,  in  a  manner  contemplated  by  the  statute,  and  that  such 
act  cannot  be  considered  as  a  nuisance  in  itself.  (2)  That, 
in  the  exercise  of  such  franchise,  no  negligence  has  been 
shown,  and  no  wanton  or  unnecessary  disregard  of  the  rights 
of  the  complainant.  (3)  That  the  damages  occasioned  to  the 
complainant  are  not  the  direct  consequence  of  the  construc- 
tion of  the  defendants'  roads,  but  are  incidental  damages 
resulting  from  their  operation,  and  are  not  recoverable." 

In  the  case  at  bar  it  is  said  that  appellee,  by  the  use  of 
certain  appliances,  could  prevent  the  escape  of  electricity 
from  its  wires.  No  suggestion  is  offered  as  to  the  character 
of  these  appliances,  or  whether  they  are  in  general  use,  nor 
is  anything  said  in  the  way  of  approximating  the  expense  to 
appellee  from  their  adoption,  nor  does  it  appear  that  appel- 
lant might  not,  by  some  inexpensive  method,  have  prevented 
the  annoyance  to  which  it  is  now  subjected. 

We  know  that  electricity,  to  the  extent  necessarily  em- 
ployed by  appellee  in  moving  its  cars — 33,000  volts — ^if  un- 
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controlled,  would  produce  injury  to  life,  limb  and 

8.  property,  but  such  a  condition  is  not  present.  The 
escaping  currents  do  not  affect  appellant  in  the  en- 
joyment of  its  property,  aside  from  annoyance  when  using 
its  fixtures  that  carry  small  electric  currents;  nor  does  it 
appear  that  other  neighbors  in  the  natural  use  of  their  prop- 
erty are  at  all  disturbed.  Therefore,  as  said  in  Eastern,  etc., 
Tel,  Co.  V.  Capetown  Tramways  Cos.,  supra:  **The  principle 
of  Rylands  v.  Fletcher  [(1868),  L.  R.  3  H.  L.  330],  which 
subjects  to  a  high  liability  the  owner  who  uses  his  property 
for  purposes  other  than  those  which  are  natural,  would  be- 
come doubly  penal  if  it  implied  a  liability  created  and  meas- 
ured by  the  nonnatural  uses  of  his  neighbor's  property/' 

Here  we  have  two  adjoining  owners,  using  their  property 
for  the  same  general  purposes,  and  each  exercising  an  un- 
doubted legal  right,  and  neither  charged  with  negli- 
5.    gence,  unskilfulness  nor  malice.    They  belong  to  that 
class  of  owners  known  as  legislative-empowered,  non- 
natural  or  extraordinary  users  of  land.    The  peculiar  appa- 
ratus in  use  by  one,  is  said  to  be  rendered  less  efficient  by 
the  escaping  electric  currents  from  the  appliances  in  use 
by  the  other,  but  no  tangible  or  sensible  injury  to  person 
or  property  of  the  complainant  is  shown.     There  are  so 
many  exceptions  that  must  be  recognized  when  formulating 
any  general  rule  defining  the  respective  rights  of  such  own- 
ers in  the  use  of  their  property,  that  very  few  courts  have 
attempted  to  formulate  such  a  rule  without  the  element  of 
negligence,  unskilfulness  or  malice.     So  the  courts  in  this 
country,  contrary  to  the  principle  of  Fletcher  v.  Rylands, 
supra,  are  agreed  in  holding  the  owner  of  land,  under  the 
facts  here  appearing,  responsible  for  the  consequences  of 
such  user  only  when  they  result  from  the  owner  *s  negligence. 
It  is  true  that  legislative  authorization  to  take  and 

9.  use  property  does  not  extend  to  the  point  of  depriv- 
ing, without  redress,  an  adjoining  owner  of  the  legiti- 

Vofc.  48—38 
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mate  uses  and  rights  in  his  property,  nor  does  it  permit  one 
neighbor  to  set  up  such  a  condition  on  his  premises  as  will 
exclude  a  subsequent  comer  on  adjoining  land  from  its 
proper  and  lawful  uses.  It  is  not  alleged  that  appellee  was 
conducting  without  care  and  skill  upon  its  premises 
5.  a  quasi'^uhliG  enterprise  by  virtue  of  legislative  au- 
thority, nor  that  it  had  not  adopted,  or  was  not  main- 
taining in  good  repair,  such  appliances  as  are  generally  rec- 
ognized as  the  best  and  most  approved  for  the  business  in 
which  it  was  engaged,  nor  was  it  charged  with  any  unwar- 
rantable, unreasonable  or  unlawful  acts  or  use  of  its  prop- 
erty. As  we  see  this  case,  the  controlling  principle  in  many 
respects  is  analogous  to  the  principle  that  protects  a  steam 
railroad  from  the  charge  of  maintaining  a  nuisance,  pre- 
ferred by  an  adjoining  owner  because  of  the  annoyance,  dis- 
comfort or  injury  caused  by  the  noise  and  vibration  from 
its  trains,  and  by  the  sparks,  coals  of  fire  and  smoke  emitted 
from  its  engines  and  thrown  upon  the  premises  of  such  ad- 
joining owner,  which  would  amount  to  an  actionable  nui- 
sance were  it  not  that  the  operation  of  the  railroad  had  leg- 
islative sanction. 
Judgment  affirmed. 

On  Petition  for  Rehearing. 

Myers,  J. — ^Appellant  in  support  of  its  petition  for  a  re- 
hearing cites  the  case  of  Peoria  Water-Works  Co,  v.  Peoria 
B.  Co.  (1910),  181  Fed.  990,  as  announcing  a  rule  of 

5.  law  contrary  to  that  expressed  by  this  court  at  the 
former  hearing  of  this  case.  At  that  time  we  were  not 
advised  as  to  the  ruling  in  that  case,  but  in  consideration  of 
the  petition  before  us  we  have  carefully  examined  the  facts 
and  opinion  of  the  court  as  reported,  without  being  per- 
suaded that  there  is  any  conflict  in  the  two  opinions. 

In  the  case  just  cited,  the  relief  sought  was  an  injunction 
to  prevent  injury  to  water-mains  by  electrolysis.  The  case 
was  referred  to  a  special  master  for  his  findings  of  fact  and 
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conclusions  of  law.  At  page  996  it  is  said:  ''The  ultimate 
facts  disclosed  by  the  evidence  may  be  briefly  summarized 
as  follows:  (1)  The  injury  complained  of  exists.  (2)  The 
injury  is  permanent  and  continuing.  (3)  The  injury  has 
been  and  is  being  caused  by  the  defendants.  (4)  The  com- 
plainant can  do  nothing  to  prevent  the  injury.'*  Under  the 
heading  ** Conclusions  of  Law,"  on  page  997,  it  is  said: 
**(6)  The  injury  which  is  being  done  to  complainant's 
water-pipes  by  the  defendants'  currents  of  electricity  is  not 
a  mere  incidental  injury  or  inconvenience,  but  is  a  perma- 
nent, continuing  injury  to  a  legal  right,  which  will,  in  ef- 
fect, if  the  injury  is  permitted  to  go  on,  ultimately  result  in 
the  absolute  destruction  of  complainant's  plant  and  prop- 
erty." It  is  also  said,  at  page  998:  *'(1)  It  is  possible 
for  the  defendants  so  to  operate  their  railways  by  electric 
motive  power  as  not  to  injure  the  complainant's  property. 
(2)  It  is  impossible  by  any  known  method  for  the  complain- 
ant to  protect  its  property  from  such  injury.  •  •  •  (4) 
The  failure  on  the  part  of  the  defendants  to  observe  siich 
duty  constitutes  negligence,  and,  when  it  results  in  damage 
to  another,  such  damage  is  actionable.  •  *  *  (10)  The 
injury  found  to  be  going  on  in  this  case  is  the  direct  conse- 
quence of  the  unnecessary  and  wrongful  acts  of  the  de- 
fendants in  accomplishing  a  legal  result." 

In  the  course  of  the  opinion  of  the  court,  at  page  1003,  it 
is  said:  *'At  the  outset  it  may  be  said  that  the  court  has  no 
power  to  prescribe  by  injunction  the  use  of  any  particular 
system  of  circuit  or  negative  return.  It  is  doubtful,  indeed, 
whether  the  judicial  power  would  extend  to  the  making  of 
a  decree  restraining  the  defendant  from  continuing  to  serve 
the  public  unless  it  shall  cease  injuring  complainants'  water 
system." 

The  facts  set  forth  in  the  complaint  at  bar  are  entirely 
different  from  the  facts  found  in  the  case  cited.  In  the  lat- 
ter case  the  water  company  was  powerless  to  prevent  the  in- 
jury of  which  it  complained.    In  this  case,  appellant,  at  a 
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small  expense,  might  have  remedied  the  trouble.  It  was 
within  the  power  of  the  railway  company  to  minimize  the 
escape  of  its  electric  currents,  and  thereby  prevent  a  de- 
struction of  the  water  company's  property.  In  this  case, 
appellee  may  be  using  the  most  approved  apparatus  known 
to  science.  In  the  case  of  Peoria  Water-Works  Co.  v.  Peoria 
R.  Co.,  supra,  the  findings  show  that  the  railway  company 
was  guilty  of  negligence,  and  that  the  injury  was  the  direct 
result  of  the  unnecessary  and  wrongful  acts  of  defendants. 
In  the  case  at  bar,  appellant  expressly  declines  to  base  its 
asserted  right  on  the  theory  of  negligence,  unskilfulness  or 
malice  in  the  construction,  maintenance  or  operation  of  ap- 
pellee's line  of  railway. 

Finding  no  reason  for  granting  appellant's  petition  for  a 
rehearing,  it  is  overruled. 


PoER  V.  Johnson. 

[No.  7.324.     Filed  November  2,  1911.1 

1.  Appeal. — Weighing  Evidence. — The  Ai^ellate  Court  will  not 
weigh  conflicting  evidence,    p.  597. 

2.  Accord  and  Satisfaction. — Plea  of. — Failure  to  Object  to  Evi- 
dence of. — Notes. — In  an  action  on  a  note,  accord  and  satisfaction 
constitutes  an  affirmative  defense  that  should  be  answered  spe- 
cially ;  but  a  failure  to  object  to  evidence  thereof,  Is  a  waiver  of 
such  special  plea.    p.  598. 

3.  New  Trial. — Newly-Discovered  Evidence. — Cumulative. — Dili- 
gence.— ^A  new  trial  on  the  ground  of  newly-discovered  evidence 
will  not  be  granted,  where  such  evidence  would  be  merely  cumu- 
lath'e,  or  where  the  only  diligence  shown  to  secure  such  evidence 
before  the  trial  was  to  make  a  general  and  indefinite  Inquiry  of 
a  witness  as  to  whether  he  knew  anything  about  the  case,  to 
which  the  witness  answered  that  he  knew  nothing,    p.  598. 

From  Rush  Circuit  Court;  Will  M.  Sparks,  Judge. 

Action  by  Chauneey  E.  Poer  against  Joseph  S.  Johnson. 
From  a  judgment  for  defendant,  plaintiff  api>eals.  Af- 
firmed. 
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Megee  &  KipUnger,  for  appellant. 
Watson,  Titsworth  &  Oreen,  for  appellee. 

Ibach,  J. — ^Action  by  appellant  on  two  promissory  notes, 
of  the  aggregate  amount  of  $500,  executed  by  appellee.  An- 
swer in  three  paragraphs.  The  first  was  a  general  denial, 
the  second,  a  plea  of  payment,  and  the  third  set  up  the  dis- 
charge of  appellee  in  bankruptcy,  and  that  appellant  filed 
the  notes  as  claims  and  received  his  distributive  share  of  the 
proceeds  of  the  bankrupt  estate,  amounting  to  $20.50.  A 
reply  admits  the  truth  of  the  third  paragraph  of  answer,  and 
alleges  that  the  debt  was  revived  by  a  new  promise  after  dis- 
charge in  bankruptcy.  Trial  by  jury  resulted  in  a  judgment 
for  appellee. 

The  principal  question  presented  by  this  appeal  is  whether 

the  verdict  is  supported  by  the  evidence.    The  testimony  to 

the  effect  that  appellee  promised  to  pay  appellant  the 

1.  notes  is  largely  controverted.  Another  conflict  in 
the  evidence  is  whether  the  notes  were  fully  paid  in 
a  horse  trade  between  the  parties.  Appellee  traded  a  team 
of  draft  mares  to  appellant  for  a  team  of  mules  of  less  value. 
Appellant  testified  that  the  difference  in  the  value  of  the 
teams  was  to  be  counted  as  $165,  and  applied  as  a  part  pay- 
ment on  the  notes  in  suit,  and  that  the  remainder  of  the 
amount  of  the  notes  is  due  to  him.  Appellee  'testified  that 
appellant  wanted  him  to  let  the  difference  go  on  the  notes, 
but  that  he  refused,  and  told  appellant — ^using  his  own 
words — ''We  would  trade  if  they  [appellant  and  his  brother] 
would  count  the  notes  paid,  give  the  mares  and  mules,  and 
count  the  deal  squared,"  and  that  appellant  and  his  brother 
** hated  to  do  it,  but  said  they  would.'*  The  evidence 
of  each  is  supported  by  other  witnesses.  Thus  there  is  evi- 
dence fairly  supporting  the  verdict,  for  the  jury  might  have 
found  for  appellee,  either  on  the  theory  that  he  never  made 
a  new  promise  to  pay  the  notes,  or  on  the  theory  that  the 
notes  were  fully  satisfied  in  the  horse  trade.     Appellate 
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courts  will  not  weigh  evidence,  and  where  the  question  is,  as 

here,  on  the  weight  of  conflicting  testimony,  the  verdict  of 

the  jury  will  not  be  disturbed. 

Appellant  claims  that  the  evidence  for  the  defense  shows, 

if  anything,  accord  and  satisfaction  of  the  notes,  not 

2.  payment,  and  that  as  accord  and  satisfaction  was  not 
specially  pleaded,  such  evidence  would  not  support  a 

finding  for  appellee  under  the  issues  in  the  case. 

The  general  rule  is  that  the  defense  of  accord  and  satis- 
faction, to  be  admissible,  must  be  specially  pleaded,  and  that 
evidence  showing  such  is  not  admissible  under  a  plea  of  pay- 
ment. But  in  this  case,  appellant  allowed  the  evidence 
that  he  claims  shows  accord  and  satisfaction  to  go  in  with- 
out objection  of  any  kind.  By  the  weight  of  authority,  any 
failure  of  defendant  to  plead  accord  and  satisfaction  spe- 
cially is  waived  by  plaintiff's  failure  to  object  to  the  evi- 
dence of  it  on  that  ground.  1  Cyc.  341,  and  cases  cited; 
Berdell  v.  Bissell  (1882),  6  Colo.  162;  Freiermuth  v.  McKee 
(1900),86Mo.  App.  64. 

Appellant  also  assigns  the  discovery  of  new  evidence,  as 

a  reason  for  new  trial.    No  error  was  committed  in  refusing 

to  grant  a  new  trial  for  this  reason,  for  the  afSdavit 

3.  shows  that  the  evidence  would  be  only  cumulative, 
and  also  shows  that  appellant  did  not  use  reasonable 

diligence  to  discover  the  new  evidence.  It  appears  in  the  af- 
fidavit that  before  the  trial  appellant  asked  the  new  witness, 
who  was  his  brother,  whether  he  knew  anything  relating  to 
the  cause,  and  the  witness  responded  that  he  knew  nothing, 
for  the  reason,  as  he  alleges  in  his  affidavit,  that  he  believed 
that  the  testimony,  which  he  is  now  ready  to  give,  was  not 
competent  or  material.  This  affidavit  shows  a  lack  of  dili- 
gence, for  the  inquiry  made  by  appellant  before  the  trial  ap- 
pears to  have  been  general  and  indefinite,  and  not  such  as  a 
reasonably  prudent  man  would  make  under  the  circum- 
stances.   Cheek  v.  State  (1898),  171  Ind.  98;  WiUiams  v. 
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State  (1908),  170  Ind.  630;  Donahue  v.  State  (1905),  165 
Ind.  148. 

No  error  appearing  in  the  action  of  the  trial  court,  the 
judgment  is  aflSrmed. 


Week  v.  Rawie. 

[No.  7,122.    Filed  November  3,  1911.] 

1.  Evn)ENCE. —  DeposUions. —  Rehuttdl  Testimony, —  Objections, — 
An  objection  to  certain  parts  of  a  deposition  on  the  ground  that 
tliey  were  admissible  only  in  rebuttal  is  not  well  taken,  where 
they  are  at  all  admissible  under  the  Issues,  either  directly,  or  in 
rebuttal  of  testimony  which  might  be  admitted,    p.  GOl. 

2.  Evidence. —  Depositions. —  Patent  Facts, —  Objections, —  When 
Made. — Where  grounds  of  objection  are  disclosed  on  the  face 
of  depositions,  objections  made  at  the  trial  are  too  late.    p.  601. 

3.  Evidence. —  Conclusions. —  Responsiveness, —  Questions  to  wit- 
nesses should  not  call  for  conclusions;  and  anwers  of  witnesses, 
whether  in  a  trial,  or  in  the  taking  of  depositions,  should  be 
responsive  to  the  questions  propounded,    p.  601. 

4.  Evidence. — Admission. — Discretion, — Appeal. — The  trial  court 
lias  a  wide  discretion  as  to  the  form  and  character  of  questions 
asked  of  witnesses  at  a  trial,  and  such  acts  of  discretion  will  be 
disturbed  on  appeal  only  for  abuse  thereof,    p.  602. 

5.  Work  and  Labor. — Evidence. — Explanations  not  Called  for, — 
In  an  action  for  work  and  labor,  the  plaintiff  being  asked  if  he 
had  "any  negotiations"  with  defendant  relative  to  the  work  in 
question,  his  answer  that  he  "did,**  followed  by  defendant's  con- 
versation in  reference  thereto  is  not  harmful,  where  such  con- 
versation, though  unresponsive,  was  admissible  within  the  Issues, 
p.  602. 

6.  Work  and  Labor. — Evidence, — Conclusions, — In  an  action  for 
work  and  labor,  the  question  to  the  plaintiff  "Did  you  agree  to 
take  charge  of  said  surveying?*'  called  for  a  conclusion ;  but  such 
question  was  not  harmful,  where  the  plaintiff  had  testified  to  the 
defendant's  request  for  him  to  do  the  work  and  of  his  perform- 
ance thereof,  the  request  and  performance  entitling  plaintiff  to 
a  re<.N)very.    p.  002. 

7.  Work  and  liABOR. — Evidence, — Declarations. — In  an  action  for 
work  and  labor,  the  plaintiff  being  asked  to  state  what  was  said 
by  defendant  as  to  time  of  work  and  pay,  his  answer  that  defend- 
ant "agreed"  to  pay  him  $125  a  month  and  expenses  must  have 
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been  understood  by  the  Jury  to  mean  that  defendant  ''said"  that 
he  would  pay  him  Buch  sum,  and  was,  therefore,  harmless, 
p.  COS. 

8.  Work  awd  Labob. — Evidence. — Improper  Question, — Proper  An- 
aiccr. — In  an  action  for  work  and  labor,  an  improper  question  an- 
swered by  a  statement  of  the  time  plaintiff  ccMnmenced  and  quit 
work,  is  harmless,  such  answers  bein^  competent    p.  003. 

9.  WoBK  AND  Labob. — Evidence. — Person  for  Whom  Labor  was 
Performed, — In  an  action  for  work  and  labor,  the  plaintiff  being 
asked  whether  he  had  negotiations  with  anyone  besides  de- 
fendant for  the  performance  thereof,  his  answer  that  lie  had 
not,  followed  by  explanations  that  he  had  talked  to  no  one  else, 
does  not  constitute  reversible  error,    p.  (103. 

10.  Work  and  Labor. — Agreements  of  Agent  to  Pay. — Instructions. 
— In  an  action  against  defendant  for  work  and  Inbor,  an  instruc- 
tion that  if  plaintiff  i)erformed  the  work  alleged,  and  was  em- 
ployed by  an  officer  of  a  corporation  to  do  such  work  for 
such  company,  and  the  work  was  done  pursuant  thereto,  the 
defendant  would  not  be  liable  "unless  he  expressly  agreed  to 
pay  the  same/'  is  not  erroneous,  since  an  express  promise  by 
defendant  to  pay  for  work  done  at  his  request  imports  an  orig- 
inal undertaking  for  himself,  and  such  request  coupled  with  per- 
formance  by  plaintiff  shows  a  consideration  for  the  contract 
p.  604. 

Prom  Madison  Circuit  Court;  John  F,  McClure,  Judge. 

Action  by  Henry  Rawie  against  Edmund  R.  Week.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Willis  8.  Ellis,  for  appellant. 
Kittinger  &  Diven,  for  appellee. 

Myers,  J. — This  was  an  action  by  appellee  against  appel- 
lant, to  recover  a  sum  of  money  demanded  for  work  and 
labor  performed  by  him  at  the  special  instance  and  request 
of  appellant.  The  complaint  was  answered  by  a  general  de- 
nial. A  jury  trial  resulted  in  a  verdict  in  favor  of  appellee 
for  $159.75.    Judgment  was  rendered  on  the  verdict. 

Appellant's  motion  for  a  new  trial  was  overruled,  and  this 
ruling  is  assigned  as  error.  Under  this  assignment  all  the 
questions  to  be  considered  are  presented.  The  evidence  in 
this  caae  was  in  the  form  of  depositions.  Before  the  day  of 
trial,  appellant  moved  to  suppress  certain  questions  and  an- 
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swers,  and  parts  of  answers,  in  appellee's  deposition,  and  in 
the  deposition  of  W.  W.  Huffman,  a  witness  for  appellee, 
but  the  motion  was  overruled.  At  the  trial,  while  the  depo- 
sitions were  being  read  to  the  jury,  appellant  objected  to 
certain  questions  and  answers,  and  moved  to  strike  out  cer- 
tain answers  and  parts  of  answers,  all  of  which  objections 
and  motions  were  by  the  court  overruled.  These  rulings  of 
the  court  are  assigned  as  causes  for  a  new  trial. 

We  are  not  persuaded  that  they  were  erroneous.    It  fre- 
quently happens  that  portions  of  a  deposition  would  be  more 
properly  admissible  as  evidence  in  rebuttal,  but  if 

1.  the  evidence  thus  proposed  to  be  introduced  is  admis- 
sible at  all  under  the  issues,  or  if  it  would  tend  to 

rebut  any  evidence  that  might  be  introduced  under  the 
issues,  an  objection  to  its  introduction  because  only  admis- 
sible on  rebuttal,  is  not  well  taken.    Indianapolis,  etc.,  B,  Co. 
V.  Anthony   (1873),  43  Ind.  183.     The  depositions 

2.  disclosed  the  grounds  on  which  the  objections  were 
based,  and  for  that  reason  other  objections  made  at 

tie  trial  came  too  late.  Newnian  v.  Manning  (1883),  89  Ind. 
422;  Fruchey  v.  Eagleson  (1896),  15  Ind.  App.  88.  After 
carefully  reading  all  the  evidence  in  the  record,  keeping 
in  mind  the  motion  to  suppress,  and  the  reasons  sup- 
porting it,  we  have  concluded  that  in  some  particulars  it 
ought  to  have  been  sustained,  although  the  court's  refusal 
to  do  so  did  not  amount  to  reversible  error. 

A  question  calling  for  the  conclusion  of  a  witness  is  a 

practice  to  be  condemned,  and  an  objection  timely  made  to 

such  question  should  be  promptly  sustained  by  the 

3.  court.    Another  well-settled  rule  requires  answers  to 
be  responsive  to  the  question.    These  rules  apply  not 

only  to  the  examination  of  witnesses  before  a  jury,  but  also 
to  evidence  presented  by  deposition.  In  this  case  it  is 
claimed  that  the  trial  court  permitted  flagrant  violations  of 
these  rules,  and  this  court  is  called  on  to  review  that  court's 
action  in  the  premises. 
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For  the  purpose  of  aiding  the  jury  in  reaching  a  correct 

determination  of  the  issues,  it  must  be  conceded  that  the 

trial  court  has  a  wide  discretion  as  to  the  form  and 

4.  character  of  the  questions  that  may  be  asked  a  wit- 
ness {Indiana  R.  Co.  v.  Maurer  [1903],  160  Ind.  25; 

Chicago,  etc,  R.  Co.  v.  Long  [1896],  16  Ind.  App.  401)  ;  and 
this  court  will  not  interfere  with  such  discretion,  unless  it 
clearly  appears  that  substantial  injustice  has  resulted  from 
its  abuse.  We  shall  not  take  the  time  to  notice  each  question 
and  answer  to  which  the  motion  was  addressed,  as  what  we 
shall  say  in  disposing  of  those  we  regard  as  most  vital  to  this 
appeal  will  suffice  to  cover  those  not  specially  mentioned. 
The  complaint,  except  the  formal  parts,  is  as  foUo^i-s: 
**  Henry  Rawie  complains  of  Edmund  11.  Week,  and  says 
that  said  defendant  is  indebted  to  him,  for  work  and  labor 
done  and  performed  at  his  special  instance  and  request,  in 
the  sum  of  $105,  which  work  and  labor  was  done  and  per- 
formed in  surveying  in  Laporte  and  Saint  Joseph  counties 
in  the  State  of  Indiana,  and  at  the  special  instance  and 
request  of  defendant;  that  it  was  done  and  performed  in  the 
year  1898 ;  that  there  has  been  long  and  unreasonable  delay 
in  the  payment  thereof,  and  that  there  is  due  said  plaintiff 
thereon  said  sum  of  $105,  together  with  interest  since  1899, 
which  is  wholly  unpaid." 

It  appears  that  appellee,  after  stating  that  he  had  done 
some  enjrineering  work  for  appellant,  for  which  work  appel- 
lant paid  him,  was  asked  whether,  after  that  time,  he 

5.  had  **any  negotiations"  with  appellant  relative  to  any 
additional  work,  to  which  he  answered:    **I  did;" 

adding  what  appears  to  be  appellant's  part  of  the  conver- 
sation with  reference  to  what  he  wanted  him  to  do.  This 
part  of  the  answer  was  certainly  not  responsive  to  the  ques- 
tion, but  was  clearly  admissible  under  the  issues,  had  the 
question  called  for  the  conversation.    Following  this 

6.  answer  was  the  question:     **Did  you  agree  to  take 
charge  of  said  surveying  f  and  if  so,  and  an3rthing  was 
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said  as  to  the  amount  that  was  to  be  paid  to  you,  and  the 
time  3^u  were  to  work,  state  what  it  was.'*  That  part  of 
the  question,  **Did  you  agree  to  take  charge  of  said  survey- 
ing?" called  for  a  conclusion  of  the  witness;  but  as  the  com- 
plaint proceeded  on  the  theory  of  a  claim  for  work  and  labor 
performed  at  appellant's  special  instance  and  request,  and 
the  witness  having  testified  to  the  request,  and  having  done 
the  work,  the  question  of  whether  he  agreed  to  do  the  work 
was  not  a  fact  essential  to  appellee's  recovery.  While  the 
form  of  the  question  was  bad,  and  had  its  effect  on  the  an- 
swer of  the  witness,  which  was,  **I  agreed  to  take  charge  of 
the  work,"  yet,  as  we  view  this  evidence,  that  part  of  the 
question  and  answer  was  not  such  as  would  work  material 
harm  to  appellant.  The  remainder  of  the  answer,  evidently 
in  response  to  the  remaining  part  of  the  question, 

7.  calling  for  what  was  said  as  to  the  amount  he  was  to 
receive,  is  also  subject  to  criticism.     It  was:    **He 

agreed  to  pay  me  $125  a  month  and  all  expenses.  He  stated 
to  me  then  and  there  that  he  would  pay  me  for  the  work,  or 
see  that  I  was  paid  said  amount."  The  vice  of  the  answer 
is  in  the  use  of  the  word  ** agreed,"  but  when  considered  in 
connection  with  the  question  calling  for  what  was  said  on 
that  subject,  and  in  view  of  the  latter  part  of  the  answer, 
the  words  *'he  agreed"  were  used  by  the  witness  in  the 
sense  of  "he  said"  or  '*he  stated,"  and  we  are  inclined  to 
believe  that  he  was  so  understood  by  the  jury. 

The  next  question  was  objectionable,  but  the  answer 

8.  M^as  not,  for  the  reason  that  it  merely  stated  the  time 
he  comineiieed  to  work  and  when  he  quit. 

The  next  question  to  which  objeetion  is  made  was  not  im- 
proper, as  it  merely  called  for  the  fact  as  to  whether  the 
witness  had  ever  had  any  negotiations  with  any  one 

9.  other  than  appellant.    After  answering  in  the  nega- 
tive, the  witness  stated  that  he  knew  of  no  other 

person  promoting  the  enterprise  (a  traction  line  between  La- 
porte  and  Michigan  City),  and  that  he  (appellant)  was  the 
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only  man  he  ever  talked  with  in  regard  to  the  work.  While, 
as  we  have  said,  the  practice  of  permitting  evidence  to  go 
to  the  jury  in  the  form  in  which  some  of  the  evidence  in 
this  case  was  presented  must  be  disapproved,  yet  from  the 
entire  record,  and  in  view  of  the  discretion  of  the  trial 
court  in  such  matters,  we  cannot  say  that  it  was  abused  to 
the  extent  of  being  grounds  for  a  reversal  of  the  judgment. 

Appellant  insists  that  instruction  fourteen  is  erroneous. 

It  reads  as  follows:   **If  you  find  that  plaintiff  performed 

the  services  alleged  in  the  complaint,  and  if  you  find 

10.  that  plaintiff  was  employed  by  an  officer  or  agent  of 
the  Northern  Traction  Company  for  and  on  behalf  of 
said  company,  and  said  services  were  rendered  in  pursuance 
of  such  contract,  then  defendant  in  this  case  would  not  be 
liable  unless  he  expressly  agreed  to  pay  the  same,"  Objec- 
tion is  made  to  the  part  of  the  instruction  that  we  have 
italicized.  It  is  insisted  that  under  this  instruction  the  jury 
would  be  warranted  in  finding  against  appellant,  if  he 
expressly  agreed  to  pay  for  such  services,  whether  or  not 
there  was  any  consideration  for  such  promise.  The  instruc- 
tion must  be  read  in  the  light  of  the  issues  and  the  evi- 
dence. There  is  no  claim  that  appellant  made  any  promise 
to  appellee  after  he  began  work,  nor  is  it  claimed  by  either 
party  that  appellant's  promise  was  conditioned  on  the  fail- 
ure of  any  one  else  or  of  the  Northern  Traction  Company 
to  pay  for  the  work.  The  wording  **  expressly  agreed  to  pay 
the  same,'*  signifies  a  primary  or  original  undertaking  to 
pay,  and  such  agreement  is  not  within  the  statute  of  frauds. 
Week  V.  Widgeon  (1899),  23  Ind.  App.  405.  It  will  not 
do  to  say  that  a  promise  on  the  one  side  and  complete  per- 
formance on  the  other  is  wanting  in  consideration,  or  that 
the  promise  cannot  be  enforced  because  there  was  no  con- 
sideration. 

Judgment  affirmed. 
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Cincinnati,  Bluffton  and  Chicago  Railroad  v. 

Wall. 

[No.  7,301.     Filed  November  14,  1911.] 

1.  Pleading. — Complaint, — Demurrer, — Amended  Complaint, — ^Tlie 
filing:  of  an  amended  complaint  while  a  demurrer  to  the  original 
complaint  was  pending  takes  such  original  complaint  out  of  the 
record  and  a  subsequent  ruling  on  the  demurrer  raises  no  ques- 
tion.   P.60& 

2.  Pleading, — Amended  Complamt, — Demurrer. — ^A  demurrer  filed 
after  the  filing  of  an  amended  complaint  will  be  deemed  as  ad- 
dressed to  such  amended  complaint,  the  original  complaint  being 
out  of  the  record,    p.  608. 

d.  Injunction. — Deeds, — Covenants, —  Breach, —  Railroads. —  Comr 
plaint, — ^A  complaint  alleging  that  the  plaintiff  conveyed  a  right 
ci  way  to  defendant  railroad  company's  agent,  that  defendant 
company  accepted  and  occupied  such  right  of  way,  that  a  cove- 
nant in  such  deed  required  the  grantee  to  construct  "a  standard 
fence  of  woven  wire,  with  barbs  on  top,  sufficient  to  turn  all 
kinds  of  stock  and  should  permanently  maintain  a  9»od  and  law- 
ful fence,"  that  defendant  was  threatening  to  erect  an  unlawful 
fence  insufficient  to  turn  stock,  that  the  erection  of  such  fence 
would  work  irreparable  damage  to  plaintiff  and  that  defendant 
was  Insolvent,  and  praying  an  injunction,  is  sufficient  when  ques- 
tioned for  the  first  time  on  aiH)eal.    p.  608. 

4.  In JVNcnoy,-  Legal  Remedy, — Injunctive  relief  will  not  be  de- 
nied on  the  ground  that  the  plaintiff  has  a  legal  remedy,  unless 
the  legal  remedy  is  as  full  and  adequate  as  the  remedy  in  equity, 
p.  608. 

6.  I N  J  u  NcnoN. — D  eeds, — Covennn  ts, — Fences, — Railroads, — ^Where 
plaintifTs  deed  to  a  railroad  company  provided  for  the  construc- 
tion and  maintenance  by  the  company  of  a  fence  "sufficient  to 
turn  all  kinds  of  stock,*'  and  the  company  was  threatening  to 
build  an  insufficient  fence,  the  plaintiff's  remedy  in  equity  is 
much  more  adequate  thnn  his  remedy  at  law,  especially  where 
plaintiff  used  his  lands  for  grazing  purposes,    p.  609. 

6.  Injunction. — Multiplicily  of  Suits. — Defcciive  Fences, — ^Where 
defendant  railroad  company  agreed  to  construct  and  maintain  a 
fence  "sufticieiit  to  turn  all  kinds  of  stock"  along  its  right  of  way 
through  plaintiff's  land,  equity  will  restrain  the  construction  of 
an  insufficient  fence  on  the  ground  that  it  will  prevent  a  multi- 
plicity of  actions  for  a  breach  of  the  covenant    pp.  609, 610. 

7.  Injunction.  —  Deed^i.  —  Covenants  to  Construct  Fence  dtong 
Railroad  Right  of  Way. — Statutes. — ^The  fact  that  railroad  cwn- 
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panies  are  required  by  statute  to  fence  their  rights  of  way,  does 
not  prevent  them  from  contracting  to  construct  and  maintain  a 
particular  kind  of  fence;  and  they  may  be  enjoined  from  con- 
structing a  diiTerent  kind  of  fence  from  the  one  contracted  for. 
p.  610. 

8.  Injunction. — Restraining  Breach  of  Covenant. — Specific  Per- 
formance.— The  breach  of  a  contract  enforceable  by  specific  per- 
formance may  be  enjoined,  the  remedy  of  Injunction  against  a 
breach  being  a  negative  specific  performance,     p.  (JIO. 

9.  Specific  Pebfobmance. — When  Granted. — In  order  to  enforce 
si>eciflc  performance  of  a  contract  It  must  be  founded  upon  a 
valuable  consideration,  It  must  be  definite,  fair,  just,  and  specific- 
ally enforceable  against  both  parties  without  hardship  against 
either,  and  there  must  he  no  equally  adequate  legal  remedy, 
p.  611. 

10.  SPECino  Pebfobmance. — Contracts. — Definitcn<!S8, — Parol  Evi- 
dence,— Fences. — Injunction. — A  contract  by  a  railroad  company 
to  construct  and  maintain  along  Its  riglit  of  way  "a  standard 
fence  of  woven  wire,  with  barbs  on  top,  suflfioleut  to  turn  all  kinds 
of  stock"  is  susceptible  of  specific  performance,  parol  evidence 
being  admissible  to  apply  the  terms  thereof  to  the  subject-matter ; 
and  the  violation  of  such  contract  may  be  enjoined,    pp.  611, 614. 

11.  Injunowon. — Legal  Remedy, — Election. — The  fact  that  plain- 
tiff chose  an  equitable  remedy  when  he  might  have  secured  re- 
lief In  an  action  at  law,  is  not  a  sufficient  answer  to  a  suit  in 
equity,    p.  612. 

12.  Injunction. — Partial  Relief, — ^Injunctive  relief  will  not  be 
denied  on  the  ground  that  full  relief  cannot  be  awarded;  and  if 
one  party  has  fully  performed  his  part  of  the  contract,  and  the 
other  is  in  the  enjoyment  of  his  rights  secured  by  the  contract, 
he  may  be  enjoined  from  violating  the  express  affirmative  pro- 
visions on  his  part.    p.  612. 

13.  Specific  Pebfobmance. — Building  Contracts. — ^Ordinarily,  build- 
ing contracts  will  not  be  specifically  enforced;  but  In  certain 
cases,  where  justice  cannot  be  otherwise  secured,  they  will  be  so 
enforced,    p.  614. 

14.  Spfxific  Pebfobmance — Discretion, — ^The  right  to  specific  per- 
formance is  a  matter  of  sound  legal  discretion,  controlled  by 
equitable  principles,  and  exercised  upon  a  consideration  of  all 
the  circumstances  of  the  particular  case.    p.  614. 

15.  Injunction. — Breach  of  Covenant  to  Fence. — Deeds. — Agency. 
— A  railro4id's  bleach  of  covenant  to  build  a  particular  kind  of 
fence  may  be  enjoined ;  and  the  fact  that  the  deed  containing  the 
covenant  was  executed  to  the  company's  agent  does  not  affect 
the  matter,  where  the  company  was  in  possession  of  the  land 
and  accepting  the  benefits  of  the  grant,    p.  614. 
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16.    Appeal. — PreswrnpiUms, — On   appeal   the   presumptioii   Is   in 
favor  of  the  action  of  the  trial  court    p.  615. 

From  Huntington  Circuit  Court ;  Samuel  E.  Cook,  Judge. 

Suit  by  Robert  Wall  againgt  the  Cincinnati,  Bluffton  and 
Chicago  Railroad.  From  a  decree  for  plaintiff,  defendant 
appeals.   AffirmecL 

Lesh  &  Lesh,  for  appellant. 

James  C,  Branya/n,  John  8.  Branyan  and  Wilbur  E.  Bran- 
yan,  for  appellee. 

Pelt,  P.  J. — The  complaint  shows  that  by  deed,  duly  exe- 
cuted by  appellee  and  his  wife  to  an  agent  of  appellant,  a 
strip  of  ground  sixty  feet  wide  was  conveyed  by  appellee, 
and  accepted  and  occupied  by  appellant  as  a  right  of  way ; 
that,  as  a  part  of  the  consideration  for  the  conveyance,  it 
was  provided  in  the  deed  that  the  grantee  should  construct 
**a  standard  fence  of  woven  wire,  with  barbs  on  top,  suf- 
ficient to  turn  all  kinds  of  stock  and  should  permanently 
ihaintain  a  good  and  lawful  fence." 

The  complaint  further  averred  that  appellant  was  threat- 
ening and  preparing  to  erect  and  maintain,  at  the  place 
designated  in  the  deed,  a  fence  that  was  unlawful,  and  was 
insufBcient  to  turn  stock  of  all  kinds ;  that  the  wires  were  of 
flimsy  material,  insufficient  in  size  and  strength,  the  spaces 
between  them  were  too  wide,  and  the  posts  were  too  far 
apart  to  make  a  good  fence;  that  the  fence  should  be  not 
less  than  four  feet  high,  while  the  one  to  be  erected  was 
only  forty-five  inches  high,  and  would  be  of  little  value  to 
appellee,  because  it  would  not  turn  hogs  and  other  stock  he 
desired  to  pasture  upon  his  land  adjoining  the  right  of  way 
along  which  the  proposed  fence  was  to  be  erected ;  that  the 
erection  of  said  proposed  fence  would  cause  irreparable  in- 
jury  to  appellee,  and  in  violation  of  the  terms  of  said  deed ; 
that  appellant  was  insolvent. 

Issue  was  joined  by  general  denial.    A  trial  by  the  court 
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resulted  in  a  decree  restraining  appellant  from  erecting  the 
proposed  fence. 

The  errors  assigned  are  (1)  the  overruling  of  the  de- 
murrer to  the  amended  complaint,  (2)  the  failure  of 
the  amended  complaint  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  (3)  the  overruling  of  the  motion  for 
a  new  trial. 

A  demurrer  for  want  of  facts  was  filed  to  the  original  com- 
plaint. Pending  the  ruling  upon  the  demurrer,  an  amended 
complaint  was  filed,  but  the  demurrer  was  not  refiled,  though 
it  was  afterwards  overruled  and  exception  taken. 

The  complaint  to  which  the  demurrer  was  addressed  went 
out  of  the  case  when  the  amended  complaint  was 

1.  filed,  and  the  ruling  upon  the  demurrer  filed  before 
the  amended  complaint  was  filed  presents  no  question 

as  to  the  sufficiency  of  the  amended  complaint. 

If  the  demuryer  had  been  filed  after  the  amended  com- 
plaint was  on  file,  the  fact  that  it  did  not  designate  the  plead- 
ing as  an  amended  complaint  would  be  immaterial,  as 

2.  the  amended  complaint  was  the  only  one  then  before 
the  court.    Chicago,  etc.,  R.  Co.  v.  Stepp  (1909),  44 

Ind.  App.  353;  Scott  v.  LaFayette  Gas  Co.  (1908),  42  Ind. 
App.  614;  City  of  Vincennes  v.  Spees  (1905),  35  Ind.  App. 
389. 

The  complaint  omits  no  essential  element  of  recovery,  and 
.is  sufficient  to  bar  another  action,  so  that  when  first  ques- 
tioned after  judgment  by  independent  assignment  of 

3.  error  it  is  sufficient.  Oliver  Typewriter  Co.  v.  Varxce 
(1911),  ante,  21;  Forrest  v.  Corey  (1902),  29  Ind. 

App.  159. 

It  is  contended  that  the  complaint  is  insufficient,  and  that 

the  judgment  is  erroneous,  because  it  appears  that  appellee 

has  an  adequate  remedy  at  law  for  damages  for  breach 

4.  of  the  covenant  in  his  deed.  But  it  is  not  sufficient 
ground  for  denying  an  injunction,  that  there  is  a 
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legal  remedy,  iinless  it  also  appears  that  the  remedy  at  law 
is  as  full  and  adequate  as  the  remedy  in  equity. 

It  fully  appears  in  this  case,  from  both  the  complaint  and 

the  evidence,  that  the  fence  to  be  erected  was  along  the  right 

of  way  of  a  railroad,  and  that  the  adjoining  premises 

5.  were  used  for  grazing   and  agricultural  purposes. 
These  facts  distinguish  the  case  from  cases  dealing 

with  the  ordinary  contracts  relating  to  fences  and  other 
structures. 

The  rule  is  firmly  established  in  this  State,  that  a  party 
will  be  granted  injunctive  relief  even  though  he  may  have 
a  clear  legal  remedy,  if  the  remedy  at  law  is  not  as  prompt, 
practical,  eificient  and  adequate  as  that  afforded  by  equity. 
The  location  of  this  proposed  fence  makes  this  rule  peculiarly 
applicable  here,  for  it  is  unreasonable  to  say  that  appellee's 
remedy  for  dama§es,  which  would  be  available  after  his 
stock  had  escaped  from  the  enclosure,  and,  possibly,  had  been 
lost  or  killed,  is  as  adequate  and  practical  as  the  remedy  by 
injunction.  Brugh  v.  Denman  (1906),  38  Ind.  App.  486; 
Hatfield  v.  Mahoney  (1907),  39  Ind.  App.  ^99;  Ingle  v.  Bot- 
toms (1903),  160  Ind.  73;  Chappell  v.  Jasper  County,  etc., 
Oas  Co.  (1903),  31  Ind.  App.  170;  Miller  v.  Bowers  (1902), 
30  Ind.  App.  116;  Denny  v.  Denny  (1887),  113  Ind.  22; 
Beatty  v.  Coble  (1895),  142  Ind.  329;  Sullivan  v.  Kohlen- 
berg (1903),  31  Ind.  App.  215. 

There  is  another  well-established  rule  which  sustains  the 

right  to  injunctive  relief  in  this  case.    This  rule  is  stated  in 

1  High,  Injunctions  (4th  ed.)  §12,  as  fojlows:    **The 

6.  prevention  of  vexatious  litigation  and  of  a  multiplic- 
ity of  suits  constitutes  a  favorite  ground  for  the  ex- 
ercise of  the  jurisdiction  of  equity  by  way  of  injunction; 
and  it  may  be  laid  down  as  a  general  rule  that  whenever  the 
rights  of  a  party  aggrieved  cannot  be  protected  or  enforced 
in  the  ordinary  course  of  proceedings  at  law,  except  by  nu- 
merous and  expensive  suits,  a  court  of  equity  may  properly 

Vol.  48—39 
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interpose  and  afford  relief  by  injunction."  To  the  same 
effect  are  the  following  cases:  Owen  v.  PhiUips  (1881),  73 
Ind.  284,  294;  Lake  Erie,  etc.,  B.  Co.  v.  Young  (1893),  135 
Ind.  426,  431,  41  Am.  St.  430;  Vandalia  Coal  Co.  v.  Lawson 
(1909),  43  Ind.  App.  226;  Gray  v.  Foster  (1910),  46  Ind. 
App.  149;  Stovall  v.  McCutchen  (1900),  107  Ky.  577-581, 
54  S.  W.  969,  47  L.  B.  A.  287,  92  Am.  St.  373 ;  Campbell  v. 
Seaman  (1876),  63  N.  Y.  568,  20  Am.  Rep.  567;  Lonsdale 
Co.  V.  City  of  Woonsocket  (1899),  21  R.  I.  498,  44  Ati.  929. 
The  fact  that  we  have  a  statute  under  which  the  land- 
owner may  proceed  to  build  a  fence,  affords  no  ground  foi 
an  exception  to  the  rule  just  stated,  or  for  the  denial 

7.  of  injunctive  relief  where  the  parties  have  seen  fit 
to  enter  into  a  contract  fully  stating  their  respective 

rights  and  duties. 

Here,  the  remedy  at  law  for  violating^e  contract  would 

be  available  whenever  appellee  suffered  loss  or  damage 

6.    occasioned  by  the  insufficient  and  defective  fence,  and 

the  number  of  such  suits  would  be  Umited  only  by  the 

number  of  such  occurrences. 

There  is  another  rule  applicable  in  cases  of  this  character. 

In  4  Pomeroy,  Eq.  Jurisp.  (3d  ed.)  §1341,  it  is  said:    **An 

injunction  restraining  the  breach  of  a  contract  is  a 

8.  negative  specific  enforcement  of  that  contract.  The 
jurisdiction  of  equity  to  grant  such  injunction  is  sub- 
stantially coincident  with  its  jurisdiction  to  compel  a  specific 
performance.  Both  are  governed  by  the  same  doctrines  and 
rules;  and  it  may  be  stated  as  a  general  proposition  that 
wherever  the  contract  is  one  of  a  class  which  will  be  affirm- 
atively specifically  enforced,  a  court  of  equity  will  restrain 
its  breach  by  injunction,  if  this  is  the  only  practical  mode 
of  enforcement  which  it«  terms  permit.  •  •  •  The  uni- 
versal test  of  the  jurisdiction,  admitted  alike  by  the  courts 
of  England  and  of  the  United  States,  is  the  inadequacy  of 
the  legal  remedy  of  damages  in  the  class  of  contracts  to 
which  the  particular  instance  belongs." 
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If  the  contract  in  question  here  is  one  that  can  be  en- 
forced by  specific  performance,  then  it  comes  within  the 
rule  established  by  the  overwhelming  weight  of  authority, 
that  equity  will  interpose  to  prevent  the  violation  of  a  con- 
tract that  may  be  so  enforced.  In  some  exceptional  cases 
equity  will  grant  relief  by  injunction,  \\'here  specific  per- 
formance of  the  contract  cannot  be  enforced.    To  be 

9.  entitled  to  enforce  a  contract  by  specific  performance, 
it  must  appear  that  it  is  founded  on  a  valuable  con- 
sideration, is  complete  and  definite  in  its  terms,  and  fair  and 
just  in  all  its  parts.  It  must  be  susceptible  of  being  specific- 
ally enforced  against  both  parties,  without  adding  to  its  pro- 
visions, and  be  susceptible  of  enforcement  without  hardship 
to  either  party.  The  absence  of  a  legal  remedy  must  appear, 
or  if  there  be  such  remedy,  it  must  be  shown  not  to  be  so 
plain  and  adequate,  or  as  praetieal  and  eflleient  to  the  ends 
of  justice  aad  its  prompt  administration,  as  the  remedy  in 
equity.  26  Am.  and  Eng.  Eney.  Law  (2d  ed.)  38;  Louisville 
etc.,  R.  Co.  V.  Bodenschatz  Stone  Co.  (1895),  141  Ind.  251- 
263 ;  IJcerd  v.  Beavers  (1886),  106  Ind.  483,  485 ;  Fairchild  v. 
Dement  (1908),  164  Fed.  200;  McRae  v.  Smart  (1907),  120 
Tenn.  413,  114  S.  W.  729. 

By  the  covenants  of  the  deed,  which  constitute  the  con- 
tract in  this  case,  appellant  is  bound  to  construct  *  *  a  standard 
fence  of  woven  wire,  with  barbs  on  top,  sufficient  to 

10.  turn  all  kinds  of  stock.''    These  specifications  are  so 
definite  and  certain  as  to  enable  a  court  to  enforce 

the  contract  without  adding  to  its  terms.  If  necessary,  the 
rule  may  be  invoked  that  parol  testimony  may  be  heard,  not 
to  add  to  or  vary  the  terms  of  the  contract,  but  to  apply  it  to 
its  subject-matter.  26  Am.  and  Eng.  Ency.  Law  (2d  ed.)  38 ; 
Colerick  v.  Hooper  (1852),  3  Ind.  316,  317,  56  Am.  Dec.  505 ; 
Tewkshury  v.  Howard  (1894),  138  Ind.  103,  106;  Cutsinger 
V.  Ballard  (1888),  115  Ind.  93,  95;  Burke  v.  Mead  (1902), 
159  Ind.  252. 
In  discussing  the  application  of  the  doctrine  of  specific 
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j'^TfonriAiic-e,  in  tf.e  eel-b rated  ease  of  r»fM/ii  P«c-  -B.  Co.  v. 
("h'^nqo,  f*f,,,  R.  Co.  (18:^6  ,  1^3  U.  S.  5M.  600.  116  Sup. 
rt.  u;:^,  41  L.  Ed.  265,  Chief  Jnstiee  Fuller  said:  '-The 
jiiri^'ii''tion  of  courts  of  equity  to  decree  the  sjh^^-iSe  per- 
fffmmncjt  f,f  atn-'-'-r/ients  is  of  a  very  ancient  date,  and  rests 
on  the  t^roujii]  of  tJ:e  inadequacy  and  incompMent^s  of  the 
remedy  at  law.  Its  ex^nise  prevents  the  intolerable  travesty 
of  jiixtice  invohxl  in  [>erniittimr  parties  to  refuse  perform- 
ance of  their  contracts  at  pleasure  by  electing  to  pay  dam- 
ages for  the  bn^ich.  It  is  not  contended  that  multiplieity 
of  suits  to  n*eover  dama^«^s  for  the  refusal  of  defendants  to 
perfona  would  afford  adequate  relief,  nor  could  it  be,  for 
such  a  remedy  under  the  circumstances  would  neither  be 
plain  nor  complete,  nor  a  sufficient  substitute  for  the  remedy 
in  equity." 

In  many  cases  a  person  is  entitled  to  his  choice  of  remedies, 

and  the  facrt  that  he  seeks  equitable  relief,  when  he  might 

have  an  action  at  law  for  damages,  is  not  a  suf- 

11.  ficient  answer  to  the  suit  in  equity.    If  his  application 
for  e<iuitable  relief  comes  within  the  established  rules 

in  other  respec'ts,  and  such  remedy  is  more  complete,  ade- 
quate and  practical  in  the  prompt  administration  of  justice, 
the  writ  should  not  be  denied.  26  Am.  and  Eng.  Ency.  Law 
(2d  ed.)  20;  4  Pomeroy,  Eq.  Jurisp.  (3d  ed.)  §1405. 

The  fact  that  the  writ  of  injunction,  if  granted,  will  not 

in  and  of  itself  afford  full  and  complete  relief,  is  not  in  all 

cases  sufficient  ground  for  denying  the  writ,  where 

12.  the  party  is  otherwise  entitled  to  it.  If  one  party  to 
the  contract  has  fully  performed  his  part  of  the  obli- 
gation, and  the  other  is  in  full  enjoyment  of  the  rights 
secured  by  the  contract,  and  is  attempting  to  execute  his 
part  of  the  agreememt  in  a  manner  expressly  forbidden  by 
its  provisions,  or  impliedly  forbidden  by  the  affirmative  re- 
quirements resting  upon  him  by  virtue  thereof,  then  an 
injunction  may  properly  issue,  forbidding  such  attempted 


MAY  TERM,  1911.  613 


Cincinnati,  etc..  Railroad  v.  Wall — 18  Ind.  App.  605. 

execution.  4  Pomeroy,  Eq.  Jurisp.  (3d  ed.)  §§1341-1343; 
Welty  V.  Jacobs  (1898),  171  lU.  624,  631,  49  N.  E.  723,  40 
L.  R.  A.  98;  Fry,  Spec.  Perf.  (3d  Am.  ed.)  §§836-845,  1120; 
26  Am.  and  Eng.  Ency.  Law  (2d  ed.)  29. 

While,  as  a  general  rule,  building  contracts  will  not  be 
specifically  enforced  because  of  uncertainty,  and  of  the  in- 
herent discretion  and  special  skill  required,  as  well 

13.  as  the  impracticability  of  enforcing  the  court's  de- 
cree, yet  there  are  well-recognized  exceptions  to  the 

general  rule,  some  of  which  are  as  follows:  (1)  Where  the 
structure  is  of  simple  design,  clearly  defined  and  certain  in 
its  requirements.  (2)  Where  the  plaintiff  has  a  material 
interest  in  the  structure  not  susceptible  of  adequate  com- 
pensation in  damages.  (3)  Where  the  defendant  has  con- 
tracted to  erect  the  structure  on  land  acquired  by  conveyance 
from  the  plaintiff.  (4)  Where  there  has  been  part  perform- 
ance so  that  the  defendant  is  enjoying  the  benefits  of  the 
contract  by  the  terms  of  which  he  is  obligated  to  erect  the 
structure.  Fry,  Spec.  Perf.  (3d  Am.  ed.)  §76  and  notes; 
4  Pomeroy,  Eq.  Jurisp.  (3d  ed.)  §1402  and  notes;  Story, 
Bq.  Jurisp.  §§727,  728;  Bromberg  v.  Eugenotto  Constr.  Co. 
(1908),  158  Ala.  323,  48  South.  60,  19  L.  R.  A.  (N.  S.)  1175. 
In  any  case,  the  right  to  specific  performance  is  a  matter 
of  sound  judicial  discretion,  controlled  by  established  princi- 
ples of  equity,  and  exercised  upon  consideration  of 

14.  all   the   circumstances   of   each   particular  case.     4 
Pomeroy,  Eq.  Jurisp.  (3d  ed.)  §1404;  Ash  v.  Daggy 

(1855),  6  Ind.  259 ;  Boldt  v.  Early  (1904),  33  Ind.  App.  434, 
104  Am.  St.  255;  Ames  v.  Ames  (1910),  46  Ind.  App.  597. 

In  4  Pomeroy,  Eq.  Jurisp.  (3d  ed.)  §1404,  it  is  said: 
''Where,  however,  the  contract  is  in  wrting,  is  certain  in  its 
terms,  is  for  a  valuable  consideration,  is  fair  and  just  in  all 
its  provisions,  and  is  capable  of  being  enforced  without  hard- 
ships to  either  party,  it  is  as  much  a  matter  of  course  for  a 
court  of  equity  to  decree  its  specific  performance  as  for  a 
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court  of  law  to  award  a  judgment  for  damages  for  its  breach. 
•  •  •  The  remedy  of  specific  performance  is  governed  by 
the  same  rules  which  control  the  administration  of  all  other 
equitable  remedies.  •  •  •  He  who  seeks  equity  must  do 
equity,  and  he  who  comes  into  equity  must  come  with  clean 
hands." 

In  14  Current  Law  1960,  it  is  said:  "Generally  speaking 
any  fair  and  valid  contract  may  be  enforced  if  property' 
rights  are  involved,  and  if  the  contract  is  one  susceptible  of 
being  enforced." 

The  fulfilment  of  the  contract  before  us  is  a  part  of  the 

consideration  for  the  conveyance  of  the  right  of  way  enjoyed 

by  appellant.     Appellee  has  fully  executed  his  part 

10.  C'f  the  obligation.  The  fence  is  of  simple  design  and 
clearly  defined,  and  appellee,  who  has  a  material  inter- 
est in  its  construction,  comes  with  clean  hands,  demanding 
equitable  iilief.  The  specific  performance  of  the  contract 
could  be  decreed  and  enforced  without  complication,  and 
where  this  is  true,  the  authorities  fully  authorize  the  issuance 
of  the  writ  of  injunction  to  prevent  its  violation.  2  High, 
Injunctions  (4th  ed.)  §1109;  Xenia  Real  Estate  Co.  v.  Macy 
(1897),  147  Ind.  568;  Shubert  v.  Woodward  (1909),  167 
Fed.  47,  53,  92  C.  C.  A.  509 ;  Welty  v.  Jacobs,  supra. 

There  was  abundant  evidence  from  which  the  court  may 

have  ec^ncluded  that  the  proposed  fence  was  not  a  lawful 

fence,  nor  such  as  appellee  was  bound,  by  the  coven- 

15.  ants  of  the  deed,  to  erect.  The  fact  that  the  deed  was 
to  an  agent,  and  no  formal  acceptance  of  it  by  ap- 
pellant is  shown,  can  make  no  difference,  as  appellant  was  in 
possession  of  the  right  of  way,  and  proceeding  to  erect  a 
fence  that  it  claims  complies  with  the  terms  of  the  deed. 
It  could  not  accept  the  benefit  derived  from  the  deed,  and  at 
the  same  time  ignore  its  covenants.  Assuming  to  proceed  in 
compliance  with  the  terms  of  the  deed,  appellant  should  not 
be  permitted  to  erect  a  fence  inferior  to  the  standard  set 
thereby. 
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The  presumption  is  in  favor  of  the  action  of  the  trial 
court,  and  we  find  no  cause  for  criticism  in  this  case. 
16.    The  motion  for  a  new  trial  was  properly  overruled. 
Judgment  affirmed. 


Peabody  Alwert  Coal  C!ompany  v.  Yandell. 

[No    7,145.     Filed  November  15,  1911.] 

1.  Masteb  and  Sebvant. — Coal  Mines. — Props. — Registering  Need 
thereof. — Complaint, — In  a  complaint  for  personal  injuries  alleged 
to  have  been  sustained  because  of  a  lack  of  props  for  a  coal  mine 
in  which  plaintiff  was  employed,  it  is  not  necessary  to  allege 
that  the  plaintiff  registered  a  request  for  props  on  the  black- 
board provided  for  that  purpose.  Muren  Coal,  etc.,  Co.  v.  Cope- 
land,  46  Ind.  App.  230,  followed,    p.  616. 

2.  Master  and  Servant. — Coal  Mines. — Power  to  Make  Roof  Se- 
cure,— Complaint. — Transfer. — Whether  a  complaint  by  a  miner 
for  injuries  sustained  because  of  an  insecure  roof  in  a  coal  mine 
must  allege  that  such  roof  could  have  been  made  safe,  is  a  ques- 
tion the  Appellate  Court  cannot  decide  where  there  Is  an  equal 
division  of  the  judges  on  such  question,  and  the  case  will  be 
transferred  to  the  Supreme  Court    p.  616. 

From  Sullivan  Circuit  Court;  Charles  E.  Bender  son, 
Judge. 

Action  by  Era  Yandell  against  the  Peabody  Alwert  Coal 
Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals. (For  final  decision,  see  —  Ind.  — .)  Transferred  to 
Supreme  Court, 

John  T,  Hays  and  Will  H,  Hays,  for  appellant. 
J.  W.  Lindley  and  0.  B,  Harris,  for  appellee. 

Per  Curiam. — This  action  was  brought  by  Era  Yandell 
against  appellant,  under  the  provisions  of  the  statute  regu- 
lating coal  mines,  to  recover  damages  occasioned  by  the 
death  of  her  husband,  who  lost  his  life  while  employed  in 
the  mines  operated  by  appellant.  The  trial  below  resulted  in 
a  verdict  and  judgment  in  favor  of  appellee,  and  the  case 
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is  here  on  appeal.  The  complaint  apparently  proceeds  on 
the  theory  that  the  mine  boss  violated  the  provisions  of  the 
statute  by  failing  properly  to  inspect  the  working  place  of 
appellee's  decedent,  to  see  that  it  was  properly  timbered  and 
that  the  safety  of  the  mine  was  assurred,  and  to  see  that  a 
sufficient  supply  of  timbers  was  on  hand  at  said  working 
place;  and  that  the  mine  operator  violated  the  provisions 
of  the  act  by  failing  to  deliver  props,  caps  and  timbers  at  the 
working  place  of  appellee's  decedent,  so  that  he  might  at  all 
times  be  able  to  secure  his  working  place  from  caving  in ;  and 
that,  by  reason  of  such  failure  to  furnish  props,  caps  and 
timbers  the  roof  fell  upon  him,  causing  his  death. 

A  demurrer  was  filed  to  the  complaint  and  overruled,  and 

this  ruling  is  assigned  as  error.     The  complaint  is  assailed 

upon  two  grounds.    The  first  objection  urged  against 

1.  it  is  that  it  does  not  aver  facts  showing  that  appellee's 
decedent  registered  on  the  blackboard,  maintained  for 

that  purpose,  a  request  for  props  and  timbers,  giving  the 
number  required  and  the  lengths,  as  provided  by  the  act, 
and  that  after  such  request  appellant  neglected  or  refused 
to  furnish  such  timbers.  This  court  is  agreed  upon  the  ques- 
tion presented  by  this  objection  to  the  complaint,  and  is  of 
the  opinion  that  the  want  of  such  an  averment  does  not  make 
the  complaint  insufficient,  and  that  the  doctrine  announced 
in  the  case  of  Muren  Coal,  etc,  Co,  v.  Copeland  (1910),  46 
Ind.  App.  230,  should  be  followed. 

The  second  ground  of  objection  is  that  the  complaint  does 

not  aver  facts  showing  that  the  roof  of  the  mine,  at  the  place 

where  injury  occurred,  could  have  been  propped  so 

2.  as  to  render  it  secure  and  prevent  the  injury,  without 
an  unreasonable  interference  with  the  work  of  the 

mine.  It  is  insisted  upon  behalf  of  appellant  that  the  same 
rule  of  construction  should  be  applied  to  the  mining  act  as 
was  applied  by  the  Supreme  Court  in  construing  the  statute 
requiring  dangerous  machinery  to  be  guarded.  Laporie  Car- 
riage Co,  V.  Sullender  (1905),  165  Ind.  290;  Robertson  v. 
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Ford  (1905),  164  Ind.  538.  We  are  asked  to  follow  and 
reaffirm  the  rule  announced  by  this  court  in  the  case  of  ZeU 
ler,  McClellan  i&  Co.  v.  Vinardi  (1908),  42  Ind.  App.  232. 
Upon  the  question  thus  presented,  it  is  impossible  for  this 
court  to  agree,  three  being  of  the  opinion  that  the  rule  ap- 
plied by  the  Supreme  Court  in  the  construction  of  the  fac- 
tory act  should  be  applied  to  the  act  under  consideration, 
while  the  other  three  are  of  the  opinion  that  the  rule  of  con- 
struction referred  to  has  been  extended  quite  far  enough, 
and  that  the  case  of  Zeller,  McClellan  &  Co.  v.  Vinardi, 
supra,  should  be  as  to  that  part  overruled.  Other  ques- 
tions are  involved  in  the  decision  of  this  case,  but  as  a  de- 
cision of  the  question  here  presented  is  vital  and  essential  to 
its  determination,  the  case  is  ordered  transferred  to  the 
Supreme  Court. 


Maiben  v.  Manlove  et  al.  ^ 

[No.  7,991.     Filed  November  16,  1911.] 

1.  Appeal. — Transcript. — Verity. — A  properly-prepared  and  duly- 
authenticated  transcript  imports  verity,    p.  620. 

2.  Appeau — Matters  in  Bar. — How  Sfimcn. — Matters  in  bar  of  an 
appeal  may  bo  presented  without  formal  pleadings,  by  a  verified 
motion  to  dismiss,  and  such  motion  may  be  resisted  by  counter- 
affidavits,     p.  621. 

3.  Appeal. — Judgment. — Authority  of  Attorneys. — Contradicting. — 
Where  the  record  shows  that  attorneys  represented  defendant 
and  settled  his  ease,  his  affidavit  that  they  were  not  authorized 
will  not  overthrow  the  record,  where  counter-affidavits,  as  con- 
vincing as  defendant's,  stated  that  such  attornej's  were  author- 
ized,   p.  621. 

4.  Appeal. — Judgment  hy  Agreement. — Contradicting. — Estoppel. — 
A  judgment  for  possession  and  for  damages  for  unlawful  deten- 
tion of  real  estate,  further  providing  that  "in  pursuance  of  the 
agreement  of  the  parties  to  this  action  *  ♦  •  the  writ  of 
ejectment  shall  not  issue  under  this  judgment''  until  a  certain 
time,  affirmatively  shows  an  agreement  by  the  parties  to  the 
judgment,  and  the  parties  are  estopped  to  prosecute  an  appeal 
therefrom  after  the  benefits  thereof  have  been  accepted,    p.  621. 
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From  Cfc-N*!  Cir"  ;:t  Court :  John  S.  Lclry,  Jndge. 

Acti'.n  hv  M;.v  M^rilov^f  an^i  o'h*Ts  aeainst  Walter  Maiben. 
From  a  j  .'iir::. -nt  f'T  plaintiffs,  u-  fondant  apx^H^als.  Appeal 
dtJirnijiud, 

Long,  Yfirh,ti  ii'  Soudfr,  for  appellant. 

Davul  I).  Fit  Ue  and  Daiul  C.  Arthur,  fir  appellees. 

Vkj.t,  p.  J. — This  was  an  action  by  appt'llees  against  ap- 
f>ellant  for  fK^hs^fssion  of  real  estate,  and  for  damages  for  the 
unlawful  det^'ntion  thereof.  The  answer  was  a  general  de- 
nial. On  October  24,  1910,  appellees  obtained  judyrment  for 
poftSf'HHion  of  the  property — a  storeroom  in  the  city  of  Logans- 
port,  Indiana — ^and  for  $-390  damages.  The  judgment  is  in 
the  usual  form,  except  the  concluding  part  thereof,  which  is 
as  follows:  **It  is  further  adjudged  by  the  court,  in  pur- 
suance of  the  agreement  of  the  parties  to  this  action,  that  the 
writ  of  ejer'tment  shall  not  issue  under  this  judgment  until 
January  1,  1911.'' 

The  entry  shows  that  the  plaintiffs  were  present  by  Fickle 
&  Arthur,  their  attorneys,  and  the  defendant,  by  Lairy 
&  Mahoney,  his  attorneys.  On  January  4,  1911,  execution 
and  a  writ  of  ejectment  were  issued  on  the  judgment.  On 
January  5,  1911,  appellant  filed  his  motion  for  a  new  trial 
as  of  right,  and  tendered  his  undertaking,  as  by  law  re- 
quired. On  March  1,  1911,  the  court  overruled  the  motion 
for  a  new  trial  as  of  right,  and  this  appeal  was  prayed  and 
granted. 

The  qu(»Ktion  now  before  us  arises  on  appellee's  verified 
motion  to  dismiss  the  appeal.  The  substance  of  the  motion 
and  the  grounds  for  dismissal  are  as  follows:  (1)  That 
there  was  no  actual  trial  below,  and  the  judgment  was  taken 
by  compromise  and  agreement  of  the  parties;  (2)  that,  in 
pursuance  of  the  agreement,  no  execution  or  writ  of  eject- 
ment was  issued  tintil  January  4,  1911;  (3)  that  appellant, 
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with  full  knowledge  of  the  terms  of  said  agreement  and  judg- 
ment, made  payments  thereon  in  the  sum  of  $325,  and  re- 
mained in  the  possession  of  said  premises,  and  continued  to 
use  them  long  after  January  1,  1911;  (4)  that  after  the 
rendition  of  said  judgment,  and  prior  to  January  1,  1911, 
appellant  frequently  asserted  his  knowledge  of  the  provisions 
of  said  judgment,  and  of  the  time  he  was  to  give  possession 
of  the  premises,  and  sought  to  negotiate  a  lease  thereon  from 
January  1, 1911,  hut  was  unable  so  to  do ;  (5)  that  the  appeal 
is  not  in  good  faith,  but  is  solely  for  the  purpose  of  enabling 
appellant  to  occupy  the  premises  he  could  not  lease. 

The  motion  to  dismiss  is  supported  by  the  affidavit  of 
David  C.  Arthur,  one  of  the  attorneys,  and  also  by  one  of 
the  appellees. 

Appellant  has  filed  his  affidavit  in  opposition  to  the  motion, 
the  substance  of  which  is  that  he  held  the  premises  in  ques- 
tion by  authority  given  him  by  the  Logansport  Drug  Com- 
pany, a  corporation,  which  held  a  lease  thereon;  that  some 
time  after  July  1,  1910,  he  learned  that  the  action  for 
possession  had  been  filed ;  that  no  summons  was  served  upon 
him;  that  said  Logansport  Drug  Company,  through  its  at- 
torneys, Lairy  &  Mahoney,  appeared  to  said  action,  and 
agreed  to  the  judgment  without  his  knowledge  or  consent; 
that  he  did  not  authorize  the  attorneys  to  act  for  him ;  that 
he  made  no  payments  on  the  judgment,  but  paid  his  rent  to 
said  company,  which  made  any  payments  that  were  made 
on  the  judgment;  that  he  did  not  know  the  judgment  was 
rendered  against  him  until  after  January  1,  1911 ;  that  he 
admits  having  conversations  in  October,  November  or  Decem- 
ber, 1910,  with  attorneys  Lairy  &  Mahoney,  with  reference 
to  his  rights  in  and  to  the  real  estate,  but  denies  any  refer- 
ence in  such  conversations  to  the  judgment,  or  knowledge 
thereof  by  him  at  that  time ;  and  that  his  appeal  is  in  good 
faith. 

The  affidavit  of  said  Arthur  shows  that  about  July,  1910, 
he  was  informed  by  Moses  B.  Lairy  that  he  was  acting  as 
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attorney  for  appellant,  and  he  thereafter  dealt  with  him  as 
such  attorney ;  that  after  the  suit  was  filed,  and  before  the 
judgment  was  rendered,  appellant  stated  to  said  Arthur  that 
Lairy  &  Mahonej'^  were  his  attorneys,  that  he  was  following 
their  directions,  and  that  he  (Arthur)  should  thereafter  deal 
with  them ;  that  there  was  no  trial  of  the  action  for  posses- 
sion, but  the  terms  of  the  judgment  were  fully  agreed  upon 
by  the  attorneys,  an  entry  prepared,  submitted  to  the  court 
and  placed  of  record  in  the  form  shown  by  the  transcript; 
that  each  party  acted  upon  and  received  benefits  under  the 
judgment,  appellees  by  accepting  payments  thereon,  and 
appellant  by  continuing  in  the  undisturbed  possession  of  the 
premises  until  after  January  1,  1911;  that  appellant  had 
full  knowledge  of  the  rendition  and  provisions  of  said  judg- 
ment, and  after  the  issuance  of  the  execution  and  writ  on 
January  4,  1911,  sought  to  consult  IMr.  Mahoney,  as  his  at- 
torney. 

The  record,  in  a  properly-prepared  and  duly-authen- 

1.    ticated  transcript,  imports  absolute  verity  upon  ap- 
peal.   Ferris  v.  State  (1901),  156  Ind.  224. 

Appellant  invokes  the  foregoing  proposition  to  show  that 
there  was  a  trial,  and  that  the  judgment  in  this  case  was  not 
by  agreement,  and  in  so  doing  says:  **We  call  the  court's 
attention  at  the  outset  to  the  fact  that  the  record  shows  that 
appellant  filed  his  answer  in  general  denial  to  appellees'  com- 
plaint, that  evidence  was  heard,  and  that  upon  this  evidence 
the  court  rendered  the  judgment  appealed  from." 

But  the  record  also  shows  that  the  very  answer  upon  which 
appellant  relies  was  filed  by  his  attorneys,  Lairy  &  Maho- 
ney,  whose  authority  he  now  seeks  to  question,  by  matters 
dehors  the  record.  For  the  purposes  of  this  motion,  it  is  as 
legitimate  to  show  by  evidence  outside  the  record  that  the 
judgment  entered  was  by  compromise  and  agreement  of  the 
parties,  without  an  actual  trial,  as  to  show  in  the  same  way 
that  the  attorneys  who  filed  the  pleadings  and  prepared  the 
judgment  entry  were  not  authorized  so  to  do. 
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Matter  in  bar  of  an  appeal  may  be  presented  by  verified 

motions  to  dismiss,  and  may  be  resisted  by  counter-affidavits, 

without  any  formal  pleadings.     Elliott,  App.  Proc. 

2.  §§409-414;  Ewbank's  Manual  §231 ;  Buntin  v.  Hooper 
(1877),  59  Ind.  589;  Day  v.  School  City  of  Hunting- 

ton  (1881),  78  Ind.  280;  Louisville,  etc,  R.  Co.  v.  Boland 
(1880),  70  Ind.  595;  Williams  v.  Richards  (1899),  152  Ind. 
528. 

The  record  in  this  case  shows  the  appearance  in  the  circuit 

court  of  the  attorneys  for  both  plaintiffs  and  defendant,  and 

the  verified  statements  outside  the  record,  asserting 

3.  the  complete  authority  of  appellant's  attorneys,  are 
equally  as  strong  as  those  of  appellant  denying  such 

authority,  and,  on  the  facts  of  this  case  as  disclosed  by  the 
record,  the  verified  motion  and  the  affidavits,  are  far  more 
consistent  and  convincing.  Appellant  admits  knowledge  of 
the  suit,  and  conversations  with  the  attorneys  of  record  on 
the  subject  of  the  possession  of  the  property,  which  was  also 
the  subject-matter  of  the  suit.  In  fact,  considering  the  rec- 
ord and  the  affidavits,  the  conclusion  is  irresistible,  that  the 
denial  of  the  authority  of  appellant's  attorneys  in  the  case 
below  is  an  afterthought,  born  of  the  exigencies  of  his  need 
of  occupying  the  premises. 

Where  there  is  stch  a  conflict  in  the  affidavits  as  appears 
here  upon  the  question  of  the  authority  of  the  attorneys  for 
appellant  in  the  action  below,  we  are  not  required  to  reconcile 
the  conflict,  but  are  fully  warranted  in  adhering  to  the  rec- 
ord as  it  appears  in  the  transcript.  Louisville,  etc.,  R.  Co,  v. 
Boland,  supra;  Justice  v.  Justice  (1888),  115  Ind.  201. 

Appellant  does  not  deny  that  the  judgment  was  the  result 

of  a  compromise  and  agreement,  but  says  the  attorneys  were 

not  authorized  to  make  such  an  agreement  for  him. 

4.  The  showing  made  is  wholly  insufficient  to  warrant 
us  in  concurring  in  this  conclusion,  and  we  are  fully 

convinced  that  there  is  no  merit  in  appellant's  contention. 
Aside  from  the  affidavits,  the  record,  as  before  shown. 


622  APPELLATE  COURT  OP  INDIANA, 

Maiben  v,  Manloye— 48  Ind.  Appw  617. 

states  that  there  was  an  agreement  of  the  parties,  but  does 
not  set  it  out,  except  in  respect  to  the  delay  in  issuing  an 
execution  or  the  writ  of  ejectment.  This  is  conclusive  that 
there  was  an  agreement,  and  the  part  set  out  in  the  judg- 
ment is  wholly  beneficial  to  appellant  After  making  an 
agreement  and  accepting  benefits  derived  therefrom,  appel- 
lant is  in  no  position  to  disregard  it  or  to  split  it  up  and 
accept  the  part  that  is  beneficial  and  reject  that  which  does 
not  now  serve  his  purpose  of  securing  a  new  trial  as  a  matter 
of  right. 

Where  a  judgment  is  entered  by  consent,  or  by  compromise 
and  agreement  of  the  parties,  and  the  court  has  jurisdiction 
of  the  subject-matter,  the  parties  are  estopped  from  denying 
the  validity  of  the  judgment,  and  from  prosecuting  an  ap- 
peal on  account  of  any  errors  in  the  proceedings  or  judg- 
ment. Board,  etc.,  v.  Clark  (1909),  43  Ind.  App.  499 ;  Prince- 
ton Coal,  etc.,  Co.  v.  Gilmore  (1908),  170  Ind.  366;  Emng  v. 
Ewing  (1903),  161  Ind.  484;  Iitdianapolis,  etc.,  B.  Co.  v. 
Sands  (1892),  133  Ind.  433,  438. 

It  is  an  established  principle  of  our  law,  that  a  parly  can- 
not prosecute  an  appeal,  and  thereby  seek  to  reverse  a  judg- 
ment, the  benefits  of  which  he  has  voluntarily  and  knowingly 
accepted.  Such  acceptance  of  benefits  waives  any  errors 
otherwise  available,  and  estops  him  from  procuring  a  reversal 
of  the  judgment.  Sonntag  v.  Klee  (1897),  148  Ind.  536; 
McGrew  v.  Qrayston  (1896),  144  Ind.  165;  WilUams  v.  Rich- 
ards (1900),  152  Ind.  528;  Sterne  v.  Vert  (1886),  108  Ind. 
232;  Ewbank's  Manual  §§112,  113. 

In  this  case,  on  the  showing  made,  we  conclude  that  the 

judgment  was  entered  by  the  agreement  of  the  parties,  duly 

authorized,  and  that  such  agreement  is  shown  by  the  record 

as  well  as  by  the  motion  to  dismiss,  and  that  appellant  has 

accepted  the  benefits  of  the  judgment,  by  remaining 

5.  in  possession  of  the  premises  in  pursuance  of  the  agree- 
ment of  the  parties  and  the  judgment  of  the  court. 
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The  motion  of  appellees  is  therefore  sustained  and  the  ap- 
peal dismissed. 
Lairy,  C.  J.,  not  participating. 


Sherman  v,  Indianapolis  Traction  and  Terminal 

Company* 

[No.  7,358.    Filed  November  IT,  1911.] 

1.  Cabbiebs.  —  Interurhan  Railroads.  —  Instructions.  —  Burden  of 
Proof. — To  ^'Satisfaction"  of  Jury, — ^An  instruction,  in  a  personal 
Injury  case,  that  the  burden  is  on  the  plaintiff  to  establish  by  a 
preponderance  of  the  evidence  to  the  "satisfaction"  of  the  jury  the 
material  allegations  of  his  complaint,  should  be  refused;  but 
the  giving  thereof  does  not  constitute  reversible  error,  where  the 
other  instructions  clearly  define  what  is  meant  by  a  preponder- 
ance of  the  evidence,    p.  624. 

2.  Cabrikrs. —  Passengers. —  Injuries, —  Aggravating  Sickness, — In- 
structions.— In  an  action  by  a  passenger  for  personal  injuries,  an 
instruction  that  if  the  plaintiff  on  the  day  he  sustained  the  in- 
jury complained  of  contracted  ptomaine  poisoning,  resulting  in 
colitis  and  other  ailments,  and  that  his  pain  and  suffering  result- 
ing therefrom  was  indistinguishably  intermingled  with  the  pain 
and  suffering  from  the  alleged  injuries  proximately  caused  by  de- 
fendant intemrban  railroad  company's  negligence,  he  cannot  re- 
cover from  dt^fendant,  is  bad  under  any  state  of  the  evidence  on 
the  question  of  negligence,    pp.  627, 629. 

3.  Cabbiebs. — Negligence. — Damages, — Burden  of  Proof, — ^The  bur- 
den is  on  plaintiff  to  show  that  the  injury  received,  or  the 
pain  suffered,  was  due  in  whole,  or  in  part,  to  defendant's  negli- 
gence; but  whore  plaintiff  was  suffering  from  disease  at  the 
time  of  the  injury,  it  is  not  necessary  for  him  to  show  how  much 
he  would  have  suffered  from  the  disease  if  he  had  not  received 
the  Injury,  such  pain  from  sickness,  or  other  cause,  being  matter 
in  mitigation  to  be  shown  by  defendant,    pp.  628, 032. 

4.  NEGLmENCB. — Concurrent. — Liability,— Where  plaintiff's  injuries 
were  caused  by  the  concurrent  or  successive  negligence  of  two  or 
more  pereons,  one  of  such  persons,  when  sued  alone,  cannot 
escape  liability  on  the  ground  that  the  results  of  the  Injuries 
from  othors  cannot  be  apportioned  under  the  evidence,    p.  G29. 

5.  Appeal. — Omission  of  Evidence. — Instructions, — Presumptions. 
— ^The  presumption  that  a  questioned  instruction  given,  was  sup- 
ported by  the  evidence,  where  the  evidence  is  not  in  the  record, 
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does  not  apply,  where  the  Instruction  would  be  erroneous  under 
any  evidence  within  the  issues,  pp.  630, 631. 
6.  Appeal. — Presumptions. — Erroneous  Rulings, — When  Reversible, 
— ^The  presumption  is  that  the  rulings  of  the  trial  court  were 
correct;  but  where  erroneous  rulings  are  affirmatively  shown  by 
the  record,  so  material  and  influential  as  naturaliy  to  influence 
the  result  prejudicially  to  appellant,  the  judgment  should  be 
reversed,  unless  the  appellee  can  show  affirmatively  from  the 
record  that  such  rulings  were  harmless,    p.  630. 

Prom  Hendricks  Circuit  Court;  James  L.  Clark,  Judge. 

Action  by  Charles  H.  H.  Sherman  against  the  Indianapolis 
Traction  and  Terminal  Company.  Prom  a  judgment  for 
defendant,  plaintiff  appeals.    Reversed. 

Wymond  J,  Beckett,  for  appellant. 

F.  Winter,  W.  H.  Latta  and  Brill  &  Harvey,  for  appellee. 

Latoy,  C.  J. — This  action  was  brought  by  appellant  to 
recover  damages  for  personal  injuries,  which  he  alleges  were 
received  by  him  while  alighting  from  one  of  appellee's 
street  cars  in  the  city  of  Indianapolis,  upon  which  he  had 
been  riding  as  a  passenger. 

The  complaint  was  in  one  paragraph,  to  which  the  appellee 
filed  an  answer  of  general  denial  and  also  an  answer  setting 
up  the  two-year  statute  of  limitations.  Appellant  filed  a  re- 
ply in  general  denial  to  the  second  paragraph  of  answer,  and 
upon  the  issues  so  formed  the  cause  was  submitted  to  a  jury 
for  trial.  A  general  verdict  was  returned  in  favor  of  appel- 
lee, and  appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  judgment  was  rendered  for  appellee.  The 
only  error  assigned  for  reversal  is  the  overruling  of  appel- 
lant's motion  for  a  new  trial. 

The  only  question  presented  by  this  appeal  is  the  alleged 

error  of  the  trial  court  in  giving  to  the  jury  instructions 

one,  two  and  three,  requested  by  appellee.    The  first 

1.    instruction  complained  of  is  as  follows :»    ''In  an 

action  like  the  one  you  are  trying,  the  burden  is  upon 

the  plaintiff  to  establish  by  evidence  to  your  satisfaction  not 

only  that  the  agents^  servants  and  employes  of  the  defendant 
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street-car  company  were  negligent  in  manner  and  form,  as 
charged  in  his  complaint,  but  before  he  can  recover  for  any 
ailment  or  injury  from  which  he  is  now  suffering,  or  has 
suffered,  he  must  show  to  your  satisfaction,  by  a  fair  pre- 
ponderance of  all  the  evidence  in  the  case,  that  such  ailment 
and  suffering  are  the  direct  and  proximate  result  of  the  negli- 
gence of  defendant,  its  agents,  servants  and  employes,  as 
charged  in  the  complaint,  and  it  is  not  sufiBcient  to  warrant 
you  in  returning  a  verdict  in  favor  of  plaintiff,  that  he  en- 
shroud the  source  of  such  suffering 'and  ailment,  if  any  he 
has,  in  doubt  or  mystery,  but  the  evidence  must  be  such  as 
to  create  an  honest  conviction  in  your  minds  as  to  the  truth 
of  the  proposition  sought  to  be  established,  and  that  such  ail- 
ment or  suffering  is  the  direct  or  proximate  result  of  the 
negligence  of  defendant's  agents,  servants  and  employes,  as 
alleged  in  the  complaint,  and  does  not  residt  from  any  other 
cause." 

This  instruction  informed  the  jury  that  the  burden  was 
upon  plaintiff  to  establish  by  evidence,  to  the  satisfaction  of 
the  jury,  the  material  averments  of  his  complaint.  The  law 
requires  the  plaintiff  to  prove  the  material  averments  of 
his  complaint  by  a  fair  preponderance  of  the  evidence,  and 
the  claim  of  appellant  is  that  this  instruction  requires  a 
higher  degree  of  proof  than  the  law  exacts.  The  form  of 
expression  used  in  this  instruction  is  not  to  be  commended, 
and  has  been  expressly  condemned  by  the  supreme  court  of 
Illinois,  in  the  case  of  Mitchell  v.  Hindman  (1894),  150  111. 
538,  37  N.  E.  916.  In  that  case  it  appears  that  an  instruc- 
tion, that  stated  that  plaintiff  was  *' bound  to  prove  to  the 
satisfaction  of  the  jury  by  a  clear  preponderance  of  the  evi- 
dence,'* etc.,  had  been  requested  and  refused  by  the  trial 
court.  It  was  held  on  appeal  that  the  instruction  was  errone- 
ous, and  that  it  was  properly  refused.  The  language  used 
in  the  instruction  under  consideration  is  not  identical  with 
that  condemned  in  the  Illinois  case,  but  it  is  sufficiently 
Vol.  4«— 40 
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objectionable  to  justify  the  trial  court  in  refusing  it.  An 
instruction  may  contain  such  an  inaccurate  statement  of  the 
law  as  would  warrant  the  trial  court  in  refusing  to  give  it, 
and  still  the  objection  may  not  be  so  serious  as  to  warrant  a 
reversal  of  a  judgment  on  that  account.  In  this  case  the 
trial  court  could  very  properly  have  refused  to  give  said  in- 
struction, and  such  a  ruling  would  have  been  commendable ; 
but  having  given  the  instruction,  this  court  is  now  required 
to  determine  whether  the  language  employed,  when  consid- 
ered in  connection  with  the  other  instructions  given,  was 
such  as  would  probably  mislead  the  jury  to  the  prejudice  of 
appellant.  This  court  has  decided  repeatedly  that  an  in- 
struction that,  in  substance,  informs  the  jury  that  a  party 
having  the  burden  of  proof  as  to  a  certain  fact  or  issue  must 
establish  it  to  the  satisfaction  of  the  jury  by  a  fair  pre- 
ponderance of  the  evidence  is  not  reversible  error,  where  the 
Other  instructions  in  the  case  clearly  define  what  is  meant  by 
a  preponderance  of  the  evidence,  and  distinctly  advise  the 
jury  that  a  preponderance  of  the  evidence  will  be  sufiBcient 
to  justify  a  finding  in  favor  of  the  party  having  the  burden. 
In  such  cases  it  is  held  that  the  words  **to  the  satisfaction  of 
the  jury"  are  equivalent  to  **find"  or  ** believe.'*  Terre 
Haute  Traction,  etc.,  Co.  v.  Payne  (1910),  45  Ind.  App.  132; 
Baltimore,  etc.,  B.  Co.  v.  Walker  (1908),  41  Ind.  App.  588; 
Sams,  etc.,  Car  Coupler  Co.  v.  League  (1898),  25  Colo.  129, 
54  Pac.  642;  Callam  &  Co.  v.  Hanson  (1892),  86  Iowa  420, 
53  N.  W.  282;  Stewart  v.  Outhwaite  (1897),  141  Mo.  562,  44 
S.  W.  326. 

In  the  third  instruction,  given  at  the  request  of  plaintiff, 
the  court  told  the  jury  that  the  issues  were  to  be  determined 
by  a  preponderance  of  the  evidence,  and  also  informed  the 
jury  what  was  meant  by  said  term.  In  other  instructions  the 
jury  was  repeatedly  told  that  if  certain  facts  were  proved  by 
a  preponderance  of  the  evidence,  it  should  find  such  facts  by 
the  verdict.  While  we  do  not  approve  of  the  form  of  expres- 
sioQ  used  in  this  instruction  to  indicate  the  degree  of  proof 
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required  to  establish  a  fact  in  favor  of  the  party  having  the 
burden,  still,  in  view  of  the  other  instructions  given,  we  do 
not  think  that  the  jury  could  have  been  misled. 

The  second  instruction  given  at  the  request  of  appellee  is 

as  follows:    "If  you  find  from  the  evidence  in  this  case  that 

on  March  25;  1905,  the  day  plaintiff  claims  to  have 

2.  been  injured,  that  he  (plaintiff)  ate  some  canned  fish, 
and  as  a  result  thereof  became  poisoned,  and  had 
what  is  known  as  'ptomaine  poisoning,'  and  that  his  bowels 
became  affected  and  diseased  as  a  result  thereof,  and  he  had 
colitis  and  other  ailments  as  a  consequence  thereof,  and  his 
pain  and  suffering  resulting  from  said  condition  are  so  in- 
termingled with  any  pain  and  suffering  caused  from  being 
thrown  from  a  street  car,  as  alleged  in  his  complaint,  if  you 
find  from  the  evidence  that  he  was  so  thrown  from  said  car, 
and  you  are  unable,  from  the  evidence,  to  separate  the  dam- 
ages and  pain  and  suffering  caused  by  the  ptomaine  poison- 
ing from  the  damages,  pain  and  suffering  caused  from  being 
so  thrown  from  said  car,  then  I  instruct  you  that  plaintiff 
cannot  recover  for  such  damages  and  pain  and  suffering." 

The  efl:ect  of  this  instruction  was  to  inform  the  jury  that 
if  it  found  that  plaintiff  was  injured  by  reason  of  defend- 
ant's negligence,  as  alleged  in  the  complaint,  and  suffered 
pain  by  reason  thereof,  and  if  it  further  found  that  he  was, 
at  the  time,  suffering  injury  and  pain  as  a  result  of  ptomaine 
poisoning,  then  it  would  be  incumbent  upon  plaintiff  to  prove 
what  part  of  the  damages  and  suffering  was  due  to  the  negli- 
gent injury  and  what  part  was  due  to  the  disease;  and  if, 
from  the  evidence,  the  jury  was  unable  to  determine  the 
extent  of  the  damages  and  suffering  that  were  due  to  the 
injury  complained  of,  as  distinguished  from  such  damages 
and  suffering  as  were  due  to  the  disease,  then  there  could  be 
no  recovery  for  such  damages  and  suffering. 

We  do  not  think  that  this  instruction  correctly  states  the 
law.  The  applicf^Jion  of  such  an  instruction  would  relieve 
a  defendant  from  the  obligation  to  pay  damages  that  were 
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found  by  the  jury  to  be  the  direct  and  proximate  result  of 
its  negligence.  Where  a  person  is  injured  by  the  negligence 
of  another,  the  pain  and  suflEering  caused  by  such  injury  is 
a  legitimate  element  of  damages.  By  this  instruction  the 
jury  was  told  that  even  though  the  plaintiflE  did  suffer  pain 
as  a  result  of  being  thrown  from  said  street  car,  this  cannot 
be  considered  as  an  element  of  damage,  if  he  was  at  the  same 
time  suffering  pain  as  a  result  of  ptomaine  poisoning,  and 
the  pain  resulting  from  the  disease  and  that  from  the  injury 
were  so  intermingled  that  the  jury  was  unable  to  say  what 
part  was  due  to  the  negligence  of  defendant  and  what  part 
to  the  disease.  If  the  pain  and  suffering  manifested  by  plain- 
tiff was  of  such  character  as  to  seem  to  be  entirely  due  to 
ptomaine  poisoning,  then  it  would  be  for  the  jury  to  decide 
whether  any  part  of  it  resulted  from  the  fall  from  the  street 
car,  and  if  the  evidence  on  this  question  was  so  equally 
divided  that  the  jury  was  unable  to  determine  whether 
the  pain  and  suffering  manifested  resulted  entirely  from  the 
disease,  or  whether  due  in  part  to  said  injury,  then  such 
pain  and  suffering  could  not  be  considered  as  an  element  of 

damage.    The  burden  is  on  the  plaintiff  to  prove  that 
3.    the  pain  suffered  is  due,  either  in  whole  or  in  part, 

to  the  negligence  of  defendant ;  but  when  it  is  estab- 
lished that  his  suffering  is  due  to  suoh  negligent  injury,  it 
is  not  necessary  that  he  go  further  and  prove  just  how  much 
he  would  have  suffered  from  the  disease  if  he  had  not  re- 
ceived the  injury. 

In  such  a  case,  defendant  has  a  right  to  offer  evidence  that 
plaintiff  was  suffering  from  a  disease,  and  to  prove  the  char- 
acter and  extent  of  the  pain  that  would  probably  result  from 
such  disease,  and  to  have  this  evidence  considered  by  the  jury 
in  mitigation  of  damages;  but  it  has  no  right  entirely  to 
escape  the  payment  of  damages  for  pain  and  suffering  which 
its  negligence  has  partly  caused.  , 

In  cases  where  it  appeared  that  the  plaintiff  was  suffering 
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from  a  disease  at  the  time  he  recdved  the  injury  complained 

of,  and  that  the  effect  of  such  injury  wag  to  aggravate 

2.    such  disease,  the  courts  have  uniformly  held  that  the 

defendant  cannot  escape  liability  for  such  injury,  on 

the  ground  that  the  damage  resulting  from  the  disease  and 

the  damage  resulting  from  the  injury  cannot  be  apportioned 

under  the  evidence.     Louisville,   etc,   B.   Co.   v.   Falvey 

(1886),  104  Ind.  409,  and  cases  cited.    The  same  doctrine 

has  been  applied  in  cases  where  it  appeared  that  a  disease 

was  latent,  and  that  the  injury  had  developed  such  latent 

disease.    Crane  Elevator  Co,  v.  Lippert  (1894),  63  Fed.  942, 

11  C.  C.  A.  521;  St.  Louis,  etc.,  B.  Co.  v.  Lewis  (1909),  91 

Ark.  343,  121  S.  W.  268. 

It  has  also  been  held  that  where  an  injury  to  a  plaintiff 
is  due  to  the  concurrent  or  successive  negligence  of  two  per- 
sons, one  of  such  persons,  when  sued  alone,  cannot 
4.    escape   liability  because  the   damage  that  resulted 
from  his  negligence,  and  that  resulting  from  the 
negligence    of    the    wrongdoer,    cannot    be    apportioned 
under  the  evidence.    Webster  v.  Hudson  River  B.  Co.  (1868) , 
38  N.  Y.  260 ;  Slater  v.  Mersereau  (1876),  64  N.  Y.  138 ;  Ehr- 
goit  V.  Mayor,  etc.  (1884),  96  N.  Y.  264,  48  Am.  Rep.  622. 

In  the  case  of  Louisville,  etc.,  B.  Co.  v.  Falvey ,  supra,  our 
Supreme  Court  cites  with  approval  the  case  last  cited  and 
quotes  from  the  opinion  the  following  language:  **It  was 
certainly  impossible  for  the  plaintiff  to  prove,  or  for  the  jury 
to  find  how  much  of  the  injury  was  due  to  either  cause  alone. 
It  was  wholly  impossible  to  apportion  the  damage  between 
the  two  causes.  Shall  this  difficulty  deprive  the  plaintiff  of 
all  remedy^  We  answer  no.  The  wrong  of  the  defendant 
placed  the  plaintiff  in  this  dilemma,  and  it  cannot  complain 
if  it  is  held  for  the  entire  damage." 

The  cases  cited  as  authority  for  this  decision  are  not>  in 
all  respects,  identical  with  the  case  at  bar;  but  the  analogy 
18  so  close  that  we  have  no  Jiesitancy  in  appljring  to  the  de- 
cision of  this  case  the  principles  that  have  been  announced 
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and  applied  in  the  eases  to  which  we  have  referred.  The 
same  reasoning  by  which  the  results  were  reached  in  the  cases 
cited  will  lead  to  a  like  result  in  this  case. 

The  third  instruction,  given  at  the  request  of  appellee,  is 

open  to  the  same  objections  as  the  one  we  have  just  discussed, 

and  for  that  reason  we  need  not  consider  it  separately. 

5.  Both  instructions  were  erroneous  under  any  conceiv- 
able state  of  the  evidence.    Where  the  evidence  is  not 

in  tiie  record,  it  is  well  settled  that  an  instruction  will  not 
be  held  erroneous^  where  it  is  proper  under  any  evidence 
that  might  have  been  properly  admitted  within  the  issues; 
but  where  an  instruction  is  given  which  would  be  improper 
under  any  conceivable  state  of  the  evidence,  such  instruc- 
tion will  be  held  erroneous,  although  the  evidence  is  not 
in  the  record.  Drinkout  v.  Eagle  Machine  Works  (1883), 
90  Ind.  423;  Beinhold  v.  State  (1892),  130  Ind.  467;  Weir 
Plow  Co.  V.  Walmsley  (1887),  110  Ind.  242 ;  Joseph  v.  Mather 
(1887),  110  Ind.  114;  Tipton  v.  Schuler  (1900),  87  111.  App, 
517. 

Appellee  urges  that  the  apparent  error  in  these  instruc- 
tions may  have  been  rendered  harmless  by  the  evidence,  or 
possibly  by  answer  to  interrogatories  that  aflSrma- 

6,  tively  show  that  the  verdict  was  based  upon  the  second 
paragraph  of  answer  setting  up  the  statute  of  limita- 
tions as  a  defense,  or  upon  the  fact  that  defendant  was  not 
guilty  of  the  negligence  charged,  or  upon  the  contributory 
negligence  of  the  plaintiff.  It  is  further  insisted  that,  as  the 
entire  record  is  not  before  us,  this  court  has  no*  means  of 
knowing  that  the  error  in  these  instructions  was  not  cured 
in  the  manner  suggested,  and  thereby  shown  to  have  had 
no  influence  upon  the  verdict.  As  a  result  of  this  argument 
we  are  asked  to  hold  that  the  error  in  giving  these  instruc- 
tions was  harmless,  because  the  record  before  us  does  not 
affirmatively  show  that  such  error  was  not  cured. 

We  cannot  go  to  the  extent  insisted  upon  by  appellee.    It 
is  true  that  the  rulings  and  judgment  of  the  trial  court  are 
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presumed  to  be  correct,  and  this  presumption  is  indulged 
until  it  is  overcome  by  the  record  that  appellant  brings  to 
this  court,  that  aflBrmativcly  shows  error  on  its  face  that  was 
so  material  and  influential  that  it  naturally  would,  and  prob- 
ably did,  influence  the  result  reached  by  the  trial  court,  in 
a  manner  prejudicial  to  appellant.  When  this  is  made  to 
appear,  the  error  will  be  deemed  prejudicial,  and  the  judg- 
ment will  be  reversed,  unless  it  afiBrmatively  appears  that  the 
error  did  not  influence  the  result.  Elliott,  App.  Proc.  §§593, 
594;  Houk  V.  Allen  (1891),  126  Ind.  568;  Harter  v.  Eltzroth 
(1887),  111  Ind.  159;  Cline  v.  Lindsey  (1887),  110  Ind.  337. 

Some  courts  hold  that  where  the  record  discloses  an  error, 
it  will  be  presumed  to  be  prejudicial  to  the  party  against 
whom  it  was  committed.  Bindbeutal  v.  Street  B.  Co,  (1891), 
43  Mo.  App.  463 ;  Tipton  v.  Schuler,  supra. 

We  do  not  go  to  the  extent  of  holding  that  every  error 
shown  by  the  record  will  be  presumed  to  be  prejudicial ;  but 
we  do  hold  that  where  the  error  shown  by  the  record  was  of 
such  a  material  and  substantial  nature  that  it  naturally 
would,  and  probably  did,  influence  the  result  prejudicially 
to  the  party  complaining,  a  prima  facie  case  of  error  is  made 
out.  In  order  to  overcome  this  prima  facie  case,  it  must  ap- 
pear affirmatively  from  the  record  that  the  error  has  been 
cured  or  rendered  harmless. 

This  appeal  was  apparently  taken  under  the  provisions  of 

§691  Bums  1908,  §650  R.  S.  1881.    The  part  of  this  section 

that  applies  is  as  follows:    ** Provided,  that  when  in 

5.  any  case  an  appeal  is  prosecuted  upon  the  correctness 
of  instructions  given  or  refused,  or  the  modiflcations 
thereof,  it  shall  not  be  necessary  to  set  out  in  the  record 
all  the  evidence  given  in  the  cause,  but  it  shall  be  sufficient  in 
the  bill  of  exceptions  to  set  out  the  instructions  or  modifi- 
cations excepted  to,  with  a  recital  of  the  fact  that  the  same 
were  applicable  to  the  evidence  in  the  cause.**  The  evident 
purpose  of  this  statute  was  to  provide  a  means  hy  which  the 
question  of  the  correctness  of  instructions  given  or  refused 
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could  be  presented  to  this  court  without  including  in  the 
record  the  evidence  given  in  the  cause.  To  hold  that  errors 
in  instructions  are  presumed  to  be  cured  by  the  evidence 
unless  the  evidence  appears  in  the  record,  would  have  the 
effect  of  requiring  the  evidence  to  be  incorporated  in  the 
record  in  every  case  where  the  correctness  of  instructions 
given  is  questioned  in  this  court.  If  this  were  not  done,  the 
presumption  would  prevail  that  errors  shown  in  such  instruc- 
tions had  been  cured.  Such  a  holding  would  render  the  pro- 
visions of  this  statute  nugatory.  In  the  case  of  Tipton  v. 
Schuler,  supra,  the  court  said:  **If,  as  a  matter  of  fact,  the 
erroneous  instruction  complained  of  was  not  harmful  by 
reason  of  matters  appearing  in  proof,  the  appellee  or  defend- 
ant in  error  should  have  insisted  upon  the  bill  of  exceptions 
reciting  the  evidence  before  it  was  signed."  It  is  not  neces- 
sary to  decide  in  this  case  whether  the  remedy  suggested  by 
the  court  in  the  ftase  quoted  from  would  have  been  available 
to  appellee.  It  is  enough  to  say  that  if  no  such  remedy  is 
provided,  it  is  the  fault  of  the  statute  and  not  the  fault  of 
the  court. 

Instructions  two  and  three,  given  at  the  request  of  appel- 
lee, were  both  erroneous,  for  the  reasons  heretofore  stated. 

It  was  material  under  the  issues  in  this  case  that 
3.    appellant  should  prove  substantial  damages.    These 

instructions  related  to  the  elements  that  might  be 
considered  by  the  jury  in  assessing  damages  in  favor  of 
appellant,  and  announced  an  erroneous  proposition  of  law 
relating  thereto.  In  applying  these  instructions  to  the  evi- 
dence, we  can  well  understand  how  the  jury  may  have  been 
unable  to  find  that  appellant  sustained  any  substantial  dam- 
age as  a  result  of  falling  from  the  car.  The  jury  may  have 
believed  from  the  evidence  that  a  part  of  the  damage  suf- 
fered by  plaintiflF  was  so  caused,  but  may  have  been  unable 
to  return  a  verdict  in  his  favor  for  such  damages,  because, 
acting  under  the  instructions,  it  was  impossible  to  separate 
the  damages  that  resulted  from  the  fall  from  those  that 
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resmlted  from  ptomaine  poisoning  referred  to  in  the  instruc- 
tions. 

These  instructions  were  applicable  to  a  material  issue  in 
the  case,  and  were  of  such  a  character  that  they  naturally 
would  and  most  probably  did  influence  the  jury  preju- 
dicially to  appellant.  The  record  therefore  discloses  harm- 
ful error  for  which  the  judgment  must  be  reversed. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial. 


Fort  Wayne  and  Wabash  Valley  Traction  Com- 
pany V.  Miller. 

[No.  7,333.    Filed  November  17,  1911.] 

1.  RAnJEtOADS. — Use  of  Streets. — Frightening  Horses. — Last  Clear 
Chance. — Complaint. — ^A  complaint  alleging  that  the  plaintiff  was 
driving  his  horse  along  a  street,  that  the  defendant's  interurban 
car  approached  from  the  rear  at  an  excessive  speed,  making  un- 
usual and  unnecessary  noises,  frightening  plaintifTs  horse,  which 
was  gentle  and  safe  and  which  was  driven  in  a  careful  manner, 
that  defendant's  servants  could  have  seen  that  plaintiflfs  position 
was  perilous,  and  that  he  could  not  escape,  that  defendant  negli- 
gently continued  its  reckless  speed,  and  blowing  its  whistle,  in  an 
endeavor  to  pass  him,  knowing  that  the  horse  was  running  away, 
to  plaintiff's  damage,  is  sufficient    p.  635. 

2.  Negligence.  —  Contrihutorj/.  —  'Negativing.  —  Complaint.  — 
Since  1899  (Acts  1899  p.  58,  §362  Bums  1908)  it  is  not  necessary, 
in  a  complaint  for  personal  injuries,  to  negative  contributory  neg- 
ligence, a  complaint,  otherwise  good,  being  sufficient  where  it 
does  not  affirmatively  show  such  negligence,    p.  638. 

3-  Railroads. — Running  down  Travelers, — WHful  Injuries. — Com- 
plaint.— ^A  complaint  alleging  that  the  plaintiff  was  driving  along 
a  street,  that  the  defendant's  car  approached  from  the  rear  at  an 
excessive  speed,  causing  unusual  noises  and  frightening  plain- 
tifTs horse,  that  defendant's  servants  saw  plaintiff's  plight  and 
wilfully  and  maliciously  sounded  the  whistle,  causing  such  horse 
to  run  away,  that  they  then  purposely  and  maliciously  pursued 
said  horse  In  order  to  frighten  It  still  more,  that  they  knew  the 
plaintiff  could  not  stop  the  horse  nor  extricate  himself  from  the 
danger,  that,  seeing  the  horse  plunge  and  rear,  they  continued 
maliciously  to  sound  the  whistle  intending  to  cause  the  horse  to 
continue  to  run  away,  to  plaintiff's  damage,  shows  a  wilful  Injury, 
p.  638. 
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4.  Appeal. — Briefs, — Waiver. — ^Points  not  discussed  are  waived, 
p.  640. 

5.  Raiiaoads. —  Running  down  Travelers, —  Noises. —  Frightening 
Horses, — Evidence, — In  an  action  by  a  traveler  for  injuries  sus- 
tained because  of  the  approach  of  defendant's  car  and  of  un- 
usual and  unnecessary  noises  made,  thereby  frightening  plain- 
tlfTs  horse  and  causing  it  to  run  away,  it  is  not  necessary  for 
the  plaintiff  to  show  that  such  operation  or  noises  were  not 
necessary  nor  usual  at  other  times,  or  under  other  circumstances, 
p.  641. 

6.  Railboaos. —  Speed. —  Nonexperts. —  Evidence. —  Nonexperts  are 
competent  to  testify  as  to  the  speed  of  a  train,    p.  641. 

Prom  Allen  Circuit  Court;  E,  0*Bourke,  Judge. 

Action  by  Sebastian  Miller  against  the  Fort  Wayne  and 
Wabash  Valley  Traction  Company.  Prom  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Barrett  <fe  Morris,  for  appellant. 

Harper  &  Eggeman  and  Leonard  <&  Townsend,  for  ap- 
pellee. 

HoTTEL,  J. — This  was  an  action  for  damages  on  account 
of  personal  injuries  received  by  appellee  in  a  runaway, 
alleged  to  have  been  caused  by  the  negligent  operation  of  one 
of  appellant's  interurban  cars. 

Appellee  filed  three  paragraphs  of  complaint,  but  dis- 
missed the  first  of  these,  and  proceeded  upon  the  other  two, 
to  each  of  which  a  demurrer  w'as  overruled  and  exception 
given  to  appellant.  The  case  was  put  at  issue  by  an  answer 
in  general  denial,  and  upon  a  trial  the  jury  returned  a  gen- 
eral verdict  for  plaintiff  for  $5,000,  with  its  answers  to  inter- 
rogatories. Appellee  remitted  $1,000  from  this  verdict,  and 
the  court  rendered  judgment  in  his  favor  for  $4,000.  A 
motion  for  a  new  trial  was  overruled. 

The  errors  assisted  and  relied  on  are  the  rulings  of  the 
court  on  the  demurrers  to  the  second  and  third  paragraphs 
of  complaint,  and  on  the  motion  for  new  trial. 

Appellant  urges  that  the  second  paragraph  of  the  com- 
plaint is  insufficient  for  the  following  reasons:     It  fails  to 
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aver  (1)  "either  specifically  or  in  equivalent  terms 
1.    that  the  objects  or  acts  done  by  appellant  had  a 

tendency  to  or  were  likely  to  frighten  a  horse  of  ordi- 
nary gentleness;  (2)  ''that  appellee's  horse  was  a  horse  of 
ordinary  gentleness;"  (3)  that  the  noises  were  not  ''inci- 
dental to  the  use  of  appellant's  interurban  cars  on  the  high- 
way described  in  the  complaint,"  and  "were  not  necessary 
to  the  proper  and  safe  operation  of  said  car,  or  related  to 
the  traveling  public,  or  to  persons  driving  horses  •  •  • 
of  ordinary  gentleness." 

In  answer  to  the  first  objection  it  is  suflScient  to  say  that 
the  allegations  of  the  complaint  show  that  the  operation  of 
appellant's  car  did  in  fact  cause  appellee's  horse  to  become 
frightened;  that  said  horse,  when  it  became  so  frightened, 
was  being  driven,  hitched  to  a  covered  buggy  with  the  top 
up,  in  which  appellee  and  his  daughter  were  being  conveyed 
along  one  of  the  much-used  public  streets  in  the  city  of  Fort 
Wayne,  running  north  and  south  through  a  populous  part 
of  said  city;  that  appellant's  interurban  tracks,  which  were 
double,  occupied  the  center  of  said  street,  leaving  a  very 
narrow  space  on  eacR  side  thereof,  between  the  outer  rails 
and  the  sidewalk,  "aflfording  barely  sufficient  room  for  an  in- 
terurban car  to  pass  a  buggy;"  that  appellee's  liorse,  when 
it  became  frightened,  was  being  driven  in  said  narrow  space 
on  the  west  side  of  said  street,  in  a  soutlierly  direction ;  that 
for  a  quarter  of  a  mile  or  more  said  horse  was  in  view  of  the 
operators  of  appellant's  said  car,  which  was  approaching 
from  the  rear  at  "the  excessive  rate  of  speed  of  about  thirty 
miles  an  hour,"  which  excessive  speed  created  unusual  and 
unnecessary  noises,  causing  said  hor.so,  which  was  "city 
broke  and  gentle,  and  had  been  driven  around  street-cars, 
interurban  cars  and  railroad  trains  with  porfect  safety,"  and 
was  theB  being  driven  by  appellee  '*in  a  prudent  and  cnni- 
ful  manner,  "and  was  "under  complete  control,"  to  become 
frightened ;  that  appellant's  servants  operating  said  car  were 
so  situated  that  they  could  and  should  have  seen  that  said 
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horse  was  so  frightened,  and  that  appellee's  sitaation  was  a 
dangerous  and  perilous  one,  and  that  his  situation  was  such 
that  he  could  not  escape  from  appellant's  car;  that  under 
such  circumstances  appellant's  servants  gave  no  heed  to 
appellee's  perilous  position,  but  carelessly  and  negligently 
continued  the  reckless  speed  of  said  car,  and  carelessly,  un- 
necessarily and  negligently,  and  without  any  regard  what- 
ever  to  the  safety  of  said  appellee  and  his  daughter,  blew 
the  whistle,  which  gave  forth  such  a  very  loud  and  piercing 
noise  that  appellee's  horse  became  so  frightened  that  he  lost 
control  of  it;  that  the  operator  of  said  car,  although  he 
knew,  or  could  have  known,  that  said  appellee  was  losing 
control  of  said  horse,  and  that  said  horse  was  running  away, 
unnecessarily,  carelessly  and  negligently  continued  to  blow 
the  whistle  and  increase  the  speed  of  said  car  in  his  endeavor 
to  pass  appellee,  and  pursued  him  400  feet,  and  finally  passed 
said  horse  at  a  time  when  it  was  running  away  and  appellee 
had  lost  control  over  it;  thaVsaid  operator,  by  the  exercise 
of  ordinary  care,  could  have  known  that  said  horse  was  run- 
ning away,  and  that  if  he  continued  to  blow  the  whistle  and 
pursue  said  horse  down  the  street  serious  injuiy  would  result 
to  appellee. 

We  have  indicated  enough  of  the  substance  of  this  para- 
graph of  the  complaint  to  show  that  it  is  entirely  sufficient 
under  a  very  recent  holding  of  the  Supreme  Court. 

Appellant's  objections  to  this  paragraph  of  complaint 
would  indicate  that  it  mistakes  the  theory  upon  which  such 
paragraph  proceeds.  "While  this  paragraph  alleges  that 
appellant,  by  the  operation  of  its  car  in  the  manner  charged, 
caused  appellee's  horse  to  take  fright,  its  theory  is  that 
appellant  caused  the  horse  to  take  fright  at  a  time  and  place, 
and  under  such  circumstances,  as  to  put  appellee  in  immi- 
nent peril  from  which  he  could  not  extricate  himself,  and 
that^  seeing  and  knowing  appellee's  perilous  situation,  appel- 
lant carelessly,  negligently  and  unnecessarily  so  operated  its 
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car  as  to  increase  such  peril,  and  thereby  caused  the  horse  to 
run  away,  with  the  resulting  injuries  to  appellee.  This  is 
actionable  negligence.  Effinger  v.  Fort  Wayne,  etc.,  Trac- 
tion Co.  (1911),  175  Ind.  175;  Indianapolis  Union  B.  Co.  v. 
Boettcher  (1892),  131  Ind.  82;  Louisville,  etc.,  B.  Co.  v. 
St  anger  (1893),  7  Ind.  App.  179, 195;  Lake  Erie,  etc.,  B.  Co. 
V.  Juday  (1898),  19  Ind.  App.  436;  Kentucky,  etc..  Bridge 
Co.  V.  Montgomery  (1902),  139  Ky:  574,  67  S.  W.  1008,  51 
L.  R.  A.  781. 

The  case  of  Effinger  v.  Fort  Wayne,  etc..  Traction  Co., 
supra,  is  especially  applicable  to  this  case,  and  is  decisive  of 
the  question  of  the  sufiBciency  of  the  paragraph  in  question 
as  against  all  the  objections  urged  against  it. 

Appellee  does  not  question  appellant's  right  to  run  its  cars 
over  the  highway,  or  to  make  such  noises  as  are  necessary, 
usual  and  incidental  thereto,  but  bases  his  complaint  upon  a 
negligent  and  wilful  misuse  of  those  rights  at  a  time  when 
appellee's  perilous  situation  must  have  been  evident  to  the 
operator  of  the  car,  and  when  such  misuse  might  reasonably 
be  expected  to  increase  appellee's  danger. 

In  the  case  of  Effinger  v.  Fort  Wayne,  etc..  Traction  Co., 
supra,  the  Supreme  Court  said:  **It  is  not  sought  in  this 
complaint  to  charge  defendant  with  negligence  in  the  first 
instance,  by  reason  of  either  the  speed  of  the  car  or  its  ap- 
pearance, but  the  theory  of  the  pleading  is  that  plaintiff  was 
in  a  situation  of  imminent  peril,  and  defendant,  with  full 
knowledge  of  the  situation,  increased  that  peril,  and  thereby 
caused  the  injury.  It  may  be  stated  as  a  general  rule,  that 
when  one  sees  another  in  imminent  peril  from  which  he  can- 
not extricate  himself,  it  is  the  duty  of  the  former  so  to  act  as 
not  to  increase  the  peril,  and  if  he  does  act  in  a  manner  to 
increase  the  danger  after  knowledge  thereof,  he  is  guilty  of 
negligence. ' ' 

In  the  same  case  the  following  is  quoted  with  approval 
from  Culp  V.  Atchison,  etc.,  B,  Co.  (1887),  17  Kan.  475: 
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*'That  a  party  has  a  right  to  do  a  given  act  at  certain  times 
and  under  certain  circumstances,  does  not  prove  that  the 
same  act  is  right  under  all  circumstances,  and  at  all  times." 
In  support  of  its  contention  that  the  complaint  is  defective 
in  failing  to  aver  that  appellee's  horse  was  a  horse  of  ordi- 
nary gentleness,  appellant  cites  Shrum  v.  Board,  etc. 

2.  (1895),  13  Ind.  App.  588,  592.     The  complaint  in  the 
case  at  bar  is  sufiBcient,  even  under  that  authority,  on 

the  subject  of  appellee's  contributory  negligence,  in  that  it 
negatives  the  existence  of  such  nejrli^enee ;  but  since  the  act 
of  1899  (Acts  1899  p.  58,  §362  Burns  1908)  it  is  only  nec- 
essary that  a  complaint  for  personal  injury  shall  not  affirma- 
tively show  contributory  negligence.  Souiliern  R.  Co.  v. 
Davis  (1905),  34  Ind.  App.  377;  Greenawaldt  v.  Lake  Shore, 
etc.,  B.  Co.  (1905),  165  Ind.  219;  Van  Winkle  v.  New  York, 
etc,  B,  Co.  (1905),  34  Ind.  App.  476. 

Appellant  insists  that  the  third  paragraph  of  complaint  is 
insufficient  because  the  averment  as  to  wilfulness  is  too  nar- 
row ;  that  to  make  the  complaint  good  it  was  necessary  for 
appellee  *'to  aver  that  the  injurious  acts  alleged  in  the  com- 
plaint were  purposely  or  intentionally  committed,  with  the 
intent  wilfully  and  purposely  to  inflict  the  injuries  of  which 
appellee  complained. 

The  third  paragraph  sets  out  the  same  facts  alleged  in  the 

second,  but  proceeds  upon  the  theory  that  the  agents  of 

appellant  purposely,  maliciously  and  wilfully  operated 

3.  the  car  in  the  manner  set  out,  and  alleges  that  **  al- 
though the  servants  of  said  defendant  knew  that  the 

horse  was  frightened  by  reason  of  the  approach  of  said  car, 
said  car  did  not  slacken  its  speed,  but  continued  to  approach 
said  plaintiff  in  the  same  rapid  manner,  •  •  *  and 
when  said  car  liad  almost  overtaken  said  plaintiff,  going  at 
the  rate  aforesaid,  and  although  his  said  horse  was  so  fright- 
ened, and  while  plaintiff  was  attempting  to  control,  manage 
and  direct  said  horse,  said  agents  and  servants  of  said  de- 
fendant, acting  in  the  line  of  their  duty,     *     •     *    pur- 
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posely,  wilfully  and  maliciously,  and  for  the  purpose  of 
frightening  plaintiff's  horse,  caused  the  whistle  upon  said 
car  to  blow  suddenly,  and  in  a  loud,  unusual  and  shrill  tone, 
which  caused  plaintiff's  horse  to  become  much  more  fright- 
ened, and  said  horse  plunged  and  started  to  run  away,  and 
the  operator  of  said  car  then  purposely,  maliciously  and  wil- 
fully, and  for  the  purpose  and  with  the  intent  of  still  more 
frightening  plaintiff's  horse,  which  was  then  running  away, 
pursued  said  horse  •  •  *  down  the  street  *  ♦  • 
for  a  distance  of  400  feet,  at  which  time  the  operator  of  said 
car  had  so  unnecessarily,  purposely  and  wilfully  increased 
the  speed  thereof  that  he  passed  said  plaintiff's  horse,  al- 
though said  horse  was  ♦  •  •  running  away,  and  said 
plaintiff  had  lost  complete  control  of  him,  all  of  which  the 
servants  of  said  defendant  well  knew,  and  knew  also  that 
plaintiff  could  not  escape  or  avoid  the  injury  or  danger 
threatened;  that  defendant's  said  servants  did  thereby  pur- 
posely, wilfully  and  maliciously  cause  plaintiff's  horse  to 
become  greatly  frightened,  and  caused  him  to  rear  and 
plunge  and  run  away  with  plaintiff,  and  to  become  unman- 
ageable and  uncontrollable ;  that  all  of  said  time  plaintiff  and 
his  said  horse  were  near  said  interurban  car,  and  in  plain 
view  of  defendant's  said  agents  and  servants,  and  that  while 
plaintiff's  said  horse  was  *  *  *  rearing,  plunging  and 
running  away,  which  said  agents  and  servants  of  defendants 
plainly  saw  and  well  knew,  they  •  *  *  purposely,  wilfully 
and  maliciously  continued  to  blow  the  whistle  on  said  car,  and 
purposely,  maliciously  and  wilfully  continued  to  make  said 
whistle  on  said  car  •  *  •  sound  in  an  unusual,  loud,  un- 
necessary and  piercing  manner,  ♦  *  •  and  purposely,  ma- 
liciously and  wilfully  continued  to  pursue  and  chase  plain- 
tiff's horse  while  it  was  so  running  away,  thereby  wilfully 
intending  to  frighten  plaintiff's  said  horse,  and  wilfully  in- 
tending to  cause  plaintiff's  said  horse  to  run  away,  well  know- 
ing that  plaintiff  was  unable  to  control  or  manage  said  horse, 
and  avoid  the  injuries  hereinafter  alleged;     »     •     #    that 
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all  of  said  injuries  were  due  wholly  and  solely  to  the  wilful 
and  malicious  acts  of  the  agents  of  said  defendants  as  afore- 
said, they  at  said  time  well  knowing  that  their  said  acts 
aforesaid  would  frighten  said  plaintiff's  horse  and  cause  it 
to  run  away,  and  at  said  time  well  knew  that  plaintiff  would 
lose  and  had  lost  control  of  his  said  horse,  and  would  be  and 
was  unable  to  avoid  the  threatened  danger  and  injuries 
aforesaid.'* 

The  cases  of  Gregory  v.  Cleveland,  etc.,  R.  Co.  (1887),  112 
Ind.  385,  and  Union  Traction  Co.  v.  Lowe  (1903),  31  Ind. 
App.  336,  are  cited  by  appellant  in  support  of  its  contention 
as  to  the  insufficiency  of  this  paragraph,  but  the  requirements 
of  said  cases  seem  to  be  met  by  appellee's  allegation  that 
appellant's  servants  **  maliciously  and  wilfully  continued  to 
pursue  and  chase  plaintiff's  horse  while  it  was  so  running 
away,  thereby  wilfully  intending  to  frighten  plaintiff's  said 
horse,  and  wilfully  intending  to  cause  plaintiff's  said  horse  to 
run  away,  well  knowing  that  plaintiff  was  unable  to  control 
or  manage  said  horse  and  avoid  the  injuries  hereinafter 
alleged. '* 

The  motion  for  a  new  trial  contains  twenty  grounds  there- 
for, but  all  of  these  except  the  first,  second,  third,  fourteenth, 
fifteenth  and  seventeenth  have  been  specifically  waived 

4.  by  appellant,  and  of  these  the  first  has  been  waived 
by  failure  to  present  it  in  appellant's  brief.  The  sec- 
ond is  not  a  proper  ground  for  a  new  trial,  but  is  properly 
presented  by  the  third,  and  grounds  fourteen,  fifteen  and 
seventeen  involve  the  same  question,  so  that  but  two  reasons 
need  be  considered,  viz.,  (3)  the  verdict  is  not  sustained  by 
sufficient  evidence,  and  (17)  error  of  law  occurring  on  said 
trial  in  this:  that  the  court  erred  in  permitting  plaintiff's 
counsel  to  ask  and  plaintiff's  witness,  on  examination-in- 
chief,  to  answer  the  following  question:  **Mr.  Greer,  in 
your  judgment,  how  fast  was  that  car  going  at  the  time  it 
passed  your  house  t  A.  In  my  opinion  the  car  was  running 
from  fifteen  to  twenty  miles  an  hour." 
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Appellant  contends  that  the  evidence  is  insufficient  to  sus- 
tain the  verdict,  for  the  following  reasons:  (1)  There  was 
no  proof  that  the  noises  and  speed,  described  in  the  com- 
plaint, were  not  necessary  to  the  operation  of  appellant's  car. 
(2)  There  was  no  proof  that  the  noises  complained  of  and 
alleged  to  have  been  made  by  appellant's  employes  in  the 
operation  of  its  car,  were  not  necessary  and  usual  to  the 
operation  of  such  car. 

There  was  proof  tending  to  show  that  the  manner  of 
operating  appellant's  car,  and  the  noises  made,  were  not  nec- 
essary or  usual  at  the  particular  time  and  under  the  circum- 
stances. 

Under  the  theory  of  appellee's  complaint,  proof  that  such 

operation  or  noises  were  not  necessary  nor  usual  at  other 

times  and  under  other  circumstances  was  not  required. 

5.  What  we  have  said  in  the  discussion  of  the  suflSciency 
of  the  complaint  applies  with  equal  force  to  this  ob- 
jection to  the  suflBciency  of  the  evidence. 

The  only  caae  cited  by  appellant  in  support  of  its  conten- 
tion that  the  court  erred  in  admitting  the  evidence  of  wit- 
nesses Felts  and  Greer,  is  that  of  Wright  v.  Crane 

6.  (1905),  142  Mich.  508,  106  N.  W.  71,  in  which  it  was 
held  that  **an  estimate  of  speed  should  have  as  a  basis 

at  least  a  reasonable  opportunity  to  judge."  The  court  also 
said  in  the  same  caae :  ''  It  is  so  obvious  that  this  witness  was 
not  in  a  position  to  estimate  the  speed  of  this  vehicle  that 
we  feel  constrained  to  hold  that  it  was  error  to  admit  this 
testimony.  Nor  are  we  able  to  say  that  it  was  error  without 
prejudice.  There  was  a  sharp  dispute  on  the  facts,  and  any 
testimony  showing  a  reckless  rate  of  speed  was  well  calcu- 
lated to  turn  the  scale  in  favor  of  the  plaintiflP." 

Each  witness  testified  that  he  saw  the  car — Felts,  as  it 
passed  him,  and  Greer,  from  a  window  in  his  residence. 

"A  nonexpert  witness  may  give  an  opinion  as  to  the  speed 
at  which  the  train  was  moving.  Possibly  the  testimony  of  a 
Vol.  48-41 
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nonexpert  may  be  of  less  value  than  that  of  an  expert,  but 
that  proves  nothing  to  the  purpose,  for  here  the  question  is 
whether  the  evidence  should  be  heard,  not  what  weight  should 
be  assigned  to  it.*'  Louisville,  etc.^  JR.  Co.  v.  Hendricks  (1891), 
128  Ind.  462,  463.  To  the  same  effect  are  the  following  cases : 
Evansvillc,  etc.,  R.  Co.  v.  Crist  (1889),  116  Ind.  446,  457,  2 
L.  E.  A.  450,  9  Am.  St.  865 ;  Louisville,  etc.,  B.  Co.  v.  Jones 
(1886),  108  Ind.  551,  566;  Ouggenheim  v.  Lake  Shore, 
etc.,  R.  Co.  (1887),  66  Mich.  150,  155,  33  N.  W.  161;  Detroit, 
etc,  R.  Co.  V.  Van  Steinburg  (1868),  17  Mich.  99, 101 ;  Pence 
V.  Chicago,  etc.,  R.  Co.  (1890),  79  Iowa  389,  397,  44  N.  W. 
686. 

We  have  considered  all  the  errors  assigned  and  presented 
by  appellant,  and  are  of  the  opinion  that  each  of  the  rulings 
called  in  question  was  correct,  and  that  the  judgment  of  the 
court  below  should  be  affirmed. 

Judgment  affirmed. 


Mesker  v.  Leonard* 

[No.  7,299.    Filed  November  17,  1911.] 

1.  Plbadino,—  Complaint. —  Theory, —  Variance. —  Appeal. — ^Where 
the  first  part  of  the  complaint  in  a  case  proceeded  upon  one 
theory  and  the  latter  part  upon  another,  and  there  was  a  vari- 
ance between  the  pleading:  and  the  evidence,  a  reversal  of  a  judg- 
ment for  the  plaintiff  will  be  ordered  on  appeal,    p.  643. 

2.  Trial. — Instructions, — Damapes.— Considering  All  the  Evidence. 
— Appeal. — Briefs. — An  instruction,  in  an  action  for  damages, 
tliat  the  Jury  in  estimating  the  damages  "has  the  right  to  take 
into  consideration  all  the  facta  and  circumstances  proved  by  the 
evidence,"  constitutes  revei-sible  error,  where  the  appellant's 
brief  points  out  evidence  admitted  on  other  i>oints,  liable  to 
prejudice  the  jury  when  estimating  the  damages,    p.  644. 

3.  Master  and  Servant. — Defective  Valves. — Fall  of  Hammer, — 
Evidence. — Where  the  complaint  alleged  that  the  valve  designed 
to  hold  the  air,  by  the  force  of  which  the  hammer  was  held  np 
until  released  by  a  lever,  was  old  and  allowed  the  air  to  escape 
into  the  cylinder,  which  pressure  allowed  the  hammer  to  fall,  to 
plaintlfiTs  damage,  evidence  that  such  hammer  would  fall  by  its 
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own  weight  upcm  opening  the  valve  and  that  It  was  held  in 
position  by  compressed  air,  and  that  the  valve  permitted  air  to 
leak  Into  the  cylinder,  does  not  support  the  complaint,  since 
the  leaking  of  air  into  the  cylinder  would  cause  the  hammer  to 
stay  up,  rather  than  cause  it  to  fall.    p.  646. 

From  Gibson  Circuit  Court ;  O.  M.  Welbom,  Judge. 

Action  by  Erastus  Leonard  against  George  L.  Mesker. 
From  a  judgment  for  plaintifif,  defendant  appeals.  Reversed, 

Elmer  E,  Stevenson  and  Iglehart,  Taylor  &  Heilman,  for 
appellant. 

Adams,  J. — This  action  was  brought  by  appellee  against 
appellant  in  the  Superior  Court  of  Vanderburgh  County. 
After  the  issues  were  formed  a  change  of  venue  was  taken 
to  the  Gibson  Circuit  Court,  where  the  cause  was  tried  by 
a  jury,  and  a  verdict  returned  for  appellee.  A  motion  for  a 
new  trial  was  overruled,  and  judgment  was  rendered  on  the 
verdict  for  $900. 

The  errors  assigned  on  appeal  are  as  follows:  The  Su- 
perior Court  of  Vanderburgh  Coimty  erred  in  overruling  (1) 
the  motion  to  make  the  complaint  more  specific,  and  (2)  the 
demurrer  to  the  complaint ;  and  the  court  erred  in  overruling 
appellant 's  motion  for  a  new  trial. 

The  first  error  assigned  is  waived  by  failure  to  argue,  and 
the  second  error  calls  in  question  the  suflBciency  of  the  com- 
plaint to  state  a  cause  of  action.     The  complaint  is  in 

1.  one  paragraph,  and  is  uncertain  and  indefinite.  It 
starts  upon  one  theory  and  concludes  upon  another. 
It  declares  that  appellee  was  employed  in  one  line  of  service, 
and  was  injured  while  acting  in  obedience  to  the  orders  of 
the  appellant  in  another  line  of  service.  There  was  also,  as 
will  hereinafter  be  seen,  a  variance  between  the  proof  and  the 
averments  of  the  complaint,  and  certain  other  errors  which 
require  a  reversal  of  the  cause.  Upon  a  retrial  it  will  be 
necessary  to  amend  the  complaint,  and  we  do  not  think  any 
t^ood  purpose  would  be  served  by  passing  upon  the  suffi- 
ciency thereof,  in  its  present  form. 
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In  support  of  the  third  assignment  of  error,  complaint  is 

made  of  instruction  three,  given  to  the  jury  by  the  court  on 

its  own  motion.     This  instruction  is  as  follows:     **If 

2.  you  find  for  the  plaintiff,  in  assessing  the  damages  the 
plaintiff  is  entitled  to  recover  in  the  case,  the  jury  has 
the  right  to  take  into  consideration  all  the  facts  and  circum- 
stances proved  by  the  evidence,  the  nature  and  e3rtent  of 
plaintiff's  physical  injury,  whether  or  not  such  injury  is 
permanent,  and  the  fact,  if  it  is  a  fact,  that  he  has  lost  the 
full  use  of  his  right  hand ;  his  suffering  in  body,  if  any,  re- 
sulting from  such  injuries,  as  the  jury  may  believe  from  the 
evidence  he  has  sustained  by  reason  of  such  injuries ;  the  loss 
of  time  and  ability  to  work  on  account  of  such  injuries.  The 
jury  has  the  right  also  to  take  into  account  the  decrease  of 
earning  power,  if  any,  caused  by  the  injury,  and  altogether 
to  find  for  the  plaintiff  such  sum  as  in  the  judgment  of  the 
jury,  under  the  evidence,  will  fairly  compensate  the  plaintiff 
for  the  injuries  he  has  sustained  or  will  sustain." 

It  is  contended  that  by  the  words,  **the  jury  has  the  right 
to  take  into  consideration  all  the  facts  and  circumstances 
proved  by  the  evidence,"  the  court  gave  the  jury  complete 
liberty,  in  fixing  the  damages,  to  consider  all  the  facts  and 
circumstances  in  evidence  in  the  case,  without  regard  to  their 
relevancy  to,  or  bearing  upon,  the  issue  of  damages.  Appel- 
lant further  insists  that  in  almost  every  case,  facts  which 
may  be  proper  for  consideration  upon  some  of  the  contro- 
verted questions  are  not  proper  upon  the  question  of  the 
measure  of  damages;  that  the  jury  is  not  to  determine  the 
amount  of  the  recovery  from  all  the  facts,  but  only  from 
such  facts  as  form  proper  elements  for  consideration  in  esti- 
mating damages.  In  this  contention,  we  think  appellant  is 
clearly  right. 

This  court,  in  the  case  of  Broadstreet  v.  Hall  (1904),  32 
Ind.  App.  122,  passed  upon  an  instruction  detailing  the  ele- 
ments to  be  considered  in  determining  the  amount  of  dam- 
ages, concluding  with  the  following  words:   "And  all  facts 
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and  circumstances  proved  in  the  case."  The  court  said: 
**It  is  not  the  province  of  the  jury  to  determine  the  amount 
of  recovery  *from  all  the  facts/  but  only  from  such  facts  as 
form  proper  elements  for  consideration  in  computing  dam- 
ages. The  reason  of  this  is  self  evident.  If  evidence  goes  to 
tlie  jury  which  has  no  bearing  whatever  upon  the  question 
of  damages,  and  the  jury  is  told  that  in  the  determination  of 
that  question,  it  is  to  consider  such  evidence,  or  in  the  lan- 
guage of  the  instruction,  'all  other  evidence  and  circum- 
stances proved  in  the  case,'  it  has  presented  to  it  an  incorrect 
basis  from  wliich  to  fix  the  amount  of  recovery.  If  there  is 
any  evidence  which  might  lead  to  an  incorrect  assessment  of 
damages,  it  is  error  to  instruct  the  jury  that  it  is  its  duty  to 
consider  *all  the  facts'  in  reaching  a  conclusion  as  to  the 
amount  of  damages.'' 

In  the  case  of  Monongahela  River,  etc,  Co,  v.  Hardsaw 
(1907),  169  Ind.  147,  a  similar  instruction  was  considered, 
which  concluded  mth  the  words,  ''together  with  all  the  facts 
and  circumstances  in  evidence  in  the  case,  and  assess  his  dam- 
ages in  such  sum  as,  from  the  evidence,  you  may  deem  proper, 
not  exceeding  the  amount  sued  for."  Tlie  instruction  was 
held  erroneous  upon  the  authority  of  City  of  Delphi  v.  Low- 
ery  (1881),  74  Ind.  520,  39  Am.  Rep.  98,  and  the  authorities 
cited. 

In  the  case  of  Knoefel  v.  Atkins  (1907),  40  Ind.  App.  428, 
the  court  instructed  the  jury  that  "in  fixing  the  amount  of 
damages,  you  will  consider  all  the  circumstances  of  the  case, 
as  shown  by  the  evidence,"  and  followed  this  statement,  as 
in  the  instruction  before  us,  with  a  specific  enumeration  of 
the  elements  entering  into  the  question  of  damages.  It  was 
held  that  this  instruction  gave  the  jury  "too  wide  a  scope  to 
draw  upon  in  the  assessment  of  damages,  in  that  it  might 
consider  all  the  circumstances  shown  by  the  evidence,  and  in 
leaving  the  assessment  to  its  judgment,  not  controlled  by  the 
proof  in  the  case." 

In  the  case  of  Pittsburgh^  etc.,  R.  Co,  v.  Reed  (1909),  44 
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Ind.  App.  635,  a  similar  instraction  was  given,  and  the  words 
**all  other  facts  and  circumstances"  were  held  to  be  harmless, 
for  the  reason  that  appellant  failed  to  point  out  in  its  brief 
any  fact  or  circumstance  shown  by  the  evidence  that  might 
be  considered  as  improperly  influencing  the  jury.  It  is  a 
general  rule  of  law  that  where  the  trial  court,  in  charging 
the  jury,  has  given  an  erroneous  instruction,  it  must  appear 
from  the  record  on  appeal  that  the  error  did  not  prejudice 
the  complaining  party,  to  prevent  a  reversal ;  but  the  appel- 
lant is  not  relieved  from  the  primary  duty  of  pointing  out 
error. 

In  this  case,  appellant  in  his  brief  has  directed  our  atten- 
tion to  certain  evidence  in  the  record  not  relevant  to  the 
question  of  damages,  which  might  reasonably  have  preju- 
diced the  jury  against  him,  and  we  cannot  say  that  the  in- 
struction was  harmless. 

The  sufficiency  of  the  evidence  is  also  questioned  under  the 

third  assignment  of  error.    It  is  contended  that  the  evidence 

not  only  fails  to  prove  that  appellee  was  injured  in 

3.  the  manner  set  out  in  his  complaint,  but  shows,  with- 
out contradiction,  that  he  could  not  have  been  so  in- 
jured. It  is  charged  ''that  the  valve  which  is  designed  to 
hold  the  air,  by  the  force  and  pressure  of  which  air  the 
hammer  is  held  and  kept  from  falling,  until  made  to  fall 
by  the  person  operating  a  lever  for  that  purpose,  was  old  and 
defective  and  allowed  the  air  to  escape  into  the  cylinder, 
which  pressure  allowed  the  hammer  to  fall  instead  of  holding 
it.'*  It  appears  from  all  the  evidence  relating  to  this  mat- 
ter that  the  hammer  was  made  to  fall  by  opening  the  valve, 
and  fell  of  its  own  weight,  but  was  raised  and  held  up  by 
compressed  air.  It  necessarily  follows  that  a  defective  valve 
which  permitted  air  to  leak  into  the  cylinder  would  hold  the 
hammer  up  rather  than  cause  it  to  drop. 

Again,  the  complaint  charges  that  appellee  was  employed 
to  feed  tin  and  galvanized  iron  into  the  hammer.  Upon 
cross-examination  appellee  testified  that  he  had  nothing  to 


MAY  TERM,  i9li.  647 


Baltimore,  etc.,  R.  Co.  r.  New  Albany  Box,  etc.,  Co. — 18  Ind.  App.  647. 

do  with  feeding  tin  into  the  hammer ;  that  was  the  business 
of  the  man  who  operated  the  hammer. 

Other  errors  are  complained  of  under  the  third  assign- 
ment, but  as  the}^  may  not  arise  upon  a  retrial  they  are  not 
considered  in  this  opinion. 

The  judgment  is  reversed,  with  instructions  to  sustain 
appellant's  motion  for  a  new  trial,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


Baltimore  and  Ohio  Southwestern  Railway 

Company  v.  New  Albany  Box  and 

Basket  Company. 

[No.  7,219.    Filed  April  25,  1911.    Rehearing  denied  October  13, 
1911.    Transfer  denied  November  17,  1911.] 

1.  Commerce. — Interstate. — Contracts. — Shipping  Qoods, — Liabil- 
ity of  Shipper. — One  who  engages  a  railroad  company  to  trans- 
port freight  in  interstate  commerce  is  liable  for  the  established 
rate  on  such  freight,  regardless  of  any  contract  such  shipper 
might  have  with  the  consignee,    p.  651. 

2.  Commerce. — Interstate. — Rates. — Publication. — Conditions  Pre- 
cedent.— The  tariff  of  rates  for  interstate  commerce  is  established 
when  such  rates  are  filed  with  and  promulgated  by  the  inter- 
state commerce  commission;  and  the  posting  of  such  schedules 
is  not  a  condition  precedent  to  the  carrier's  right  to  collect  such 
rates,    p.  652. 

o.  CoMMERcc. — Interstate. — Rates. — Mistake. — Action  for  Balance. 
— Where,  by  mistake,  a  railroad  company's  agent  quoted  a  wrong 
rate  on  an  interstate  shipment,  and  such  incorrect  rate  was  paid, 
tlie  company's  action  on  account  for  the  balance  due  is  of  legal, 
and  not  of  equitable,  cognizance,    p.  653. 

4.  Commerce. — Interstate. — Rates. — Notice. — A  shipper  must  take 
notice  of  the  rates  for  interstate  shipments;  and  he  relies,  at  his 
peril,  on  the  statement  of  the  carrier's  agent,    p.  654. 

5.  Coi^tracts. — Illegal. — Estoppel. — Interstate  Commerce. — Rates, 
— An  interstate  carrier  is  not  estopped  from  recovering  the  bal- 
ance due  for  a  shipment  by  the  unauthorized  act  of  its  agent  in 
quoting  an  illegal  freight  rate.    p.  654. 

6.  Contracts. — Interstate  Freight  Rates. — Parties  have  no  power 
to  fix  the  rates  on  interstate  shipments;  and  contracts  therefor 
are  void.    pp.  655, 657. 

7.  Courts. —  Jurisdiction. —  Interstate  Commerce. —  Rates. —  The 
state  courts  have  jurisdiction  of  actions  by  carriers  for  the  recov- 
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cry  of  the  balanoe  due  from  shippers  engaged  in  interstate  com- 
merce,   p.  6r>7. 
8.    Appeal. — Iteliearing. — JurUdiction. — The  question   of   want   of 
Jurisdiction  can  be  raised  at  any  time,  even  on  petition  for  a  re- 
hearing,   p.  (JfiT. 

From  Floyd  Circuit  Court ;  William  C.  Vtz,  Judge. 

Action  by  the  Baltimore  and  Ohio  Railway  Company 
against  the  New  Albany  Box  and  Basket  Compaay.  From 
a  judgment  for  defendant,  plaintifE  appeals.    Reversed. 

Charles  L.  Jewctt,  Henry  E,  Jewett,  Edward  Barton  and 
B,  8.  Allen,  for  appellant. 
A.  Bowling,  for  appellee. 

Adams,  J. — This  action  was  brought  by  appellant  against 
appellee  to  recover  ah  unpaid  balance  of  certain  freight 
charges,  alleged  to  be  due  to  appellant  for  transporting  a  car- 
load of  nested  baskets  for  appellee  from  New  Albany,  Indi- 
ana, to  Hudson,  New  York. 

The  amended  complaint  is  in  one  paragraph,  and  states 
that  prior  to  April  7,  1905,  plaintiff  was,  and  since  said  date 
has  been,  a  railroad  corporation,  owning  and  operating  a  line 
of  steam  railroad  extending  through  the  states  of  Illinois, 
Indiana  and  Ohio,  and,  in  conjunction  with  connecting  car- 
riers, is  engaged  in  interstate  commerce  between  New  Al- 
bany, Indiana,  and  Hudson,  New  York;  that  prior  to  April  7, 
1905,  plaintiff  and  its  connecting  carriers,  in  compliance  with 
the  statutes  of  the  United  States,  commonly  known  as  the 
** Interstate  Commerce  Law,"  had  established  and  published 
official  tariffs  of  the  rates  to  be  charged  for  transporting 
goods  and  merchandise  from  New  Albany,  Indiana,  to  Hud- 
son, New  York ;  that  said  tariffs  had  been  duly  published  and 
filed  with  the  Interstate  Commerce  Commission,  and  were 
kept  on  file  in  the  office  of  plaintiff  at  New  Albany,  Indiana, 
accessible  to,  and  for  the  information  of,  shippers  and  of 
defendant ;  that  on  April  7,  and  during  the  performance  of 
the  services  hereinafter  named,  said  rates  were  in  full  force, 
and  bound  plaintiff  and  connecting  carriers  to  the  rate  there- 
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in  fixed  for  the  transportation  of  merchandise  between  the 
points  named ;  that  the  rate  so  fixed  and  in  force  at  the  time, 
to  be  charged  for  the  transportation  of  one  carload  of  nested 
baskets  from  New  Albany,  Indiana,  to  Hudson,  New  York, 
was  $114;  that  defendant  was  engaged  in  manufacturing 
nested  baskets  at  New  Albany,  Indiana,  and  shipping  them 
by  rail  to  points  in  other  states  in  carload  lots ;  that  it  had  a 
selling  price  for  its  baskets,  and,  by  its  method  of  doing 
business,  fixed  the  price  at  which  it  would  selUand  deliver 
a  carload  of  its  product  to  a  given  purchaser  by  adding  to  the 
selling  price  the  freight  to  be  charged  for  transportation 
from  New  Albany  to  destination,  and  quoting  the  aggregate 
as  its  price  free  on  board  at  destination ;  that  when  the  cars 
arrived  at  destination  the  consignee  paid  the  freight  charges, 
and  remitted  the  balance  of  said  price  to  defendant  in  full 
settlement;  that  on  said  April  7,  1905,  defendant  had  an 
order  for  a  carload  of  nested  baskets  to  be  delivered  to  A.  W. 
Ham,  Hudson,  New  York,  and  applied  to  plaintiff's  agent  at 
New  Albany,  Indiana,  for  information  as  to  the  charge  for 
transporting  a  car  from  New  Albany  to  Hudson;  that  by 
mistake  and  inadvertence  of  said  agent  defendant  was  in- 
formed that  the  rate  was  $68.40,  instead  of  $114,  the  fixed 
and  lawful  rate ;  that  defendant  did  not  examine  the  tariffs 
for  itself,  but  acted  upon  the  statement  of  said  agent,  and 
quoted  and  shipped  a  carload  of  baskets  at  a  price  based  on 
the  erroneous  statement  of  the  rate ;  that  the  car  was  received 
by  plaintiff,  and  transported  over  its  line  and  the  lines  of 
connecting  carriers  to  Hudson,  New  York,  and  there  deliv- 
ered to  said  A.  W.  Ham,  upon  the  payment  by  him  of  $68.40, 
as  the  full  freight  charges;  that  plaintiff's  other  agents,  and 
those  of  its  connecting  carriers,  participated  in  and  perpetu- 
ated the  mistake  of  the  agent  at  New  Albany  as  to  the  rate, 
and  not  until  after  the  goods  had  been  delivered  was  it  dis- 
covered that  an  illegal  rate  had  been  charged ;  that  on  Sep- 
tember 9,  1907,  plaintiff  and  its  connecting  carriers  notified 
said  A.  W.  Ham  that  said  car  had  been  transported  at  less 
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than  the  lawful  rate,  and  demanded  that  he  pay  the  sum  of 
$45.60,  which  he  refused  to  do;  that  on  December  6,  1907, 
plaintiff  likewise  notified  defendant  and  demanded  that  it 
pay  said  balance  of  $45.60,  which  defendant  refused  anl 
still  refuses  to  pay;  that  said  sum  of  $45.60,  with  interest 
from  April  7,  1905,  is  due  and  wholly  unpaid.  Judgment  is 
demanded  in  the  sum  of  $55. 

To  this  amended  complaint  defendant  filed  its  demurrer, 
on  the  ground  that  it  did  not  state  facts  sufiScient  to  consti- 
tute a  cause  of  action.  The  court  sustained  defendant 's  de- 
murrer, and,  plaintiff  electing  to  abide  by  its  amended  com- 
plaint and  its  exception  to  the  ruling  of  the  court  in  sus- 
taining the  demurrer  thereto,  final  judgment  was  rendered 
against  it,  that  it  take  nothing  by  its  complaint^  and  that 
defendant  recover  its  costs. 

The  amended  assignment  of  errors  sets  out  six  separate 
specifications,  the  first  of  which  is  that  the  court  erred  in  sus 
taining  defendant's  demurrer  to  plaintiff's  amended  com- 
plaint.    The  remaining  specifications  of  error  are  included  in 
the  first. 

Amended  section  six  of  the  interstate  commerce  act  reads 
as  follows :  *  *  That  every  common  carrier  subject  to  the  pro- 
visions of  this  act  shall  file  with  the  commission  created  by 
this  act  and  print  and  keep  open  to  public  inspection  sched- 
ules showing  all  the  rates,  fares,  and  charges  for  transporta- 
tion between  different  points  on  its  own  route  and  between 
points  on  its  own  route  and  points  on  the  route  of  any  other 
carrier  by  railroad,  by  pipe-line,  or  by  water  when  a  through 
route  and  joint  rate  have  been  established.  If  no  joint  rate 
over  the  through  route  has  been  established,  the  several  car- 
riers in  such  through  route  shall  file,  print  and  keep  open  to 
public  inspection,  as  aforesaid,  the  separately  established 
rates,  fares  and  charges  applied  to  the  through  transportation. 
The  schedules  printed  as  aforesaid  by  any  such  common 
carrier  shall  plainly  state  the  places  between  which  property 
and  passengers  will  be  carried,  and  shall  contain  the  classifi- 
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cation  of  freight  in  force,  and  shall  also  state  separately  all 
terminal  charges,  storage  charges,  icing  charges,  and  all  other 
charges  which  the  commission  may  require,  all  privileges  or 

/  facilities  granted  or  allowed  and  any  rules  or  regulations 
which  in  any  wise  change,  affect,  or  determine  any  part  or 
the  aggregate  of  such  aforesaid  rates,  fares,  and  charges,  or 
the  value  of  the  service  rendered  to  the  passenger,  shipper,  or 
consignee.  Such  schedules  shall  be  plainly  printed  in  large 
type,  and  copies  for  the  use  of  the  public  shall  be  kept  posted 
in  two  public  and  conspicuous  places  in  every  depot,  station, 
or  office  of  such  carrier  where  passengers  or  freight,  respect- 

.  ively,  are  received  for  transportation,  in  such  form  that  they 
shall  be  accessible  to  the  public  and  can  be  conveniently  in- 
spected. •  •  •  No  carrier,  unless  otherwise  provided  by 
this  act,  shall  engage  or  participate  in  the  transportation  of 
passengers  or  property,  as  defined  in  this  act,  unless  the  rates, 
fares,  and  charges  upon  which  the  same  are  transported  by 
said  carrier  have  been  filed  and  published  in  accordance  with 
the  provisions  of  this  act;  nor  shall  any  carrier  charge  or 
demand  or  collect  or  receive  a  greater  or  less  or  different 
compensation  for  such  transportation  of  passengers  or  prop- 
erty, or  for  any  service  in  connection  therewith,  between  Uie 
points  named  in  such  tariffs  than  the  rates,  fares,  and 
charges  which  are  specified  in  the  tariff  filed  and  in  effect  at 
the  time ;  nor  shall  any  carrier  refund  or  remit  in  any  man- 
ner or  by  any  device  any  portion  of  the  rates,  fares,  and 
charges  so  specified,  nor  extend  to  any  shipper  or  person  any 
privileges  or  facilities  in  the  transportation  of  passengers  or 
property,  except  such  as  are  specified  in  such  tariffs."  34 
Stat.  586,  U.  S.  Comp.  Stat.  Supp.  1909,  1153. 

It  is  urged  that  no  cause  of  action  is  stated  against  appel- 
lee, for  the  reason  that  the  complaint  avers  that  the  freight 
charges  were  paid  by  the  consignee;  that  it  was  the 
1.    duty  of  the   last  carrier  to   collect  transportation 
charges,  and  to  this  end  such  carrier  is  given  a  lien 
upon  the  property  transported,  for  such  charges.    While  this 
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is  true,  it  was  the  shipper — ^in  this  case  the  appellee — ^who 
engaged  the  services  of  appellant,  and  who  became  liable  for 
the  charges  in  the  first  instance.  Such  liability  could  only 
be  discharged  by  payment.  Assuming  that  the  complaint 
otherwise  states  a  cause  of  action,  the  action  was  prox)erly 
brought  against  appellee. 

It  is  next  insisted  that  the  complaint  does  not  show  com- 
pliance with  the  terms  of  the  interstate  commerce  act,  in 
that  there  is  no  averment  that  on  April  5,  1905,  appellant 
had  ** posted"  two  copies  of  the  tariflE  schedules  in  its  office 
or  station  at  New  Albany,  Indiana.  The  complaint  avers 
that  "before  April  7,  1905,  the  plaintiff  and  its  connecting 
carriers,  through  which  goods  and  merchandise  was  trans- 
ported from  New  Albany,  Indiana,  to  Hudson,  New  York, 
had,  in  compliance  with  law,  established  and  published  offi- 
cial tariffs  of  its  rates  and  charges  for  the  transportation  of 
goods,  wares  and  merchandise  between  New  Albany,  Indiana, 
and  Hudson,  New  York,  which  tariffs  had  before  that  time 
been  duly  published,  and  had  been  filed  with  the  Interstate 
Commerce  Commission  of  the  United  States,  and  were  also 
kept  on  file  at  the  office  of  plaintiff  in  New  Albany,  where 
they  were  accessible  for  public  inspection  and  for  informa- 
tion, and  for  the  inspection  and  information  of  defendant. ' ' 

The  tariff  of  rates  is  established  and  in  force  when  it  has 
been  published  and  filed  with  the  Interstate  Commerce  Com- 
mission, and  has  been  approved  and  promulgated  by 

2.  said  commission.  The  posting  of  the  schedules  in  the 
office  or  station  of  the  carrier  is  not  a  condition  prece- 
dent to  the  taking  effect  of  such  rates.  This  was  settled  by 
the  United  States  Supreme  Court,  in  the  case  of  Texas,  etc., 
B.  Co.  V.  Cisco  Oil  Mill  (1907),  204  U.  S.  449,  27  Sup.  Ct. 
358,  51  L.  Ed.  562,  in  which  Mr.  Justice  White,  delivering 
the  opinion  of  the  courts  said:  "The  requirement  that 
schedules  should  be  *  posted  in  two  public  and  conspicuous 
places  in  each  depot,'  etc.,  was  not  made  a  condition  preee- 
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dent  to  the  establishment  and  putting  in  force  of  the  tariff 
of  rateSy  but  was  a  provision  based  upon  the  existence  of  an 
established  rate,  and  plainly  had  for  its  object  the  affording 
of  special  facilities  to  the  public  for  ascertaining  the  rates 
actually  in  force/'  See,  also,  United  States  v.  Howell 
(1892),  56  Fed.  21, 29. 

To  hold  that  before  the  tariff  of  rates  and  charges,  ap- 
proved by  the  Interstate  Commerce  Commission,  becomes 
effective,  it  is  necessary  that  the  schedules  should  be  posted 
in  two  public  and  conspicuous  places  in  appellant's  station 
at  New  Albany,  Indiana,  would  be  to  hold  that  the  putting  in 
force  of  the  rates  for  transportation  of  interstate  commerce 
depends  upon  the  act  of  the  railroad  company  or  its  agents. 
This  would  be  an  impossible  interpretation  to  place  on  the 
act  in  question.  It  would  give  the  railroad  company,  which 
might  be  injuriously  affected  by  the  established  rates,  the 
power  practically  to  nullify  the  orders  of  the  commission,  by 
neglecting  or  refusing  to  post  the  schedules.  Whether  fail- 
ure to  post,  as  insisted  by  appellee,  would  subject  appellant 
to  penalties,  as  provided  in  section  ten  of  the  act,  is  not 
under  consideration,  and  could  not,  in  any  event,  be  deter- 
mined in  this  jurisdiction. 

Appellee  is  in  error  in  assuming  that  this  is  an  equitable 

proceeding  for  the  correction  of  a  mistake,  and  therefore  is 

governed  by  the  rules  that  obtain  in  equity  causes. 

3.  The  complaint  before  us  will  not  bear  such  construc- 
tion. It  is  clearly  an  action  to  collect  a  balance  due 
on  freight  charges.  The  manifest  purpose  of  appellant  in 
setting  out  the  details  of  the  transaction  with  such  fullness, 
was  that  the  questions  of  law  arising  upon  the  facts  might  be 
determined  by  the  ruling  upon  demurrer  to  the  complaint. 
The  action  being  one  at  law,  no  question  of  laches  arises,  and 
the  suit  could  be  brought  at  any  time  within  the  period  of 
limitation. 

It  is  iinally  insisted  by  the  learned  counsel  for  appellee 
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that  as  the  freight  rate  between  New  Albany,  Indiana^  and 
Hudson,  New  York,  over  appellant's  railroad  and  its 

4.  connecting  lines,  was  peculiarly  within  the  knowledge 
of  appellant  and  its  agents,  and  as  appellee  relied  on 

the  statement  of  the  agent,  and  sold  his  goods  accordingly, 
any  loss  resulting  from  the  mistake  of  appellant's  agent 
should  be  borne  by  the  party  whose  declarations  caused  the 
loss.  This  would  or^dnarily  be  true ;  but,  as  applied  to  the 
facts  stated  in  this  complaint,  the  contention  is  without 
merit.  The  averments  of  the  complaint  are  that  appellee 
applied  to  appellant's  agent  for  information  as  to  the  freight 
rate  on  a  car  of  nested  baskets  from  New  Albany,  Indiana,  to 
Hudson,  New  York,  to  enable  appellee  to  quote  a  price  on 
the  baskets  delivered  at  the  point  of  destination;  that,  by 
mistake  and  inadvertence,  appellant's  agent  informed  appel- 
lee that  the  freight  charge  was  $68.40,  when  in  truth  the 
established  legal  rate  was  $114 ;  that  the  official  tarifi&s,  show- 
ing the  freight  rates  between  the  points  named,  were  on  file 
at  appellant's  office,  where  such  tariffis  were  accessible  for 
public  inspection,  and  for  the  information  of  appellee. 
These  averments  do  not  make  out  an  agreement  of  any  kind. 
Appellee,  as  well  as  appellant,  as  a  matter  of  law,  was 
charged  with  notice  and  knowledge  of  the  legal  rate;  but 
assuming  that  there  was  an  agreement  to  deliver  the  car  at 
destination  for  $68.40,  appellant  would  not  be  estopped  from 
demanding  and  collecting  the  full  legal  rate. 

A  carrier  will  not  be  estopped  by  the  act  of  its  agent 
from  repudiating  an  unlawful  contract  for  the  transporta- 
tion of  interstate  commerce;  and  where  a  shipper 

5.  relies  upon  an  agreement  of  the  carrier,  made  either 
purposely  or  inadvertently,  no  estoppel  will  arise,  for 

the  reason  that  the  agreement  upon  which  the  shipper  relies 
is  in  itself  illegal  and  void,  and  estoppel  can  never  be 
founded  upon  an  illegal  act  or  contract.  Melody  v.  Oreai 
Northern  R,  Co.  (1910),  25  S.  Dak.  606,  127  N.  W.  543; 
Louisiana  R,,  etc.,  Co.  v.  Holly  (1911),  53  South.  (La.)  882. 
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It  has  been  held  repeatedly  that  the  right  of  private  con- 
tract between  the  shipper  and  the  carrier  has  been  wholly 
abrogated  by  the  enactment  of  the  interstate  com- 
6.    merce  law.    After  the  tariflE  of  rates  has  been  duly 
established,  as  provided  by  law,  the  rate  on  any  given 
shipment  ceases  to  be  a  matter  for  negotiation  between  the 
parties.     The  carrier  is  then  required  by  law  to  render  a 
service  for  the  public,  and  the  established  freight  charges 
are  enforceable,  not  by  reason  of  any  contract,  but  by  virtue 
of  the  law  that  fixes  the  rates.    Baltimore,  etc.,  R,  Co.  v.  La 
Due  (1908),  112  N.  Y.  Supp.  964,  128  App.  Div.  594;  New 
York,  etc,  R.  Co.  v.  Smith  (1909),  115  N.  Y.  Supp.  838,  62 
Misc.  526;  Texas,  etc.,  R.  Co.  v.  Mugg  (1906),  202  U.  S.  242, 

26  Sup.  Ct.  628,  50  L.  Ed.  1011;  Gulf,  etc.,  R.  v.  Hefley 
(1895),  158  U.  S.  98,  15  Sup.  Ct.  802,  39  L.  Ed.  910;  Texas, 
etc.,  R.  Co.  V.  Abilene  Cotton  Oil  Co.  (1907),  204  U.  S.  426, 

27  Sup.  Ct.  350,  51  L.  Ed.  553 ;  Fisher  v.  Great  Northern  R. 
Co.  (1908),  49  Wash.  205,  95  Pac.  77;  Armour  Pacjcing  Co. 
v.  United  States  (1908),  209  U.  S.  56,  28  Sup.  Ct.  428,  52  L. 
Ed.  681. 

In  the  case  of  Baltimore,  etc.,  R.  Co.  v.  La  Due,  supra,  the 
court  said:  ''Every  contract  of  carriage  by  a  common  car- 
rier engaged  in  interstate  commerce  must,  as  a  matter  of 
law,  be  at  the  rate  fixed  and  established  as  provided  by 
statute,  and  no  agreement  as  to  the  rate  to  be  charged  is 
valid  or  enforceable  if  it  varies  in  any  degree  from  the  rate 
thus  fixed  and  established.  •  •  •  The  carrier  is  entitled 
to  receive,  and  the  shipper  is  required  to  pay,  the  rates  fixed. 
No  more  can  lawfully  be  demanded.  No  less  can  lawfully  be 
accepted.  In  an  action,  therefore,  to  recover  excess  charges, 
it  is  wholly  immaterial  whether  or  not  any  special  agree- 
ment was  made  as  to  rates.  If  the  rate  charged  corresponded 
with  the  established  schedule,  it  was  lawfully  charged.  If  it 
did  not  so  correspond,  it  was  unlawfully  charged,  and  the 
excess  may  be  recovered."  To  the  same  effect  are  the  casog 
of  Central  Ga.  B.  Co.  v.  Butler  Marble,  etc.,  Co.  (1910),  8 
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Qa.  App.  1,  68  S.  E.  777,  and  Georgia  Railroad  v.  Creety 
(1908),  5  Ga.  App.  424,  63  S.  E.  528. 

In  the  case  last  cited,  the  court  said :  "What  we  are  com- 
pelled to  hold  is  that  where  the  transportation  has  taken 
place,  the  shipper  is  due  the  carrier  the  amount  of  charges 
required  by  the  schedule  of  rates  filed  and  published  in  ac- 
cordance with  the  law,  and  that  no  agreement  to  the  con- 
trary can  exempt  him  from  liability  for  the  sum  thus  due, 
and  that  if  the  carrier  delivers  the  goods  without  collecting 
the  full  sum  required  by  the  tariffs,  an  action  will  lie  in  his 
favor  to  recover  the  unpaid  balance." 

Nor  is  the  question  of  the  good  faith  of  both  the  appellee 
and  the  agent  of  appellant,  nor  the  fact  that  appellee 
will  suffer  loss  in  consequence  of  the  mistake  made, 
proper  matters  for  consideration  in  determining  the  law  of 
this  case.  Good  faith  would  doubtless  save  the  parties  from 
the  charge  of  criminal  intent,  at  least  up  to  the  time  when 
the  trutb  became  known,  and  the  loss  suffered  by  appellee 
cannot  affect  or  change  the  rule  of  law.  The  rate  given  to 
appellee  was  an  unlawful  rate,  and  can  neither  bind  the 
company  making  it  nor  protect  the  shipper  receiving  its  ben- 
efits. Chicago,  etc.,  R.  Co,  v.  Hubbell  (1894),  54  Kan.  232, 
38  Pac.  266;  St.  Louis,  etc,  R,  Co.  v.  Ostrander  (1899),  66 
Ark.  567,  52  S.  W.  435;  Haurigan  v.  Chicago,  etc.,  R.  Co. 
(1907),  80  Neb.  132,  139, 117  N.  W.  100. 

Our  conclusion  is  that  the  complaint  in  this  case  states  a 
cause  of  action,  and  the  demurrer  thereto  should  have  been 
overruled.  The  judgment  is  therefore  reversed,  with  in- 
structions to  overrule  the  demurrer  to  the  complaint,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 
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On  Petition  for  Rehearing. 

Adams,  J. — In  a  petition  for  rehearing,  it  is  urged  with 

much  earnestness  by  counsel  for  appellee  that  the  Floyd 

Circuit   Court  had  no  jurisdiction  of  the  subject- 

7.  matter  of  the  action,  and  that  therefore  this  court 
could  not  acquire  jurisdiction  on  appeal.     If  the  first 

proposition  is  true,  then  the  conclusion  is  obviously  true. 

The  question  is  presented  for  the  first  time  on  petition  for 

rehearing.     The  rules  provide  that  points  not  made  in  the 

original  briefs  will  not  be  considered  on  rehearing, 

8,  but  we  think  the  question  of  jurisdiction  is  one  of 
such  a  character  that  it  should  be  considered  by  the 

court  at  any  time  while  the  appeal  is  pending. 

In  the  original  opinion  it  was  held  that  the  complaint 
stated  a  cause  of  action  for  the  collection  of  a  balance  due 
on  interstate  freight  charges.  This  holding  is  not  ques- 
tioned, but  it  is  now  insisted  that  the  action  was  founded 
upon  an  alleged  violation  of  the  United  States  statute 
known  as  the  ** interstate  commerce  law,"  and  that  juris- 
diction was  in  the  federal  court  rather  than  in  the  state 
court.  We  cannot  agree  with  counsel  for  appellee  in  this 
contention. 

It  was  clearly  stated  in  the  original  opinion  that  the 
freight  rate  on  said  shipment  was  not  and  could  not  be  a  mat- 
ter of  negotiation  between  the  shipper  and  the  carrier. 

6.  The  only  agreement  that  could  be  entered  into  by 
these  parties  was  that  which  impliedly  arose  through 
the  tender  of  the  freight  by  appellee  and  the  acceptance  of  it 
by  appellant  for  transportation  and  delivery  at  destination. 
The  consideration  for  this  service  was  fixed  by  law,  and  be- 
came a  part  of  the  agreement.  When  the  appellant  under- 
took to  deliver  appellee's  goods  at  Hudson,  New  York,  the 
lawful  charge  for  such  service  was  $114,  which  presumptively 
was  known  by  both  parties.  For  this  charge  the  carrier  was 
Vol,  48—42 
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l)ound  to  render  the  service,  and  for  this  service  the  shipper 
was  t)ound  to  pay  the  lawful  rate. 

The  complaint  charges  that  the  rate  fixed  by  law,  and 
which  appellee  was  bound  to  pay,  has  not  been  paid  in  full, 
and  to  collect  the  unpaid  balance,  this  action  was  brought. 
The  proceeding  was  not  founded  upon  an  allegi'd  violation  of 
a  federal  statute,  but  was  to  collect  a  debt  that  arose  out 
of  transportation  service  rendered  by  appellant,  pursuant  to 
an  implied  atrrcomcnt. 

The  Floyd  Circuit  Court  had  jurisdiction  not  only  of  the 
parties,  but  also  of  the  subject-matter.  The  petition  for 
rehearing  is  overruled. 


Hedrick,  Executor,  v,  Hedrick. 

[No.  7.706.     Filed  April  6,  1011.     Rehearing  denied  June  27,  1911. 

Transfer  denied  November  21,  11)11.] 

1.  Appf^vl. — Wrighinp  lUidcnce. — The  jury  trying  a  case  is  the 
sole  judge  of  the  weight  of  the  evidence  and  of  the  credibility  of 
the  witnesses;  and  whore  there  Is  some  evidence  tending  to  sus- 
tain every  material  allegation  of  the  complaint,  the  Judgment  will 
not  be  disturbed,  on  appeal,  for  a  want  of  evidence,     p.  OCO. 

2.  Work  and  J^bob.  —  Compensation.  —  Piiymciit.  —  Evidence.  — 
Where  plaintiff  alleges  that,  by  contract  she  \v:is  to  ro(»eive  $1.50 
a  week  for  her  services,  and  that  if  she  renin luod  with  decedent 
and  his  wife  during  their  lives,  she  was  to  receive  certain  land, 
and  the  evidence  shows  that  slie  so  remained,  and  tliat  she  re- 
ceived .1*1. r»0  a  wvelv,  it  is  for  the  Jury  to  determine  whether  she 
was  jMiid  in  full.    p.  fidl. 

[\.  WoRic  AND  Labor. — Burden  of  Proof. — Hannlesft  Error. — In  an 
action  for  services  rendered,  an  Instruction  that  If  the  claimant 
rendered  any  services  "for  which  she  has  not  already  l)een  paid, 
she  would  be  entitled  to  recover  the  reasonable  value  thereof, 
unless  they  were  gratuitously  rendered,  and  the  burden  is  on 
defendant  to  show  that  they  were  rendered  gratuitously,  if  ren- 
dered at  all/'  is  erroneous,  the  burden  being  ui)on  plaintiff  to 
establish  affirmatively  her  right  to  recover;  but  such  error  was 
harmless,  where  there  was  no  evidence  that  such  services  were 
rendered  gratuitously,    p.  661. 

From  Rush  Circuit  Court ;  Will  M.  Sparks,  Judge. 
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Action  by  Anna  Hedrick  against  John  D.  Hedrick,  as  ex- 
ecutor of  the  last  will  of  Peter  Hedrick,  deceased.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

John  Lockridge,  Smith,  Cambem  &  Smith,  W.  W.  Cook 
and  Charles  H,  Cook,  for  appellant. 
Douglas  Morris  and  Forkner  &  Forkner,  for  appellee. 

Lairy,  J. — ^Appellee  filed  a  verified  claim  in  two  parar 
graphs  against  the  estate  of  Peter  Hedrick.  The  first  par- 
agraph was  a  general  claim  for  services  rendered  in  doing 
house  and  farm  work,  and  in  nursing  and  caring  for  decedent 
and  his  wife,  and  for  general  services  from  March,  1902,  to 
March,  1909.  The  second  paragraph  alleged  a  special  con- 
tract made  between  decedent,  in  his  lifetime,  and  appellee 
and  her  parents,  by  the  terms  of  which  decedent  agreed  that 
if  appellee  would  come  and  work  for  him  in  his  family,  and 
take  care  of  himself  and  his  wife,  he  would  pay  her  at  the 
rate  of  $1.50  a  week  for  her  services,  and,  in  case  she  stayed 
with  him  and  his  wife,  and  cared  for  them  as  long  as  they 
lived,  he  would  give  her,  at  his  death,  a  certain  forty  acres 
of  land ;  that  appellee  fully  performed  her  part  of  the  agree- 
ment, and  that  decedent  died  without  having  made  a  will,  or 
without  leaving  to  appellee  said  forty  acres  of  land  in  ac- 
cordance with  his  agreement ;  that  the  services  rendered  by 
appellee  were  reasonably  worth  $4,000;  that  the  said  sum 
of  $1.50  a  week  had  been  paid.  Defendant  demurred  sepa- 
rately to  each  paragraph  of  the  complaint,  which  demurrers 
were  overruled,  and  these  rulings  are  assigned  as  error.  But 
as  appellant  has  failed  in  his  brief  to  discuss  the  suflSciency 
of  either  paragrai^h,  or  to  cite  any  authority  bearing  thereon, 
these  errors  will  be  considered  as  waived. 

It  is  contended  by  appellant  that  the  lower  court  should 
have  granted  a  new  trial,  on  the  ground  that  the  verdict  is 
not  supported  by  the  evidence,  which  is  quite  voluminous. 
Appellee  introduced  testimony  tending  to  prove  that  there 
was  a  contract  entered  into  between  her  and  her  parents  on 
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th«-  on*r  icde.  and  Peter  Hedrick  od  the  other.  bef<wpe  ahe  went 
to  bve  in  the  fandly  of  the  de<»ient,  by  the  terms  of  which 
i'*.Dtra'?t  she  waA  to  re^'-^ive  f  1.5«"»  a  week  for  her  labor,  and  in 
ri.e  event  hhc  staved  with  tLe  faisJIv  until  the  death  of  Peter 
Hedri«;k  and  his  vife.  &he  waa^  to  r^.-^-ive  forty  aeres  of  land. 
The  eviJenire  inti^»-i:ir-<l  by  appellee  tended  to  show  further 
that  in  the  spriutr  «tf  V.Hfl  she  went  to  dt^-edent's  home,  and 
lived  with  him  and  his  wife  and  worked  for  them 
•intil  th^y  died,  with  the  exception  of  a  short  time  during 
whi^'h  she  was  married  and  lived  with  her  husband;  that 
after  her  separation  from  her  husband  she  returned  to 
decedent 's  home,  and  he  renewed  his  promise  to  give  her  the 
forty  acres  of  land ;  that  decedent  was  old  and  sick  during 
the  time  appellee  lived  there,  and  his  wife  was  also  old  and 
fj'^'ble;  that  the  wr>rk  performed  by  appellee  was  very  dis- 
a^eea>)le,  and  the  services  were  reasonably  worth  $1  a  day ; 
that  Hhe  was  paid  at  the  rate  of  $1.50  a  week,  during  the  time 
she  lived  in  decedent's  family,  but  that  decedent  failed  to 
keep  his  contra^rt  in  respect  to  giving  her  forty  acres  of  land, 
or  its  value  in  inonev. 

There  was  sharp  conflict  in  the  evidence.    The  testimony 
introduced  by  defendant  tended  to  show  that  there  was  no 

contract  by  which  decedent,  Peter  Hedrick,  agreed  to 
1.     pay  appellee  anj-thing  in  excess  of  the  $1.50  a  week, 

and  that  she  admitted  after  the  death  of  Peter  Hed- 
rick that  she  had  been  fully  paid  for  her  services.  It  also 
tended  to  prove  that  Peter  Hedrick  and  his  wife  were  healthy 
old  people,  that  appellee  did  very  little  work,  spent  most  of 
her  time  lookinp:  after  her  own  children,  and  that  the  services 
rendered  by  her  were  not  worth  $1.50  a  week. 

The  jury  trying  the  case  was  the  sole  judge  of  the  weight 
of  the  evidence  and  the  credibility  of  the  witnesses.  The 
questions  of  fact  involved  in  this  case  were  submitted  to  the 
jury,  and  it  returned  a  verdict  in  favor  of  the  claimant. 
There  was  evidence  upon  every  question  material  to  a  recov- 
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ery,  and  this  court  cannot  interfere  with  the  verdict  upon  the 
weight  of  the  evidence. 

It  is  urged  by  appellant  that  the  evidence  introduced  by 

the  executor  clearly  shows  that  appellee  had  been  paid  in 

full,  and  that  this  evidence  was  undisputed.    In  this 

2.  contention  appellant  is  mistaken.  The  evidence  shows 
without  dispute  that  appellee  was  paid  $1.50  a  week 

during  the  time  she  worked  in  decedent's  household. 
Whether  this  was  payment  in  full  depended  upon  the  amount 
that  was  due  to  her  for  her  labor.  If  the  jury  believed  from 
the  evidence  that  appellee  went  to  work  for  decedent,  with 
the  express  understanding  that  she  was  to  have  $1.50  a 
week  for  her  services,  and  that  if  she  stayed  and  took  care 
of  decedent  and  his  wife  as  long  as  they  lived  she  should 
receive  forty  acres  of  land  in  addition  to  that  sum — ^this 
would  indicate  that  the  services  were  rendered  with  the  un- 
derstanding that  the  weekly  payments  were  not  intended  as 
full  compensation  for  her  services;  and  if  the  jury  found 
that  her  services  were  worth  an  amount  in  excess  of  $1.50 
a  week,  then  it  would  be  justified  in  finding  that  claimant 
had  not  been  paid  in  full  for  her  services. 

Objection  is  made  to  several  instructions  given  by  the 
court  of  its  own  motion.    We  have  examined  these  instruc- 
tions, and  think  that  all  except  the  fifth  are  correct. 

3.  The  fifth  instruction  is  as  follows:    **In  this  case,  if 
you  find  that  the  claimant  rendered   any  services 

to  decedent  for  which  she  has  not  already  been  paid,  she 
would  be  entitled  to  recover  the  reasonable  value  thereof, 
unless  they  were  gratuitously  rendered,  and  the  burden  is 
on  the  defendant  to  show  that  they  were  rendered  gratu- 
itously,  if  rendered  at  all.''  According  to  a  recent  case 
decided  by  this  court  (Hunt  v.  Osbom[1907],  40  Ind.  App. 
646)  this  instruction  is  erroneous.  The  instruction  in  that 
case  was  almost  identical  with  the  one  complained  of  in 
the  case  at  bar.    It  read  as  follows:    **If  you  believe  from 
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a  fair  preponderance  of  the  eyidence  that  the  plaintiff  per- 
formed the  services,  or  any  part  thereof,  mentioned  in  his 
claim,  under  the  direction  of  decedent,  then  you  should  allow 
him  reasonable  pay  for  such  services  so  performed,  unless  it 
is  shown  by  a  fair  preponderance  of  the  evidence  that  such 
services  were  performed  under  such  circumstances  that  the 
claimant  is  not  entitled  to  pay  therefor,  and  the  burden 
of  proving  such  defense  by  a  fair  preponderance  of  the  evi- 
dence is  upon  the  defendant."  In  passing  upon  the  cor- 
rectness of  this  instruction  the  court  said :  *'But  the  burden 
of  establishing  his  claim  was  upon  the  appellee.  He  must 
show  by  a  preponderance  of  the  evidence  not  only  that  the 
services  charged  for  were  rendered,  but  that  they  were  ren- 
dered at  the  request  of  the  decedent,  and  that  he  promised 
to  pay  for  them.  This  burden  could  be  met  by  proof  of 
services  rendered,  their  beneficial  character,  and  their  ac- 
ceptance by  the  decedent.  Prom  these  circumstances  the 
law  would  presume  the  request  and  promise  to  pay,  but  the 
presumption  is  not  a  conclusive  one,  and  may  be  rebutted 
by  proof  of  facts  and  circumstances  showing  that  the  services 
were  gratuitously  rendered,  and  this  would  not  be  proof  of 
an  affirmative  defense,  but  a  denial  of  the  promise  to  pay. 
The  instruction  quoted,  which  placed  the  burden  of  making 
out  a  negative  defense  to  appellee's  claim  upon  the  appel- 
lant, was  clearly  erroneous." 

This  instruction  being  erroneous,  the  judgment  in  this  case 
must  be  reversed,  unless  it  clearly  appears  from  the  whole 
record  that  the  error  was  harmless.  There  was  no  evidence 
introduced  tending  to  show  that  any  of  the  services  rendered 
by  appellee  were  gratuitous.  The  evidence,  without  dispute, 
shows  that  appellee  was  to  receive  $1.50  a  week,  and  that 
this  amount  had  been  paid.  Appellee's  claim  for  compensa- 
tion in  excess  of  that  amount  is  babied  upon  the  ground  that 
the  amount  stipulated  to  be  paid  weekly  was  not  intended 
as  full  payment,  and  that  she  rendered  the  services  under 
an  express  agreement  with  decedent  that  she  should  be  given 


MAY  TERM,  1911.  663 

Iledrick  r.  Hedrick— 4S  Ind.  App.  C58. 

forty  acres  of  land  in  the  event  she  stayed  and  took  care  of 
him  and  his  wife  as  long  as  they  lived.  The  first  disputed 
question  of  fact  that  the  jury  had  to  determine  was  whether 
this  agreement  was  made.  If  it  found  that  this  agreement 
was  made,  the  only  other  disputed  question  was,  what  amount 
such  ser\'ices  were  worth  in  excess  of  $1.50  a  week.  The 
question  as  to  whether  any  services  were  gratuitously  ren- 
dered was  not  before  the  jnryy  and  no  instruction  should 
have  been  given  bearing  upon  this  subject.  An  erroneous 
instruction  as  to  the  burden  of  proof  on  this  question  did 
not  harm  the  appellant,  for  the  reason  that  if  the  jury  had 
found  that  the  services  of  appellee  were  rendered  gratui- 
tously, there  would  have  been  no  evidence  to  sustain  such  a 
finding.  City  of  Indianapolis  v.  Cauley  (1905),  164  Ind. 
304,  312;  Indianapolis,  etc,  Transit  Co.  v.  Haines  (1904), 
33  Ind.  App.  6S;McCall  v.  Seevers  (1854),  5  Ind.  187. 

If  the  verdict  had  been  against  appellee,  she  might  have 
complained  of  this  instruction,  for  the  reason  that  it  sub- 
mitted to  the  jury  the  question  as  to  whether  her  services, 
or  a  part  thereof,  were  gratuitously  rendered,  where  there 
was  no  evidence  which  would  justify  a  finding  against  her 
on  that  question.  McMahon  v.  Flanders  (1878),  64  Ind. 
334;  Moore  v.  State  (1879),  65  Ind.  382. 

In  the  case  of  Hunt  v.  Osbom,  supra,  the  court  said: 
'*The  question  on  which  the  decision  of  the  case  hinged  was 
whether,  at  the  time  the  services  were  rendered,  the  appellee 
expected  to  charpre  for  them.  It  was  claimed  by  the  estate 
that  they  were  mere  acts  of  neighborly  kindness  rendered 
without  charge  or  expectation  of  pay  therefor  at  the  time, 
and  that  the  charge  now  made  was  an  afterthought.  *'  The 
question  as  to  whether  the  services  were  gratuitously  ren- 
dered was  the  pivotal  question  in  that  case;  but  in  this 
case,  no  such  question  was  presented  by  the  evidence.  As 
there  is  no  evidence  tending  to  prove  that  any  of  the  serv- 
ices rendered  by  appellee  to  decedent  were  gratuitous,  and 
Bs  a  finding  in  favor  of  appellant  on  this  ground  would  have 
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no  evidence  to  support  it,  we  hold  that  an  erroneous  instruc- 
tion as  to  the  burden  of  proof  <m  that  question  d\,d  not  harm 
appellant. 
Judgment  affirmed. 


BOUSHER  ET  AL.  V.  ANDREWS  ET  AL. 
IXo.  7,163.    Filed  November  22,  1911.1 

1.  QuiETiNo  Title. — Complaint. — A  complaint,  alleging  that  the 
plaintiffR  own  certain  real  estate,  and  that  defendants  claim  an 
Interest  therein,  which  claim  is  unfounded  and  constitutes  a 
cloud  uiK>n  plaintifTs  title,  will  be  held  sufficient,    p.  665. 

2.  QuiETiNQ  Title. —  Otrnerfthip. —  llotc  AUegid. —  ('(ttnplaint. — ^A 
complaint  alleging;  that  the  plaintiffs  were  tenants  by  the  en- 
tirety of  certain  land  and  that  they  are  entitled  to  tlie  free  and 
uninterrupted  possession  thereof,  shows  ownership  sufficiently  to 
withstand  a  demurrer,    p.  666. 

3.  QriETiNo  Title. — Issues. — Evidence. — In  a  suit  to  quiet  title, 
the  defendants  may  Introiluce  evidence  of  any  riijht  which  they 
may  claim,  the  claim  of  any  right  by  defendants  l)eing  necessarily 
adverse  to  the  o^vnership  in  fee  by  the  plaintiff,    p.  666. 

4.  QuiETi:?o  Title. — Possession. — Evidence. — In  a  suit  to  quiet 
title,  the  plaintiffs  alleging  their  ownership  and  right  to  posses- 
sion, and  the  defendants  pleading  a  general  denial,  evidence  of 
an  easement  claimed  by  defendants  Is  admissible,    p.  666. 

5.  Pleading. —  Judgment — Motion  in  Arrest. —  Complaint. —  Par- 
agraphs.— A  motion  in  arrest  of  judgment  should  be  overruled 
where  any  one  of  the  paragraphs  of  complaint  is  good.  pp.  667. 
668. 

6.  QuiETiNO  Title. — Description. — Complaint. — In  a  suit  to  quiet 
title,  a  description  of  the  land  in  question  as  *'twenty  acres  off 
of  the  west  side  of  the  northwest  quarter  of  the  northwest  quar- 
ter" of  a  certain  section,  is  sufficient,    p.  667. 

7.  Pleading.  —  Complaint.  —  Paragraphs.  —  Motion  in  Arrest, — 
Where  the  paragraph  of  complaint  on  which  the  judgment  rests 
is  sufficient  on  demurrer,  a  motion  in  arrest  should  be  overruled, 
regardless  of  the  sufficiency  of  the  other  paragraphs,    p.  668. 

From  White  Circuit  Court  5  James  P.  Wason,  Judge. 

Suit  by  Frank  Andrews  and  another  against  Mary 
Bousher  and  others.  From  a  decree  for  plaintiffs,  defend* 
ants  appeal.    Affirmed. 
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Alfred  W.  Reynolds,  Addison  K,  Sills  and  Addison  K, 
Sills f  Jr.,  for  appellants. 

Truman  F,  Palmer,  Benjamin  F,  Carr  and  George  F,  Mar- 
vin, for  appellees. 

Myers,  J. — Appellees  brought  this  suit  against  appellants 
to  quiet  their  title  to  certain  real  estate  in  White  county, 
and  to  enjoin  appellants  from  interfering  with  a  certain 
gate. 

The  issues  submitted  to  the  court  for  trial  were  formed  by 
a  complaint  in  three  paragraphs,  with  an  answer  of  confes- 
sion and  avoidance,  a  denial  to  the  first  paragraph,  and  a 
reply  thereto  in  denial,  and  a  general  denial  to  the  other 
paragraphs.  There  was  a  finding  and  judgment  in  favor 
of  appellees  on  the  second  paragraph  of  the  complaint. 

Appellants'  separate  and  several  demurrers  for  want  of 

m 

facts  to  said  second  paragraph  were  overruled,  as  was  also 
the  motion  by  each  appellant  in  arrest  of  judgment.  These 
rulings  of  the  court  are  made  the  basis  for  a  separate  assign- 
ment of  error  by  appellants  severally.  Both  assignments  of 
error  are  predicated  on  the  insuflSciency  of  the  second  para- 
graph, in  that  it  does  not  state  a  cause  of  action ;  and  that, 
for  lack  of  a  definite  description  of  the  real  estate,  there 
could  be  no  valid  judgment. 

As  to  the  first  assignment,  it  appears  from  the  paragraph 

in  question  that  appellees  are  husband  and  wife,  and  own 

as  tenants  by  the  entirety,  and  are  entitled  to  the 

1.  free  and  uninterrupted  possession  of,  a  certain  twenty- 
acre  tract  of  land  in  White  county,  Indiana,  to  which 
each  appellant  claims  some  right,  title,  interest  and  ease- 
ment, and  the  free  right  to  pass  over  a  strip  thereof  along 
its  entire  west  line;  that  said  claim  of  each  appellant  is 
unfounded  and  without  right,  and  that  appellees'  title  to 
said  real  estate  is  superior  and  paramount  to  any  pretended 
claim  of  appellants,  or  either  of  them. 

This  paragraph  proceeds  upon  the  theory  of  a  suit  to 
quiet  title,  a  proceeding  which  is  now  regarded  as  essentially 
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statutoiy  {Seymour  Water  Co.  v.  City  of  Seymour  [1904], 
163  Ind.  120;  Puterbaugh  v.  Puterbaugh  [1892],  131  Ind. 
288,  15  L.  R.  A.  341) ;  and  were  it  not  for  the  pleaders'  lack 
of  care  in  its  preparation,  there  would  be  no  basis  for  the 
reasouable  and  persuasive  argument  here  urged  against  it. 

Section  1116  Burns  1908,  §1070  R.  S.  1881,  authorizes  one 
having  an  int(*rest  in  real  property  to  maintain  a  suit  to 
quiet  bis  title  thereto  against  another  who  claims  an  interest 
adverse  to  him.  Under  this  section  of  the  statute,  a  com- 
plaint showing  that  the  plaintiff  is  the  owner  of  the  real 
estate  described  therein,  and  that  the  defendant  in  the  action 
claims  an  interest  in  the  same  land,  and  that  such  claim  is 
adverse  to  the  title  so  asserted  by  plaintiff,  will  be  held  suffi- 
cient.   Rennerl  v.  Shirk  (1904),  163  Ind.  542. 

While  this  paraerraph  does  not  state  the  precise  character 

of  the  title  claimed  by  appellees,  yet  it  does  show  that  they 

own  the  land  as  tenants  by  the  entirety,  and  are  en- 

2.  titled    to    the    free    and    uninterrupted    possession 
thereof.     This  was  a  sufficient  allegation  of  owner- 
ship to  withstand  a  demurrer.    Hall  v.  Hedrick  (1890),  125 
Ind.  326;  Mitchell  v.  Bain  (1895),  142  Ind.  604. 

As  to  the  appellants,  it  is  alleged  that  they  are  claim- 
ing an  casement  and  right  at  will  to  cross  said  land,  which 
claim  is  alleged  to  be  unfounded  and  without  right. 

3.  If  we  may  assume  that  this  controversy  was  over  a 
right  oF  way  across  appellees'  land,  that  right  is 

denied,  and  under  the  issues  the  same  evidence  was  admis- 
sil)le  as  if  appellees  were  claiming  title  to  the  land  in  fee 
simple.  Ilall  v.  Hedrick,  supra.  The  law  regards  any  claim 
of  title  to  real  estate  by  one  as  necessarily  adverse  to  another 
who  owTis  the  foe.  Dumont  v.  Dufore  (1866),  27  Ind.  263. 
The  alleged  casement  claimed  by  appellants  affected  appel- 
lee's right  to  possession,  an  element  ordinarily  enjoyed 
without  hindrance  by  the  owner,  and  here  the  right 

4.  to  possession  is  put  in  issue  by  the  allegation  that 
appellees  are  entitled  to  the  free  and  uninterrupted 
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possession  of  the  land  in  question.  Therefore,  if  appellees 
owned  the  land,  and  were  entitled  to  the  free  and  uninter- 
rupted possession  thereof,  the  claimed  rights  of  appellants 
were  certainly  adverse  to  the  alleged  rights  of  appellees,  and, 
this  being  true,  it  follows  that  the  facts  alleged  in  this  para- 
graph show  existing  adverse  interests,  which,  under  the 
statute  to  which  we  have  referred,  entitled  the  parties  to  an 
adjudication  of  their  claims  in  a  suit  to  quiet  title.  Bausch 
v.  Trustees,  etc.  (1866),  107  Ind.  1;  Weaver  v.  Apple 
(1897),  147  Ind.  304;  Corlin  Oil  Co.  v.  Searles  (1905),  36 
Ind.  App.  215;  City  of  LaFayette  v.  Wabash  R,  Co.  (1902), 
28  Ind.  App.  497. 

Considering  the  motion  in  arrest  of  judgment,  the  rule 
is  that  where  such  motion  is  addressed  to  a  complaint  con- 
taining more  than  one  paragraph,  unless  all  are  so 

5.  bad  as  not  to  be  cured  by  the  verdict  or  finding,  the 
motion  will  be  overruled.    Sims  v.  Dame  (1888),  113 

Ind.  127;  Durham  v.  Hiatt  (1891),  127  Ind.  514;  Peden 
v.  Mail  (1889),  118  Ind.  556;  Gilmore  v.  Ward  (1899),  22 
Ind.  App.  106.  But  in  the  ease  before  us,  the  motion  is 
made  to  apply  to  the  parajrraph  on  which  it  aflBrmatively 
appears  from  the  record  that  the  judgment  rests. 

In  support  of  this  motion  it  is  insisted  that  that  para- 
graph was  insufficient,  for  the  reason  that  it  did  not  contain 
a  definite  and  certain  description  of  the  land,  the 

6.  title  to  which  was  sought  to  be  quieted.    The  descrip- 
*  tion  was  as  follows:    ** Twenty  acres  off  of  the  west 

side  of  the  northwest  quarter  of  the  northwest  quarter  of 
section  nine,  township  twenty-seven  north,  range  thro 
west,'*  in  White  county,  Indiana.  The  description  certainly 
pointed  out  the  land,  and  that  is  all  that  was  required.  Tho. 
[Paragraph  Avas  good  as  against  a  demurrer,  and  the  defect 
pointed  out  did  not  affect  the  merits  of  the  cause.  Tl-e  mo- 
tion was  properly  overruled.  Howe  Machine  Co.  v.  licher 
(1879),  66  Ind.  498;  City  of  LaFayette  v.  West  (1900),  43 
Ind.  App.  325.     **Such  motions  address  themselves  to  the 
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entire  complaint,  and  if  a  single  paragraph  is  snf- 
5.    ficient  the  motion  must  fail.    A  single  paragraph  ol 
such  pleading  can  alone  be  successfully  assailed  hj  a 
demurrer."    Louisville,  etc.,  R.  Co.  v.  Fox  (1885),  101  Ind. 
416.     A  motion  in  arrest  of  judgment  on  the  whole  com- 
plaint and  on  each  paragraph  was  overruled,  and  this  ruling 
was  sustained,  on  the  theor>'  that  one  paragraph  was  good. 
Spahr  V.  Nicklaus  (1875),  51   Ind.  221.     Where  it 
7.    appears  that  the  judgment  is  founded  upon  a  parar 
graph  sufficient  as  against  a  demurrer,  a  motion  in 
arrest  should  be  overruled,  regardless  of  the  other  para- 
graphs.   Price  V.  Boyce  (1894),  10  Ind.  App.  145. 
Judgment  affirmed. 


B.\RRETT  V.  Cleveland,  Cincinnati,  Chicago  and 

St.  Louis  Railway  Company. 

[No.  7,325.    Filed  November  22,  1911.] 

1.  Pleading. — Insufficient  Complaint, — Defective  Ansu>er. — Where 
a  complaint  is  bad,  the  overruling  of  a  demurrer  to  a  bad  par- 
agraph of  answer,  Is  not  prejudicial,    p.  671. 

2.  Negligence. — Wilful  Injunes. — Complaint. — ^A  single  paragraph 
of  complaint  cannot  combine  a  negligent  injury  with  a  wilful 
one,  such  torts  being  Inconsistent ;  and  where  both  are  alleged  the 
court  must  determine  from  the  language  used  whidi  was  really 
intended,    p.  671. 

.3.  IvAiLKOADs. — Rights  of  Way. — Destroying  Drain. — Negligence. — 
Complaint. — A  complaint  alleging  that  defendant  railroad  com- 
pany "negligently,  wilfully  and  purposely  broke  the  tile"  under 
Its  main  track  upon  its  right  of  way,  will  be  construed  as  count- 
ing on  a  negligent  and  not  a  wilful  lnjur>\    p.  673. 

4.  Negligence. — Elements. — Knowledge.— Complaint. — A  complaint 
for  ne^rll^ence  must  allege  facts  showing  a  duty  owing  to  plain- 
tiff from  defendant  and  that  the  defendant  had  knowledge 
thereof,    p.  673. 

5.  Railroads. — Drains. — Destruction  of. — Complaint. — A  OMnplaint 
alleging  that  defendant  railroad  company  negligently  destroyed 
plaintlflTs  drain  on  its  right  of  way  is  not  sufficient,  where  It 
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falls  to  Bhow  that  the  drain  was  a  natural  watercourse,  or  a 
public  drain,  or  that  defendant  had  knowledge  thereof,  or  that 
the  plaintiff  had  any  contractual  or  prescriptive  right  to  the  use 
thereof,  p.  674. 
0.  Railboads. — Surface-Waters. — Railroad  companies  are  not  re- 
quired to  provide  for  the  drainage  of  surface-waters  from  the 
lands  of  others,    p.  674. 

From  Rush  Circuit  Court;  Will  M.  Sparks,  Judge. 

Action  by  Cyrus  C.  Barrett  against  the  Cleveland,  Cincin- 
nati, Chicago  and  St.  Louis  Railway  Company.  Prom  a 
judgment  for  defendant,  plaintiff  appeals.    Affirmed, 

Xewhy  &  Newby  and  Megee  &  Kiplinger,  for  appellant. 
Frank  L,  Littleton,  C.  E,  CowgUl  and  L,  J.  Hackney,  for 
appellee. 

Adams,  J. — ^Appellant,  who  was  plaintiff  below,  brought 
this  action  against  appellee,  to  recover  damages  for  the 
breaking  down  of  a  tile-drain  on  the  right  of  way  and 
under  the  tracks  of  the  appellee.  After  alleging  that  appel- 
lee is  a  corporation  operating  a  line  of  railway  from  the 
city  of  Anderson,  Indiana,  south  through  Rush  county,  and 
over  and  through  the  lands  of  appellant  in  said  county,  it 
is  averred  **that  before  said  railway  was  constructed  there 
was  a  good  and  sufficient  tile  drain  across  the  lands  of  plain- 
tiff, running  from  a  westerly  to  an  easterly  direction  to  the 
lands  of  Frederick  Leisure,  and  thence  to  Blue  river;  that 
said  drain  was  ample  and  sufficient  properly  to  dram  said 
lands  of  plaintiff,  but  that  said  defendant  constructed  its 
said  railway  across  said  lands  from  a  northeasterly  to  a 
southwesterly  direction  over  and  across  said  tile  drain ;  that 
on  or  about  April  1,  1906,  said  railway  company  negligently, 
wilfully  and  purposely  broke  the  tile  in  said  drain  at  a 
point  under  its  main  track,  on  its  right  of  way  on  said 
lands,  thereby  causing  said  drain  to  cave  in  and  obstruct 
the  free  flow  of  water  therethrough ;  that,  as  a  further  ob- 
struction to  the  flow  of  water  through  said  drain,  said  rail- 
way company,  by  its  officers,  agents  and  employes,  filled 
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said  drain  with  dirt  and  gravel,  so  as  wholly  to  obstruct  the 
flow  of  water  through  said  drain,  and  thereby  caused  the 
water  that  should  flow  through  said  drain  to  back  and  over- 
flow the  lands  of  plaintiff,  so  as  to  render  said  lands  unfit 
for  farming  or  for  any  purpose  whatever;  that  before  said 
drain  was  so  broken  and  filled  by  defendant,  said  lands  were 
fertile,  dry  and  very  productive,  and  in  fit  and  proper  con- 
dition to  raise  all  kinds  of  farm  products,  but  by  the  action 
of  defendant,  aforesaid,  said  lands  were  rendered  wet  and 
unfit  for  farming  or  for  any  other  purpose ;  that  by  reason 
of  the  action  of  defendant,  its  agents  and  employes,  said 
plaintiff's  lands  and  all  growing  crops  thereon  were  over- 
flowed each  and  every  year  since  the  obstruction  was  made, 
and  a  larpre  tract  of  land,  to  wit,  twenty-five  acres,  was  ren- 
dered useless  and  of  no  value,  to  the  injury  and  damage  of 
the  plaintiff  in  the  sum  of  $1,000." 

Appellee  demurred  to  this  complaint  for  want  of  facts 
sufficient  to  constitute  a  cause  of  action,  which  demurrer 
wns  ovorruled  by  the  court.  The  answer  was  in  two  par- 
agraphs. The  first  was  in  denial,  and  the  second  set  out 
facts  relating  to  the  time,  terms  and  manner  of  acquiring  the 
right  of  way  across  appellant's  farm,  and  the  right  secured 
to  appellee  by  the  deed  of  conveyance.  A  demurrer  was 
addressed  to  the  second  paragraph  of  answer,  and  was  not 
only  overruled,  but  was  carried  back  by  the  court,  and  sus- 
tained to  the  complaint. 

Appellant  refused  to  plead  further  and  elected  to  stand 
by  his  exception  to  the  action  of  the  court  in  overruling  his 
demurrer  to  the  second  paragraph  of  answer,  and  carrying 
said  demurrer  back,  and  sustaining  it  to  the  complaint. 
Judgment  was  rendered  against  appellant  for  costs. 

Several  errors  are  assigned,  but  the  error  argued  and 
relied  on  for  reversal  in  this  court  relates  to  the  overruling 
of  appellant's  demurrer  to  the  second  paragraph  of  answer, 
nnd  the  action  of  the  court  in  carrying  said  demurrer  back, 
and  sustaining  it  to  the  complaint. 
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If  there  was  no  error  in  sustaining  the  demurrer  to  the 

complaint,  then  the  action  of  the  court  in  overruling  the 

demurrer  to  the  second  paragraph  of  answer  would 

1.  not  be  error,  even  if  said  paragraph  were  bad,  under 
the  well-recognized  rule  that  a  bad  answer  is  good 

enough  for  a  bad  complaint.  Alexander  v.  Spaulding 
(1903),  160  Ind.  176;  Grace  v.  Cox  (1896),  16  Ind.  App. 
150. 

The  sufficiency  of  the  complaint,  therefore,  is  the  only 
question  to  be  determined  upon  this  appeaL     Before  con- 
sidering the  main  question,  however,  the  nature  of  the 

2.  action  set  forth  in  the  complaint  must  be  determined. 
It  will  be  noted  that  the  act  complained  of  is  that  the 

tile  in  the  ditch  was  negligently,  wilfully  and  purposely 
broken  by  appellee,  at  a  point  under  its  main  track,  and  on 
its  right  of  way.  It  is  clear  that  an  act  could  not  be  done 
both  wilfully  and  negligently.  Wilfulness  and  negligence 
are  diametrically  opposite  to  each  other.  One  imports  in- 
attention, inadvertence  and  indiflference,  while  the  other  im- 
ports intention,  purpose  and  design.  There  can  be  no  negli- 
irence  with  intent,  and  no  wilfulness  without  intent.  It  does 
not  strengthen  a  pleading  to  allege  both  negligence  and  wil- 
fulness. The  action  must  be  predicated  upon  one  theory  or 
the  other.  Miller  v.  Miller  (1897),  17  Ind.  App.  605,  609; 
Louisville,  etc.,  B.  Co,  v.  Bryan  (1886),  107  Ind.  51,  54. 

**  *The  pleader  is  not  at  liberty  to  leave  his  pleading  open 
to  different  constructions,  and  then  take  his  choice  between 
them.'  [Fan  Ellen  v.  Hurst  (1884),  6  Hill  311,  41  Am.  Dec. 
748.]  Facts  must  be  stated  directly  and  positively,  and 
not  indirectly  nor  in  the  alternative."  Langsdale  v.  WooUen 
(1889),120Ind.  78,  80. 

In  the  case  of  Miller  v.  Miller,  supra,  at  page  608,  the 
court  said:  ''Every  complaint  must  proceed  upon  some 
single,  definite  theory.  This  theory  can  be  gathered  only 
from  the  general  scope  and  tenor  of  the  pleading.  Whether 
a  complaint  charges  a  wilful  tort,  or  negligent  act,  must  be 
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determined  from  the  langnage  used  by  the  pleader.  The 
pleading  cannot  proceed  upon  more  than  one  theory,  and  if 
it  does,  the  court  may  construe  it  as  proceeding  upon  the 
theory  most  apparent  and  most  clearly  authorized  by  the 
facts  stated,  and  require  the  case  to  be  tried  upon  that 
theory." 

In  the  case  of  Gregory  v.  Cleveland,  etc.,  B.  Co,  (1887), 
112  Ind.  385,  it  is  said:  ''There  is  a  clear  distinction  be- 
tween cases  which  count  upon  negligence  as  a  ground  of 
action  and  those  founded  upon  acts  of  aggressive  wrong  or 
wilfulness,  and  a  pleading  should  not  be  tolerated  which 
proceeds  upon  the  idea  that  it  may  be  good  either  for  a  wilful 
injury  or  as  a  complaint  for  an  injury  occasioned  by  negli- 
gence. It  should  proceed  upon  one  theory  or  the  other,  and 
is  to  be  judged  from  its  general  tenor  and  scope."  In  the 
same  case,  at  page  387,  it  is  said :  **It  is  only  necessary  to 
charge,  in  a  complaint  which  seeks  redress  for  a  wilful  in- 
jury, that  the  injurious  act  was  purposely  and  intentionally 
committed,  with  the  intent  wilfully  and  purposely  to  inflict 
the  injury  complained  of." 

In  the  case  of  Louisville,  etc.,  R,  Co,  v.  Schmidt  (1886), 
106  Ind.  73,  74,  it  is  said:  *' A  pleading  is  to  be  judged  from 
its  general  scope,  and  not  from  detached  phrases  or  epithets 
cast  into  it."  To  the  same  general  effect  are  the  following 
cases:  Phenix  Ins.  Co.  v.  Rogers  (1894),  11  Ind.  App.  72, 
75;  Hasselman  v.  Japanese  Develop.  Co.  (1891),  2  Ind. 
App.  180,  188;  Carter  v.  Lacy  (1891),  3  Ind.  App.  54,  57; 
Cleveland,  etc.,  R.  Co.  v.  Stuart  (1900),  24  Ind.  App.  374; 
F.  C.  Austin  Mfg.  Co.  v.  Clendenning  (1899),  21  Ind.  App. 
459;  Terre  Haute,  etc.,  R.  Co.  v.  McCorkle  (1895),  140  Ind. 
613,  622;  Chicago,  etc.,  R.  Co.  v.  Bills  (1885),  104  Ind.  13, 
16;  Bremmerman  v.  Jennings  (1885),  101  Ind.  253,  257; 
Western  Union  Tel.  Co.  v.  Reed  (1884),  96  Ind.  195,  198; 
Speeder  Cycle  Co.  v.  Teeter  (1897),  18  Ind.  App.  474;  Rich- 
ardson V.  League  (1899),  21  Ind.  App.  429;  MescaU  v.  Tully 
(1883),  91  Ind.  96,  99. 
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*  *  To  constitute  a  wilful  injury,  the  act  which  produced  it 
must  have  been  intentional,  or  must  have  been  done  under 
such  circumstances  as  evinced  a  reckless  disregard  for  the 
safety  of  others,  and  a  willingness  to  inflict  the  injury  com- 
plained of.  It  involves  conduct  which  is  gwa«i-criminal." 
Louisville,  etc,  B.  Co.  v.  Bryan  (1886),  107  Ind.  51. 

The  breaking  of  the  tile  is  declared  to  have  been  done 
negligently  and  wilfully.  As  we  have  seen,  the  injury  could 
not  have  residted  from  both  negligence  and  wilfulness,  and 
it  is  for  the  court  to  determine  the  theory  of  the  complaint 
from  its  tenor  and  scope,  without  reference  to  the  characteri- 
zation of  the  act  complained  of.  In  this  we  are  not  greatly 
aided  by  the  averments  of  the  complaint.     It  is  not 

3.  shown  in  what  manner  the  tile  was  broken,  nor  the 
means  employed  in  breaking  it,  but  it  is  averred  that 

it  was  broken  under  the  main  track,  and  upon  the  appellee's 
right  of  way.  This,  as  well  as  the  fact  that  the  word  **  negli- 
gently'*  is  given  precedence,  would  seem  to  negative  the  idea 
of  wilfulness.  It  is  highly  improflable  that  appellee  would 
seek  to  injure  appellant  at  a  place  and  in  a  manner  involv- 
ing danger  and  inconvenience  to  it,  when  the  same  thing 
might  have  been  done  more  easily  elsewhere  on  the  right 
of  way.  We  are,  therefore,  constrained  to  hold  that  the 
words  **  wilfully  and  purposely  *'  do  not  control,  but  that  the 
complaint  is  one  for  injury  occasioned  by  negligence.  Miller 
v.  Miller,  supra;  Chicago,  etc.,  B,  Co.  v.  Hedges  (1886),  105 
Ind.  398;  Cleveland,  etc,  B.  Co.  v.  Asbury  (1889),  120  Ind. 
2%9',  Louisville,  etc.,  B.  Co.  v.  Schmidt  (1886),  106  Ind.  73; 
Sherfey  v.  Evansville,  etc.,  B.  Co.  (1890),  121  Ind.  427. 

The  question  for  determination  is.  Does  the  complaint 

state  a  cause  of  action  for  negligence  Y    It  is  elemental  that 

in  such  actions  the  complaint  must  allege  a  duty 

4.  owing  by  the  defendant  to  the  complaining  party,  or 
state  facts  from  which  the  law  will  imply  such  duty. 

It  is  also  necessary  to  state  that  the  party  bound  to  perform 
Vol.  4&— 43 
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the  duty  had  knowledge,  actual  or  constructive,  of  such  duty. 
Negligence  being  the  unintentional  failure  to  perform  a 
duty,  required  or  implied  by  law,  knowledge  is  an  essential 
element.  If  there  is  no  duty,  there  can  be  no  negligence,  and 
even  if  there  is  duty,  without  knowledge  of  the  facts  giving 
rise  to  the  duty,  there  can  be  no  negligence.  Btick  v.  Foster 
(1897),  147  Ind.  530,  62  Am.  St.  427. 

The  complaint  only  states  that  before  the  construction  of 

appellee 's  railroad  there  was  a  good  and  sufficient  tile-drain 

from  the  lands  of  appellant  through  the  lands  of 

5.  another,  and  thence  to  the  outlet;  that,  at  a  subse- 
quent date,  appellee  broke  down  the  tile  under  its 

main  track,  and  on  its  right  of  way,  and  also  filled  up  the 
drain.  It  is  not  shown  how  or  from  whom  the  right  of  way 
was  obtained,  nor  that  appellee  had  any  knowledge  of  the 
existence  or  the  location  of  the  tile-drain.  No  contractual 
or  prescriptive  right  is  claimed  by  appellant,  and  it  does  not 
appear  that  the  ditch  was  a  natural  watercourse,  or  a  public 
drain.  * 

The  evident  theory  of  the  complaint  is  that  appellee,  hav- 
ing come  into  possession  of  a  right  of  way  across  which  a 
private  tile-drain  extended,  and  through  which  appel- 

6.  lant  secured  an  outlet  for  the  surface-water  accumu- 
lating upon  his  lands,  was  bound  to  keep  such  tile- 
drain  in  working  order,  for  the  benefit  of  appellant.     The 
law  does  not  impose  such  a  burden  upon  appellee. 

This  subject  was  fully  discussed  in  the  well-considered 
case  of  Cleveland,  etc,  R.  Co.  v.  Huddleston  (1899),  21 
Ind.  App.  621,  69  Am.  St.  385,  and  the  principle  stated  as 
follows:  "An  artificial  waterway  may  not  be  constructed  or 
maintained,  except  by  authority  of  law,  or  under  a  contract, 
in  any  case  where  it  imposes  a  burden  upon  the  property  of 
an  adjacent  owner."  In  the  same  case,  at  page  625,  the 
court  quoted  with  approval  the  following,  from  0* Connor  v. 
Fond  du  Lac,  etc.,  R,  Co.  (1881),  52  Wis.  526,  9  N.  W.  287, 
38  Am.  Rep.  753:     "The  company  has  only  obstructed  a 
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ditch  which  drained  or  carried  off  surface-water  from  the 
plaintiff's  premises.  We  do  not  think  the  defendant  was 
bound  to  keep  that  ditch  open  on  its  own  land  for  the  con- 
venience of  the  plaintiff;  in  other  words,  the  owner  of  land 
is  under  no  legal  obligation  to  provide  a  way  for  the  escape 
of  mere  surface-water  coming  onto  his  land  from  the  land  of 
his  neighbor,  but  has  the  right  to  change  the  surface  of  the 
ground  so  as  to  interfere  with  or  obstruct  the  flow  of  such 
water.''  See,  also,  Jean  v.  Pennsylvania  Co.  (1894),  9  Ind. 
App.  56;  New  York,  etc.,  B.  Co.  v.  Speelman  (1895),  12  Ind. 
App.  372;  Cairo,  etc.,  B.  Co.  v.  Stevens  (1881),  73  Ind.  278, 
38  Am.  Rep.  139;  Clay  v.  Pittsburgh,  etc.,  B.  Co.  (1905), 
164  Ind.  439;  Atchison,  etc.,  B,  Co.  v.  Hammer  (1879),  22 
Kan.  763,  31  Am.  Rep.  216. 

The  complaint  does  not  state  a  cause  of  action,  and  there 
was  no  error  in  carrying  back  and  sustaining  a  demurrer 
thereto. 

Judgment  affirmed. 


Chicago  and  Eastern  Illinois  Railroad  Com- 
pany V.  Coon. 

[No.  6,858.    Filed  January  12,  1011.    Rehearing  denied  June  27, 
1911.    Transfer  denied  November  22,  1911.] 

1.  Neouqekce. — Complaint, — Essentials. — A  complaint  cannot  be 
aided  by  other  parts  of  the  record,  must  contain  every  material 
fact,  must  not  be  equivocal  and  must  show  that  the  acts  com- 
plained of  were  the  proximate  cause  of  the  injuries  sustained, 
p.  679. 

2.  Railroads. — Crossings, — Failure  to  CH/ve  Signals. — ^The  failure 
of  a  railroad  company  to  cause  the  whistle  of  Its  train  to  be 
sounded  at  a  crossing  constitutes  negligence  per  se.    pp.  680, 686. 

3.  Appeal. —  Briefs. —  Mistake. —  Railroads. —  Negligence. —  Where 
the  record  shows  that  the  plalntlflCa  complaint  alleged  that 
"owing  to  snld  negligence  and  reckless  high  rate  of  speed"  the 
plaintiff  sustained  Injuries,  the  appellant's  contention  that  the 
averment  *'<)\ving  to  said  negligent  and  reckless  high  rate  of 
speed,"  etc.,  shows  but  one  act  of  negligence  as  the  proximate 
cause  of  the  injury,  falls  for  lack  of  support,    p.  680. 

4.  Negliqence. —  Contributory.  — -  Negativing.  —  Complaint. —  Since 


676  APPELLATE  COURT  OF  INDIANA, 

Chicago,  etc.,  It  Co.  v.  Coon — 48  Ind.  App.  075. 

1899  (Acts  1899  p.  58,  $362  Boms  1906)  a  complaint  for  negli- 
gence need  not  negative  contributory  negligence,    p.  682. 

5.  Railboaos. — Crossings, — Complaint, — ^A  complaint  alleging  that 
the  plaintiff  in  driving  along  a  street  approached  a  railroad 
crossing,  that  he  checked  his  horses,  looked  and  listened  but 
neither  saw  nor  heard  a  train,  that  the  night  was  dark  and 
stormy,  that  when  he  arrived  upon  the  track  the  defendant  neg- 
ligently ran  its  train  without  signal,  noise  or  headlight,  and  at 
an  excessive  speed  against  him,  to  his  damage,  states  a  cause  of 
action,    p.  682. 

6.  Appeal. — Assignments  of  Errors. — Instructions, — Errors  in  giv- 
ing or  refusing  instructions  cannot  be  assigned  independently  on 
appeal,    p.  683. 

7.  Appeal. — Weighing  Evidence, — ^The  Appellate  Court  will  not 
weigh  conflicting  evidence;  and  if  there  is  any  evidence  tending 
to  prove  the  material  facts,  the  judgment  will  not  be  disturbed, 
pp.  683, 686. 

8.  Negligence. — Several  Acts. — Proof  of  One. — ^Where  several  acts 
of  negligence  are  alleged  in  the  complaint,  proof  of  one  is  suffi- 
cient   p.  684. 

9.  'Railroads. — Crossings, — Running  Train  Without  Headlight. — 
The  running  of  a  train,  without  a  headlight,  on  a  dark  night, 
through  a  town,  proximately  causing  an  injury  to  a  traveler  on 
a  crossing,  constitutes  negligence,    p.  685. 

10.  Railroads.  —  Crossings,  —  Injuries. —  Evidence. —  Contributory 
Negligence. — The  fact  that  a  traveler  stopped  his  horses  on  the 
railroad  crossing  just  before  he  was  struck  does  not  make  him 
guilty  of  contributory  negligence  as  a  matter  of  law,  where  the 
night  was  dark  and  stormy  and  the  train  approached  noiselessly 
without  a  headlight  and  without  signaling,    p.  686. 

11.  Appeal. —  Joint  Assignments, —  New  Trial. —  Instructions, — 
Where  instructions  are  jointly  challenged  in  a  motion  for  a  new 
trial,  the  assignment  is  unavailing  unless  they  are  all  bad. 
pp.  687, 688. 

12.  Appeal. — Briefs. — Waiver, — A  failure  to  argue  alleged  errors 
constitutes  a  waiver  thereof,    p.  688. 

13.  Trial. —  Instructions. —  Duplication. —  Instructions  requested, 
covered  by  those  given,  should  be  refused,    p.  688. 

14.  Trial. — Instructions. — How  Considered. — ^Where  instructioiis 
when  considered  as  a  whole  fairly  state  the  law,  the  court  on 
appeal  will  not  disturb  the  judgment,  though  the  phrasing  there- 
of might  be  improved  upon.    p.  689. 

15.  Appeal. — Rehearing. — New  Points. — ^Points  not  presented  at  tlie 
original  hearing  of  a  case  on  appeal  cannot  be  presented  on  a 
petition  for  a  rehearing,    p.  689. 

From  Newton  Circuit  Court;  Charles  W,  Hartley ,  Judge. 
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Action  by  Percy  Coon  against  the  Chicago  and  Eastern 
Illinois  Railroad  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed, 

William  Darroch,  Frank  M,  Boss,  Homer  T.  Dick,  TJlric 
Z.  Wiley  and  Arthur  H.  Jones,  for  appellant. 

W.  H,  Parkinson,  John  A.  Dunlap,  Fr^k  Davis  and  Fred 
Longwell,  for  appellee. 

HoTTEL,  J. — This  is  an  action  brought  by  appellee  against 
appellant  to  recover  damages  on  account  of  injuries  sus- 
tained by  appellee  by  being  struck  by  one  of  appellant's 
trains  at  a  crossing  of  appellant's  track  with  one  of  the 
streets  of  the  town  of  Brook. 

The  complaint  is  in  one  paragraph,  to  which  a  demurrer 
was  filed  and  overruled,  and  the  issues  closed  by  an  answer 
in  general  denial.  There  was  a  trial,  resulting  in  a  verdict 
for  appellee  in  the  sum  of  $1,500.  Motion  for  a  new  trial 
was  overruled,  and  defendant  excepted.  Judgment  was  ren- 
dered on  the  verdict. 

Appellant  relies  for  reversal  on  the  following  errors: 
**  (1)  The  complaint  does  not  state  sufficient  facts;  (2)  over- 
ruling appellant's  demurrer  to  the  complaint;  (3)  giving 
instruction  two,  on  the  court's  own  motion,  and  also  instruc- 
tions one,  two,  four,  five  and  six,  requested  by  appellee;  (4) 
refusing  to  give  instructions  five  and  seventeen,  requested 
by  appellant;  (5)  overruling  appellant's  motion  for  a  new 
trial;  (6)  sustaining  appellee's  motion  for  a  judgment  on 
the  verdict." 

Inasmuch  as  errors  one  and  two  present  the  question  of 
the  sufficiency  of  the  complaint,  we  shall  state  the  material 
averments  thereof.  The  complaint  alleges,  in  substance,  that 
said  railroad  crosses,  at  an  agle  of  about  forty-five  degrees, 
a  street  in  the  town  of  Brook,  running  east  and  west ;  that 
the  street  is  sixty  feet  wide,  and  the  railroad  runs  north- 
westerly and  southeasterly ;  that  a  number  of  buildings  and 
trees  obstruct  the  view  of  the  track  as  it  is  approached 
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from  the  west;  that  on  Jaooaiy  18,  1907,  appellee,  who  was 
driving  a  two-horse,  single-seated,  covered  boggy,  approached 
the  railroad  from  the  west;  that  when  about  one  hun- 
dred feet  from  the  crossing  of  said  street  and  approaching 
it,  he  checked  his  horses,  and  drove  in  a  slow  walk,  listening 
and  lookin«?  for  approaching  trains;  that  he  continued  to 
look  and  listen  while  approaching  said  railroad  crossing; 
that  on  approaching  said  crossing  from  the  north,  there  is  a 
slight  incline  towards  the  south ;  that  on  said  date  and  about 
8:30  o'clock  at  night,  there  was  a  brisk  wind  blowing  from 
the  southwest;  that  when  approaching  said  crossing,  and 
while  continuing  to  look  and  listen,  and  hearing  no  signals 
given,  and  seeing  no  light,  plaintiff  started  to  drive  upon 
and  across  the  track  of  this  defendant;  that  as  plaintiff's 
horses  were  upon  the  track,  said  defendant  carelessly  and 
negligently  ran  a  train  of  cars  on  its  said  road  from  the 
northwest,  coming  down  said  grade  and  within  said  limits 
of  said  incorporated  town  at  the  reckless  speed  of  twenty-five 
miles  an  hour;  that  the  steam  was  entirely  shut  off;  that 
the  agents  and  servants,  in  the  operation  and  management 
of  defendant's  said  train,  carelessly  and  negligently  failed 
to  sound  the  whistle  or  ring  the  bell,  and  carelessly  and 
negligently  operated  said  engine  without  any  sufficient  head- 
light, and  ran  said  train  at  a  dangerous,  reckless  and  un- 
usual rate  of  speed,  to  wit,  thirty-five  miles  an  hour,  at  the 
time  it  struck  said  buggy  and  horses  and  injured  this  plain- 
tiff; that  they  carelessly  and  negligently  failed  to  give  any 
signal  whatever  of  the  approaching  train;  that,  by  reason 
of  the  surrounding  obstructions,  of  the  noise  made  by  the 
wind,  of  the  steam  being  shut  off  of  said  engine,  and  of  the 
rapid  and  great  speed  at  which  said  train  was  running,  it 
did  not  make  sufficient  noise  in  advance  thereof  to 
be  heard  for  any  distance;  that  said  train  approached 
said  crossing  in  said  careless  and  negligent  manner  as  afore- 
said, and  when  plaintiff's  team  was  upon  said  tracks  of  said 
defendant  said  plaintiff  avers  ''that  owing  to  said  negligence 
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and  reckless  high  rate  of  speed  at  [which]  said  train  was 
running,  he  was  unable  to  get  his  horses  and  buggy  out  of 
reach  of  said  train,  but  that  defendant's  agents  and  servants 
so  operated  said  train,  and  so  negligently  and  carelssly  ran 
it  upon  and  against  plaintiflE's  said  team  and  buggy,  that 
the  end  of  the  pilot  of  said  locomotive  engine  struck  plain- 
tiff's said  team  and  buggy  with  great  force  and  violence," 
thereby  throwing  and  hurling  this  plaintiff  a  great  distance, 
thereby  greatly  and  severely  bruising  and  injuring  him; 
that  said  injuries  were  occasioned  by  the  negligence  of  said 
defendant,  and  without  any  fault  or  negligence  on  the  part 
of  this  plaintiff. 

As  heretofore  indicated,  the  first  and  second  errors  as- 
signed by  appellant  bring  in  review  this  complaint.  The 
disposition  of  the  second — the  overruling  of  the  demurrer  to 
the  complaint  —  necessarily  disposes  of  the  first  —  that  the 
complaint  does  not  state  suflScient  facts. 

Counsel  for  appellant  have  quoted  the  following  proposi- 
tions of  law  as  applicable  to  the  error  assigned :  (1)  **  When 
a  pleading  is  tested  by  a  demurrer,  it  must  stand  or 

1.  fall  by  its  own  averments.  It  can  find  neither  weak- 
ness nor  strength  from  other  parts  of  the  record." 
(2)  **In  pleading,  it  is  incumbent  upon  the  plaintiff  to 
state  all  facts  essential  to  a  cause  of  action,  and  if  any 
material  fact  is  lacking  the  complaint  will  go  down  before 
a  demurrer."  (3)  **It  is  an  old  and  well-settled  rule  of 
pleading,  that  where  doubts  arise  upon  the  pleading  they 
are  construed  most  strongly  against  the  pleader."  (5)  "In 
cases  like  the  one  under  consideration,  it  must  appear,  from 
the  material  facts,  directly  averred  in  the  complaint,  that 
there  was  some  connection,  in  the  way  of  cause  and  effect, 
between  the  acts  of  negligence  complained  of  and  the  injury, 
or  that  such  negligent  acts  of  omission  or  commission  •  •  • 
resulted  in  the  injury  complained  of,  and  which  result  was 
the  consequence  of  such  negligent  acts." 

These  propositions  correctly  state  the  law,  but  do  not 
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state  the  law  in  its  entirety  applicable  to  the  determination 
of  the  sufficiency  of  this  complaint.    There  are  other 

2.  principles  equally  important,   and  necessary  to  be 
kept  in  mind,  before  adjudging  this  complaint  bad 

on  the  grounds  urged  by  counsel  for  appellant.  The  first 
objection  urged  against  the  complaint  is  as  follows:  **The 
demurrer  to  the  complaint  should  have  been  sustained,  be- 
cause it  is  not  averred  that  the  imputed  negligence  of  appel- 
lant caused  the  injury  complained  of.**  In  discussing  the 
objection,  counsel  treat  the  complaint  as  though  it  proceeded 
wholly  upon  the  theory  that  the  only  negligent  acts  of  omisn 
sion  or  commission  of  the  appellant  complained  of  by  the 
appellee  related  solely  to  the  speed  of  the  train.  Counsel 
leave  out  of  account  the  allegations  relating  to  appellant's 
failure  to  give  the  signals  required  by  statute,  and  those  re- 
lating to  the  insufficiency  of  the  headlight  used  upon  the 
train.  These  are  important  allegations,  in  view  of  the  hold- 
ings of  this  court  and  the  Supreme  Court.  The  giving  of  the 
signals  is  required  by  statute,  and  as  a  general  proposition, 
the  failure  of  a  railroad  company  to  discharge  its  duty  in 
regard  to  giving  the  signals  at  public  crossings  is  negligence 
per  se.  §5431  Burns  1908,  §4020  R.  S.  1881;  Baltimore, 
etc.,  R.  Co,  V.  Conoyer  (1898),  149  Ind.  524,  526;  Pittsburgh, 
etc,  R.  Co.  V.  Burton  (1894),  139  Ind.  357,  375,  380. 

In  commenting  upon  the  section  of  the  statute  requiring 
the  signals  to  be  given,  the  Supreme  Court  in  the  case  of 
Pittsburgh,  etc.,  R.  Co.  v.  Burton,  supra,  at  page  375,  said : 
**This  statute  expresses  the  legislative  definition  of  the  char- 
acter and  extent  of  warning  which  shall  be  required,  and 
less  than  the  warning  required  is  not  deemed  reasonable,  and 
constitutes  negligence." 

While  it  is  true  that  the  allegation  in  the  complaint,  with 

reference  to  the  insufficient  headlight,  is  in  the  nature  of  a 

conclusion,  the  averments  of  the  complaint  in  relation 

3.  to  the  negligent  failure  of  the  appellant  to  give  the 
signals  required  by  statute  and  the  causative  connec- 
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tion  of  this  failure  with  appellee's  injury,  we  think  makes 
the  complaint  sufficient  in  this  regard.  The  law  in  this  class 
of  cases  seems  to  be  well  settled,  but  a  more  serious  difficulty 
arises  in  its  application  to  the  particular  case.  It  seems  from 
the  statement  of  the  contents  of  the  complaint  in  appellant's 
brief  that  counsel  have  labored  under  a  misunderstanding 
as  to  its  wording.  The  complaint,  in  charging  the  negligence 
of  appellant  that  caused  appellee's  injuries,  uses  the  follow- 
ing language :  **  Plaintiff  avers  that  owing  to  said  negligence 
and  reckless  high  rate  of  speed  at  [which]  said  train  was 
running,  he  was  unable  to  get  his  horses  and  buggy  out  of 
reach  of  said  train,  but  that  defendant's  agents  and  servants 
so  operated  said  train,  and  so  negligently  and  carelessly  ran 
it  upon  and  against  plaintiff's  said  team  and  buggy,  that  the 
end  of  the  pilot  of  said  locomotive  engine  struck  plaintiff's 
said  team  and  buggy  with  great  force  and  violence,"  thereby 
injuring,  etc. 

The  appellant  in  its  brief  charges  the  language  of  the  com- 
plaint upon  this  same  subject  to  be  as  follows:  ** Plaintiff 
avers  that  owing  to  said  'negligent'  and  reckless  high  rate 
of  speed  said  train  was  running,"  etc.  While  but  one  word 
of  this  sentence  is  incorrectly  quoted,  a  complete  change  in 
meaning  results.  Under  the  wording  of  the  complaint,  as 
counsel  for  appellant  understand  and  quote  it,  the  sole  and 
only  proximate  cause  of  plaintiff's  injury  was  the  negligent 
and  reckless  high  rate  of  speed  at  which  said  train  was  run- 
ning ;  while,  under  the  correct  wording  of  the  complaint,  as 
shown  by  the  record,  the  proximate  cause  was  said  **  negli- 
gence" and  reckless  high  rate  of  speed  at  which  said  train 
was  running.  The  pleader,  in  fact,  connects  and  includes 
the  negligent  acts  before  enumerated  in  this  complaint  with 
the  speed  of  the  train  as  the  proximate  cause  of  the  injury. 
With  this  interpretation  of  the  complaint  the  argument  of 
counsel  in  their  brief,  as  to  its  insufficiency,  has  little  left  to 
support  it,  because  said  negligent  acts  before  set  out  in  the 
complaint  include  the  negligent  omissions  of  appellant  to 
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give  the  signals  or  warning  required  by  statute,  the  defective 
headlight,  etc.,  which  we  think  makes  the  complaint  suffi- 
cient under  the  rules  of  this  court  before  quoted. 

Counsel  for  appellant  also  insist  that  the  complaint  should 

have  alleged  that  if  the  warning  had  been  given  the  injury 

would  not  have  occurred;  or  that  there  should  have 

4.  been  an  averment  that  appellee  could  have  seen  the 
train  had  there  been  a  sufficient  light,  and  heard  it 

if  the  required  signal  had  been  given.  Upon  this  proposition 
counsel  have  cited  numerous  authorities,  most  of  which,  how- 
ever, are  cases  antedating  the  act  of  1899  (Acts  1899  p.  58, 
§362  Burns  1908),  that  shifted  the  burden  of  the  issue  of 
contributory  negligence  in  actions  of  this  character.  Chicago, 
etc,  R.  Co,  V.  Turner  (1904),  33  Ind.  App.  264. 

Prior  to  that  act,  it  was  necessary  for  the  plaintiff  either 
by  his  special  averments  to  show  or  by  a  general  averment  to 
allege  that  he  was  without  fault,  and  in  nowise  contributed 
to  his  injury.  Baltimore,  etc.,  B.  Co.  v.  Young  (1896),  146 
Ind.  374,  376;  Chicago,  etc.,  R.  Co.  v.  Thomas  (1897),  147 
Ind.  35;  Cincinnati,  etc,  R.  Co.  v.  Voght  (1901),  26  Ind. 
App.  665. 

But  since  the  act  of  1899,  supra,  it  is  only  necessary  in 
actions  of  this  kind  that  the  facts  pleaded  do  not  affirma- 
tively show  contributory  negligence.  Southern  R.  Co,  v. 
Davis  (1905),  34  Ind,  App.  377;  Oreenawaldt  v.  Lake  Shore, 
etc,  R.  Co.  (1905),  165  Ind.  219;  VanWinkle  v.  New  York, 
etc,  R.  Co.  (1905),  34  Ind.  App.  476. 

Measured  by  this  test,  the  complaint  in  this  particular 

is  sufficient.    It  contains  no  averments  affirmatively  showing 

that  appellee  by  his  negligence  contributed  to  his 

5.  injury ;  but  it  does  contain  a  general  averment  that  the 
"injuries  were  occasioned  by  the  negligence  of  said 

defendant,  and  without  any  fault  or  negligence  on  the  part 
of  this  plaintiff."     Taking  the  complaint  as  a  whole,  we 
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think  it  states  facts  sufficient  to  constitute  a  cause  of  action, 
and  that  the  demurrer  thereto  was  properly  overruled. 

Error  in  giving  or  refusing  to  give  instructions  is  not 

properly  presented  by  an  assignment  of  error,  assigning  the 

giving  or  refusal  to  give  such  instructions  as  error; 

6.  but  such  error  must  be  stated  as  one  of  the  grounds 
for  a  new  trial.    The  third  and  fourth  assignments  of 

error  need  not,  therefore,  be  considered. 

Under  the  fifth  error  assigned,  counsel  insist  that  the 

verdict  is  not  sustained  by  sufficient  evidence  and  is  contrary 

to   law.      The   argument   of   counsel   for   appellant 

7.  upon  this  branch  of  the  case  is  predicated  upon 
the  facts  that  the  witnesses  who  gave  opinions  as 

to  the  speed  of  the  train  generally  put  it  at  from  *'four  to 
eight  miles  an  hour,"  that  the  plaintiff  had  an  open  and 
unobstructed  view  of  the  track  from  any  point  inside 
the  right  of  way  extending  forty  feet  west  of  the  track  for 
325  feet  in  the  direction  from  which  the  train  approached, 
that  both  the  appellee  and  the  train  were  moving  slowly 
while  approaching  the  crossing,  and  that  appellee  stopped 
on  the  track,  and  was  looking  and  listening  when  he  was 
struck  by  appellant's  train.  Much  of  what  we  have  already 
said  in  relation  to  the  sufficiency  of  the  complaint  applies 
with  equal  force  to  this  reason  for  a  new  trial.  Following 
their  mistaken  notion  of  the  allegations  of  the  complaint, 
counsel  leave  out  of  account  entirely  the  fact  that  there 
were  several  witnesses  who  testified  to  facts  that  tended  to 
show  that  appellant's  trainmen  failed  to  give  the  statutory 
signals,  and  that  there  was  proof  that  the  headlight  was  so 
defective  that  it  had  the  appearance  of  a  switch  light  or  a 
lantern,  and  reflected  but  little  light  on  the  rails.  In  this 
connection  we  deem  it  proper  to  quote  from  the  testimony 
of  some  of  the  witnesses. 

One  witness,  who  was  going  in  the  direction  of  the  train, 
and  watching  for  it,  and  who  met  it  near  the  whistling  post, 
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and  had  every  opportunity  to  hear  the  signals^  testified  that 
he  heard  no  signals,  either  before  or  after  the  train  passed 
him.  This  witness  said:  ''I  observed  there  was  not  much 
of  a  headlight,  scarcely  any;  that  is  what  fooled  me.  I  saw 
the  light,  but  thought  it  was  a  switch  light.  The  light  was 
very  dim,  it  did  not  make  as  much  light  as  an  ordinary 
lantern.  The  train  was  almost  on  me  before  I  saw  it." 
(Our  italics.) 

Another  witness  testified  that  he  did  not  hear  the  bell, 
and  that  he  ''observed  the  headlight  at  Brook.  Could  not 
see  there  was  any  light  there  unless  you  got  straight  in  front 
of  the  engine.    The  bull's-eye  was  smoky." 

Another  witness  testified  as  follows:  **In  fact,  I  thought 
they  had  no  headlight.  I  stepped  on  the  pilot  and  looked  at 
the  headlight.  The  lamp  was  an  ordinary  kerosene  burner, 
and  it  was  smoked  down  to  within  an  inch  and  a  half  of  the 
lower  part  of  the  globe,  black  as  my  hat.  •  •  •  You 
could  not  observe  a  blaze,  standing  in  front  of  the  engine 
there.  There  was  absolutely  no  reflection  on  the  rails. 
*  •  *  The  lower  inch  and  a  half  of  the  globe  was  not 
smoked;  the  rest  was  perfectly  black." 

Another  witness  testified  as  follows:  ** Stepped  in  front 
of  engine.  Saw  glass,  smoky  and  dirty  from  some  cause, 
and  the  light  was  very  indistinct.  Did  not  seem  to  be  any 
more  light  than  from  an  ordinary  lamp." 

There  were  other  witnesses  who  testified  that  they  did 
not  hear  any  signals  given.  But  in  view  of  the  well-estab- 
lished rule  of  this  court,  that  indulges  all  presumptions  in 
favor  of,  rather  than  against,  the  general  verdict,  and  sets 
it  aside  only  where  there  is  a  total  failure  of  evidence  on 
some  material  issue,  we  deem  it  useless  to  quote  further  from 
the  evidence. 

Two  of  the  negligent  acts  charged  as  being  the  proximate 
cause  of  appellee's  injury,  were  the  failure  to  give 

8.  the  statutory  signals  and  the  imperfect  headlight 
used  on  the  engine,  and  these,  together  with  the  speed 
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of  the  train,  constituted  the  negligent  acts  of  the  appel- 
lant»  complained  of.  In  view  of  the  evidence  before  referred 
tOy  we  do  not  think  the  speed  of  the  train  controlling  in  this 
case,  but  there  was  evidence  from  which  the  jury  may  have 
concluded  that  the  speed  of  \Jie  train  was  faster  than  the 
witnesses  thought  it  was.  But  for  the  purposes  of  this  case, 
we  think  it  was  enough  if  the  jury  believed  from  the  evidence 
that  the  statutory  signals  were  not  given,  and  that  the  head- 
light was  of  the  character  testified  to  by  the  witnesses.  Proof 
of  every  averment  in  the  complaint  is  not  always  necessary. 
This  is  true,  we  think,  in  the  case  before  us. 

"We  think  the  case  of  Indiana  Clay  Co.  v.  Baltimore,  etc, 
R.  Co.  (1903),  31  Ind.  App.  258,  is  in  point  in  this  case. 
In  that  case  this  court  uses  the  following  language :  **  Proof 
of  either  act  of  negligence  charged,  if  it  was  the  proximate 
cause  of  the  injury,  was  suflBcient."  This  case  was  tried 
en  the  theory  that  proof  of  either  act  of  negligence  charged, 
if  it  was  the  proximate  cause  of  the  injuiy,  was  sufficient, 
and  this  theory  was  adopted  and  acquiesced  in  by  appellant, 
as  evidenced  by  instruction  four,  tendered  by  it  and  given 
by  the  court,  which  is  as  follows:  ** Plaintiff *s  complaint 
avers  four  separate  acts  of  negligence  on  the  part  of  de- 
fendant, one  or  more  of  which  negligent  acts  must  be  proved 
by  the  preponderance  of  the  evidence,  and  if  you  believe 
from  the  evidence  that  plaintiff  has  failed  to  prove  defend- 
ant's  failure  to  comply  with  the  statutory  sounding  of  the 
whistle  and  ringing  of  the  bell  as  the  train  approached  the 
station  at  Brook,  and  that  the  headlight  was  burning,  even 
if  but  dimly,  and  that  the  speed  of  the  train  was  not  un- 
reasonable at  the  time  of  the  collision  with  plaintiff  *s  vehicle 
and  team,  then  your  verdict  should  be  for  defendant.'' 

To  run  a  railroad  train,  on  a  dark  night,  without  a  head- 
light, across  a  much-traveled  public  highway  or  street,  in 
a  town,  might  of  itself  be  an  act  of  negligence ;  and 

9.  if  such  negligence  resulted  in  injury  to  a  traveler 
who  was  attempting  to  cross  the  track,  and  who  was 
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himself  without  fault,  and  who  was  injured  solely  because 
of  such  negligence  of  the  railroad  company,  without  in  any 
way  contributing  to  such  injury,  such  company  would  be 
liable.  23  Am.  and  Eng.  Ency.  Law  (2d  ed.)  757;  East  St 
Louis,  etc.,  B.  Co.  v.  0'ffaraj(  1894),  150  111.  580,  37  N.  E. 
917;  Ohio,  etc.,  B,  Co.  v.  Hill  (1893),  7  Ind.  App.  255,  260. 
The  failure  to  give  the  statutory  signals  at  railway  cross- 
ings is  negligence  per  se,  and  renders  the  railroad  company 
liable  for  injuries  to  persons  caused  by  such  failure, 
2.    where  such  person  is  himself  without  fault,  and  in 
nowise  contributed  to  such  injury.    Pittsburgh,  etc., 
B.  Co.  V.  Burton,  supra;  Baltimore,  etc.,  B.  Co.  v.  Conoyer, 
supra. 

If  there  is  any  evidence  to  support  each  of  the  material 

allegations  of  the  complaint  upon  which  the  verdict  is 

rendered,  this  court  cannot  grant  a  new  trial  on  the 

7.    ground  that  the  evidence  was  insufficient.    Bobbins 

V.  Spencer  (1895),  140  Ind.  483,  487;  Stanton  v.  Ke7i- 

nek  (1893),  135  Ind.  382. 

In  view  of  the  evidence  before  quoted,  and  the  rule  of  law 
expressed,  this  court  cannot  say  that  there  was  no  evidence 
tending  to  support  the  verdict;  nor  can  it  say,  as  a 
10.   matter  of  law,  that  appellee  was  guilty  of  contribu- 
tory negligence.     This  is  so,  notwithstanding  appel- 
lee's own  statement,  that  he  stopped  on  the  track,  and  was 
looking  and  listening  for  a  train  when  hit  by  it.    There  was 
no  evidence  showing  that  appellant,  at  the  time  he  stopped, 
knew  that  he  was  in  fact  stopping  on  the  track,  and  the 
jury  may  have  concluded  from  the  other  evidence  in  the 
case  that>  on  account  of  the  dark  and  stormy  condition  of  the 
night,  appellee  did  not  know  nor  realize  that  his  horses  were 
on  the  track  until  it  was  too  late  to  get  oflE  after  discovering 
the  approaching  train. 

There  was  also  evidence  by  some  of  the  witnesses  to  the 
eflfect  that  since  the  injury  appellee's  memory  has  been  bad, 
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and  his  mind  has  been  affected.  It  is  so  improbable  that  a 
person  in  his  right  mind  would  deliberately  or  knowingly 
stop  his  team  upon  the  railroad  track  in  front  of  an  ap- 
proaching train,  that  the  jury  doubtless  concluded  from  the 
evidence  that  appellee  either  did  not  know  that  his  team  was 
on  the  track  when  he  stopped,  or  that  when  he  saw  the  ap- 
proaching train  he  became  excited,  and  in  a  moment  of  inde- 
cision stopped  his  team,  not  knowing  whether  to  go  forward 
or  backward;  or  they  may  have  concluded  that,  from  lack  of 
mind  or  memory,  he  failed  to  give  an  accurate  account  of 
what  happened  at  the  time  of  his  injury.  In  any  event,  the 
jury  had  a  right  to  take  into  account  all  the  evidence  as  to 
the  conditions  and  surroundings  of  appellee  on  the  night  of 
his  injury — ^the  darkness  of  the  night,  the  wind  and  the  rain, 
the  obstructions  to  his  view,  the  evidence  upon  the  subject 
of  the  appellant's  failure  to  give  the  statutory  signals,  the 
evidence  that  the  train  was  moving  down  grade  with  little 
or  no  steam,  and  making  no  noise  that  could  be  heard  any 
great  distance,  and  that  appellant  was  operating  said 
train  with  a  headlight  that  was  calculated  to  mislead  and 
deceive  the  traveler  about  to  cross  the  tracks,  rather  than  to 
warn  him  of  the  approaching  train — ^these  facts  were  all  tes- 
tified to  by  witnesses,  and  were  proper  matters  to  be  con- 
sidered by  the  jury  in  determining  the  proximate  cause  of 
the  injury  to  appellee,  and  whether  he  contributed  thereto. 
The  conclusion  to  be  drawn  from  this  evidence  was,  to  put 
it  most  favorably  to  appellant,  one  about  which  honest  men 
might  differ.  In  such  case  the  verdict  should  not  be  dis- 
turbed by  this  court. 

Reasons  four,  five  and  six  for  a  new  trial  relate  to  the  in- 
structions given  in  the  case.  The  ground  for  a  new  trial 
that  calls  in  question  the  instructions  given  by  the 

11.   court  on  its  own  motion  is  joint,  and  is  not  argued  by 

counsel.    It  is  weU  settled  by  the  decisions  of  this 

court  and  the  Supreme  Court,  that  unless  all  the  instructions 

jointly  alleged  to  be  erroneous  are  bad,  the  contention  that 
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one  is  bad  is  not  available.  Central  Union  Tel.  Co.  v.  SoJcola 
(1905),  34  IncL  App.  429;  Osbom  v.  State  (1905),  164  Ind. 
262. 

By  their  failure  to  argoe  any  of  the  instructions  given  by 

the  court  upon  its  own  motion,  and  to  point  out  defects  in 

any  of  them,  counsel  admit  their  correctness.    Young 

12.  V.  Montgomery   (1903),  161  Ind.  68;  Terre  Haute, 
etc.,  R.  Co.  V.  Brunker  (1891),  128  Ind.  542;  Louis- 
ville, etc.,  R.  Co.  V.  Williams  (1898),  20  Ind.  App.  576. 

What  we  have  said  as  to  grounds  for  a  new  trial,  relating 

to  instructions  given  by  the  court  on  its  own  motion,  applies 

with   equal   force  to  grounds  therefor   relating  to 

13.  the  refusal  to  give  those  tendered  by  appellant    In- 
struction five,  tendered  by  appellant  and  refused  by 

the  court,  was  in  all  its  material  and  essential  parts  covered 
by  instruction  two,  given  by  the  court  upon  its  own  motion, 
and  instruction  six,  given  at  the  request  of  the  appellant,  so 

that  there  was  no  error  in  refusing  instruction  five. 
11.   This  being  true,  the  joint  assignment  of  error  as  to 

the  instructions  refused,  under  the  authorities  cited, 
would  not  avail  counsel  anjrthing.  But  we  have  examined 
instruction  seventeen,  asked  for  by  appellant  and  refused, 

and  are  of  the  opinion  that  no  error  was  committed 
13.   by  refusing  it,  because  so  far  as  it  was  proper,  and 

expressed  an  accurate  statement  of  the  law,  it  was 
covered  by  other  instructions  given  by  the  courts  and  es- 
pecially by  instruction  fourteen,  given  at  the  request  of  ap- 
pellant. By  ground  four  of  its  motion  for  a  new  trial,  coun- 
sel assign  as  error  the  giving  by  the  court  of  "each  of  the 
several  instructions"  requested  by  appellee.  These  instruc- 
tions are  lengthy,  and  we  deem  it  unnecessary  to  encumber 
this  opinian  with  a  copy  of  them.  Counsers  objection  to 
appellee's  first  instruction — ^*'that  it  failed  to  require  the 
jury  to  find  that  when  appellee  looked  and  listened  he  failed 
to  see  and  hear" — ^if  tenable,  is  met  by  the  clause,  immediate- 
ly following  the  requirem^it  to  look  and  listen,  that  required 
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the  jury  to  find  that  appellee  then  **Tised  care  commensurate 
with  the  danger."  There  were  also  other  instructions,  given 
at  the  request  of  the  appellant,  that  presented  this  phase  of 
the  case  as  favorably  to  appellant  as  the  law  warrants.  Ap- 
pellee's second  instruction,  complained  of  by  appellant,  sets 
out  the  act  requiring  the  statutory  signals,  and  comments 
thereon,  which  comments  seem  to  be  an  exact  copy  of  the  ex- 
pression of  our  Supreme  Court  in  relation  thereto,  in  the 
case  of  Pittsburgh,  etc.,  R.  Co.  v.  Burton,  supra,  at  pages 
375,  376.  Instruction  four,  given  at  the  request  of  appellee 
and  complained  of  by  appellant,  is  in  substance  an  exact 
copy  of  an  instruction  held  suflScient  by  the  Supreme  Court 
in  the  case  of  Terre  Haute,  etc.,  R.  Co.  v.  Brunker,  supra,  at 
pages  551,  552,  and  is  not  subject  to  the  objection  urged  by 
counsel.  Instruction  number  six,  in  its  essential  features, 
is  a  copy  of  the  language  quoted  with  approval  by  this  court 
in  the  case  of  Louisville,  etc.,  R.  Co.  v.  Williams,  supra,  at 
page  583. 

We  have  examined  all  the  instructions  given  in  this  case, 

and,  taking  them  as  an  entirety,  their  statement  of  the  law 

is  substantially  correct,  and  as  favorable  to  appellant 

14.  as  the  authorities  warrant.  The  objections  made 
thereto  suggest  no  prejudicial  error  in  giving  or  re- 
fusing to  give  any  of  them.  We  have  considered  all  the 
errors  assigned  and  discussed  by  appellant's  counsel  in  its 
brief,  and  find  that  no  error  was  opmmitted  that  prejudiced 
the  rights  of  appellant. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

HoTTEL,  J. — ^A  petition  for  rehearing  has-been  filed  in  this 

case,  supported  by  a  brief  more  elaborate  and  covering  more 

points  than  presented  by  appellant  in  its  original 

15.  brief  herein.    The  earnestness  and  ability  with  which 
the  questions  involved  in  this  petition  have  been  ar- 
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gued  by  counsel  on  both  sides,  have  led  us  to  a  careful  re- 
examination of  such  of  these  questions  as  were  presented  by 
appellant  in  its  original  brief.  We  find  no  ground  for  chang- 
ing the  original  opinion.  We  should  say  in  this  connection, 
however,  that  in  this  petition,  counsel  present  some  points 
not  included  in  the  original  statement  of  points,  nor  referred 
to  in  the  argument  thereof,  and  which,  under  the  rules  of 
this  court,  cannot  now  be  considered. 

This  is  particularly  true  as  to  instruction  four,  tendered 
by  appellee  and  given  by  the  court.  It  is  now  insisted  that 
this  instruction  is  objectionable,  because  it  authorizes  the 
jury,  in  assessing  damages,  to  include  therein  elements  not 
within  the  issues  and  the  evidence.  The  only  objection  urged 
to  this  instruction  in  the  original  brief  was  that  by  it  (we 
quote  from  appellant's  points  and  authorities)  *'the  jury 
was  directed  to  find  for  appellee,  without  being  required  to 
find  that  the  negligence  imputed  to  appellant  contributed  to 
or  was  the  proximate  cause  of  the  injury."  The  instruction 
was  not  open  to  the  objection  then  ui^ed  against  it,  and  was 
approved  only  as  against  that  objection.  As  against  said 
objection,  the  instruction  was  a  correct  expression  of  the 
law,  and  was  supported  by  authority,  as  shown  in  tiie  orig- 
inal opinion. 

A  rehearing  cannot  be  granted  on  a  point  not  made  nor 
referred  to  in  the  original  briefs.  Cleveland,  etc.,  J2.  Co.  v. 
Lindsay  (1904:),  33  Ind.  App.  404;  Indiana  Power  Co,  v.  St 
Joseph,  etc.,  Power  Co,  (1902),  159  Ind.  42;  Armstrong  v. 
Hufty  (1901),  156  Ind.  606;  City  of  EvansviUe  v.  Senhenn 
(1898),  151  Ind.  42. 

Petition  overruled. 
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Malon  V.  Scholler. 

[No.  7,631.     Filed  November  24,  1911.] 

1.  Pleading. — Answer, — Demurrer  to, — Form. — ^A  demurrer  to  a 
paragrapli  of  answer  on  tbe  groond  that  such  paragraph  "does 
not  state  facts  sutiicient  to  constitute  an  answer  in  said  cause," 
presents  no  question,    p.  693. 

2.  PuEADma. —  Parafiraphs  of  Answer, —  Facts  Provable  Under 
Another, — Demurrer, — It  is  harmless  error  to  sustain  a  demurrer 
to  a  paragraph  of  ans^i-er,  where  the.  facts  therein  alleged  are 
provable  under  another  paragraph,    p.  693. 

3.  Vendob  and  Pubchaser. — Vendor's  Liens, — Subsequent  Pur- 
chasers,— Notice, — Special  Findings, — Special  findings  in  a  suit  to 
establish  and  to  enforce  a  vendor's  lien,  that  prior  to  the  convey- 
ance of  the  real  estate  in  question  to  defendant  "he  had  notice 
and  knowledge  of  said  notes  due  to  plaintiff  ♦  ♦  ♦  which 
were  claimed  to  be  notes  as  a  part  of  the  purchase  money  of  said 
real  estate,*'  are  insufficient  to  show  that  defendant  had  notice 
that  such  notes  evidenced  a  part  of  the  purchase  price  of  such 
real  estate;  and  the  burden  being  on  plaintiff  to  establish  such 
fact,  the  findings  do  not  support  a  decree  in  her  favor,    p.  694. 

4.  Appeal. — Mandate, — Reversal. — New  Trial. — ^Though  appellant 
is  technically  entitled  to  a  Judgment  on  the  i^)ecial  findings,  where 
the  interests  of  Justice  require,  a  new  trial  will  be  ordered  on  a 
reversal,    p.  695. 

From  Hancock  Circuit  Court;  Robert  L.  Mason,  Judge. 

Suit  by  Caroline  Scholler  against  Edward  Malon.  From 
a  decree  for  plaintiff,  defendant  appeals.    Reversed. 

Williams  &  Schlosser  and  Walker  &  Van  Duyn,  for  appel- 
lant 

Ephraim  O'Harra  and  James  D,  Ermston,  for  appellee. 

Adams,  J. — Suit  by  appellee  against  appellant  to  estab- 
lish and  enforce  a  vendor's  lien  on  real  estate.  It  is  alleged 
in  the  complaint  that  on  June  15,  1891,  Frederica  Lang  was 
the  owner  of  a  tract  of  land  in  Hancock  county,  Indiana, 
and  on  said  day  she  sold  and  conveyed  it,  by  warranty  deed, 
to  her  son,  Herman  Lang,  reserving  to  herself  a  life  estate 
therein;  that  the  grantee,  in  consideration  of  said  convey- 
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ance,  assumed  the  payment  of  a  mortgage  of  $500  on  said 
real  estate,  and  agreed  to  pay  plaintiff,  Caroline  Seholler, 
daughter  of  the  grantor,  the  sum  of  $500,  as  the  remainder 
of  the  purchase  price,  which  agreement  was  evidenced  by 
two  notes  of  $250  each,  payable  in  one  and  two  years  after 
the  death  of  Frederica  Lang;  that  after  the  execution  and 
delivery  of  the  notes,  Herman  Lang  sold  and  conveyed  said 
real  estate  to  defendant,  Edward  Malon;  that  at  the  time 
Edward  Malon  contracted  for  and  purchased  said  real  es- 
tate he  had  knowledge  of  plaintiff's  claim,  and  knew  that 
said  claim  was  for  unpaid  purchase  money,  and  that  plain- 
tiff had  a  lien  on  said  real  estate  for  the  amount  thereof; 
that  defendant  knew  of  the  insolvency  of  his  grantor,  and 
agreed,  as  a  part  of  the  consideration,  to  pay  said  notes  at 
maturity.  Other  averments  of  the  complaint  are  not  con- 
troverted. 

To  this  complaint  defendant  filed  an  answer  in  two  parar 
graphs.  The  first  was  an  answer  in  general  denial.  The 
second  paragraph  averred  that  defendant  purchased  the 
real  estate  in  good  faith,  without  any  knowledge  or  notice 
that  plaintiff  had,  or  claimed  to  have,  any  notes  against 
Herman  Lang,  or  any  claim  or  lien  on  said  real  estate;  that 
he  took  said  real  estate  subject  to  the  life  estate  of  Freder- 
ica Lang,  and  subject  to  certain  mortgage  and  judgment 
liens,  and  paid  the  balance  in  cash  to  said  Herman  Lang,  the 
amount  assumed  and  the  amount  paid  being  the  full  value 
of  said  real  estate. 

Appellee  demurred  to  the  second  paragraph  of  answer,  on 
the  ground  that  said  paragraph  ''does  not  state  sufficient 
facts  to  constitute  an  answer  in  said  cause. ''  This  demurrer 
was  sustained.  Upon  request  the  court  made  a  special  find- 
ing of  facts,  and  stated  conclusions  of  law  thereon  favor- 
able to  appellee.  A  decree  was  entered  on  the  conclusions  of 
law. 

The  errors  relied  on  for  reversal  and  not  waived  are  that 
the  court  erred  (1)  in  sustaining  the  demurrer  of  appellee 
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to  the  second  paxagraph  of  answer,  (2)  in  its  conclusion  of 
law  number  one,  upon  the  special  finding  of  facts,  and  (3) 
in  its  conclusion  of  law  number  two  upon  the  special  finding 
of  facts. 

The  first  error  assigned  must  be  held  to  be  well  taken,  for 

the  reason  that  the  form  of  the  demurrer  is  insuflScient. 

Section  351  Bums  1908,  §346  R.  S.  1881,  provides 

1.  that  where  the  facts  stated  in  any  paragraph  of  an- 
swer are  not  suflScient  to  constitute  a  cause  of  defense, 

the  plaintiff  may  demur  to  it,  under  the  rules  prescribed  for 
demurring  to  a  complaint.  It  frequently  has  been  held  that 
a  demurrer  to  an  answer  is  insufficient,  when  it  is  based 
upon  the  failure  to  state  facts  sufficient  to  constitute  an 
answer.  Thomds  v.  Goodmne  (1882),  88  Ind.  458;  Win- 
trode  V.  Renbarger  (1898),  150  Ind.  556;  Wade  v,  Huher 
(1894),  10  Ind.  App.  417,  and  cases  cited;  City  of  Tell  City 
V.  Bielefeld  (1898),  20  Ind.  App.  1. 

But  while  the  sustaining  of  this  demurrer  was  technically 

erroneous,  the  error  is  not  available,  for  the  reason  that  the 

answer  to  which  it  was  addressed  contained  no  aver- 

2.  ments  of  fact  that  could  not  have  been  introduced 
under  the  first  paragraph  of  answer,  that  was  in  gen- 
eral denial.  Cincinnati,  etc.,  B.  Co.  v.  Smith  (1891),  127 
Ind.  461,  464;  Board,  etc.,  v.  State,  ex  rel.  (1897),  148  Ind. 
675;  Kidtvell  v.  Kidwell  (1882),  84  Ind.  224,  228;  McClos- 
key  V.  Davis  (1893),  8  Ind.  App.  190,  193,  and  cases  cited. 

The  facts  found  by  the  court  are  as  follows :  On  June  15, 
1891,  Frederica  Lang  sold  the  real  estate  described  in  the 
complaint  to  her  son  Herman  Lang,  for  the  sum  of  $1,500, 
subject  to  a  mortgage  of  $500,  and  subject  to  the  life  estate 
of  the  grantor.  As  a  part  of  the  purchase  money,  said  Her- 
man was  to  pay  appellee,  Caroline  Scholler,  daughter  of 
Frederica  Lang,  a  certain  part  of  said  purchase  money, 
thereafter  to  be  agreed  on.  On  February  20,  1897,  Herman 
Lang  agreed  to  pay  appellee  the  sum  of  $500,  as  the  balance 
of  the  purchase  money  for  said  real  estate,  which  amount 
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was  evidenced  hy  two  notes  for  $250  each,  due  in  one  and 
two  years  after  the  death  of  Prederica  Lang,  without  in- 
terest. Prederica  Lang  died  August  11, 1*907.  On  Pebruary 
11,  1897,  Herman  Lang  executed  a  mortgage  on  said  real 
estate  to  Edward  Pink,  for  $612.  On  Pebruary  20,  1899, 
Herman  Lang  and  his  wife  sold  and  conveyed  to  appellant 
by  warranty  deed  the  real  estate  in  question,  for  a  stated 
consideration  of  $1,150,  subject  to  the  encumbrances  on  said 
real  estate,  and  subject  to  the  life  estate  of  Prederica  Lang. 

The  only  facts  found  by  the  court  with  reference  to  notice 

are  as  follows:   **That  prior  to  the  date  of  the  conveyance 

of  said  real  estate  by  Herman  Lang  and  wife  to  de- 

3.     fendant,  Malon,  he  had  notice  and  knowledge  of  said 
notes  due  to  plaintiff,  Caroline  Scholler,  which  were 
claimed  to  be  notes  as  a  part  of  the  purchase  money  of  said 
real  estate." 

Appellee^  having  based  her  claim  to  the  real  estate  owned 
by  appellant  upon  notice  which  appellant  had  of  her  Hen  at 
the  time  of  the  purchase,  the  burden  was  on  appellee  to 
prove  that  appellant  took  the  real  estate  not  only  with  no- 
tice of  her  notes,  but  with  notice  of  her  claim  that  such  notes 
were  for  purchase  money,  and  constituted  a  Uen  on  the  land. 

A  failure  of  the  court  to  find  as  a  fact  that  the  purchaser 
had  such  notice,  is  a  finding  against  the  party  having  the 
burden  of  proving  notice.  The  finding  clearly  shows  that 
Malon  had  notice  and  knowledge  of  the  notes  due  Caroline 
Scholler,  but  it  does  not  follow  that  the  words  **  which  were 
claimed  to  be  notes  as  a  part  of  the  purchase  money  of  said 
real  estate"  must  be  taken  to  mean  that  Malon  had  notice 
and  knowledge  of  such  claim.  This  was  the  important  ele- 
ment in  the  controversy.  The  right  of  appellee  to  establish 
her  lien  depended  upon  her  proof  that  appellant  had  notice 
of  the  notes  and  that  they  were  executed  for  purchase  money. 
If  the  purchaser  had  knowledge  of  the  notes  and  no  knowl- 
edge of  the  circumstances  under  which  they  were  executed, 
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or  of  the  consideration  evidenced  by  them,  then  the  findings 
of  fact  did  not  support  the  conclusions  of  law. 

That  the  court  stated  conclusions  of  law  favorable  to 

appellee  on  a  question  so  elemental,  gives  us  cause  to  doubt 

whether  the  language  used  in  the  finding  in  regard  to 

4.  notice  was  expressive  of  the  meaning  intended.  If 
the  purpose  of  the  court  was  to  find  that  Malon  had 
such  notice  and  knowledge,  then  a  wrong  would  be  done  to 
appellee  by  directing  the  trial  court  to  restate  its  conclu- 
sions of  law,  and  render  judgment  for  appellant.  We  are 
satisfied  that  the  ends  of  justice  would  best  be  served  by 
granting  a  new  trial,  wherein,  if  requested,  the  facts  might 
be  found  in  a  manner  leaving  no  room  for  doubt. 

The  cause  is  therefore  reversed,  with  instructions  to  the 
trial  court  to  grant  a  new  trial,  and  for  further  proceedings 
in  accordance  with  this  opinion. 
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ABATEMENT^ 

See  Actions  ;  Pleading. 

Action. — Death. — Damages. — At  the  common  law  an  action  for  per- 
sonal injuries  abated  with  the  death  of  the  injured  i)erson. 

Wilson  V.  Jackson  Hill  Coal,  etc.,  Co.,  150, 153  (4). 

ACCOBD  AND  SATISFACTION— 

Plea  of. — Failure  to  Object  to  Evidence  of. — Xotes. — ^In  an  action 
on  a  note,  accord  and  satisfaction  constitutes  an  affirmative  de- 
fense that  should  be  answered  si)eciully;  but  a  failure  to  object 
to  evidence  thereof,  is  a  waiver  of  such  special  plea. 

roer  v.  Johnson,  596, 598  (2) . 

ACCOUNTS— 

ynUa.—Complaint, — Sufficiency, — "Sold."' — A  complaint  on  account 
ailcKiiiK  tlint  the  defendants  are  ''indebted  to  plaintiff  in  the  sum 
of  JJ»150,  with  interest  thereon,  for  hay  sold  and  delivered  by 
plaintiff  to  said  defendants,*'  and  setting  out  an  itemized  state- 
ment thereof  in  a  bill  of  particulars,  sufficiently  shows  that  a  sale 
was  made  at  the  request  of  defendants,  and  that  a  contract  was 
made  therefor,  the  word  "sold"  importing  a  contract  of  sale  of 
some  article  of  value,  made  upon  a  valuable  consideration,  a  price 
paid  therefor,  and  the  mutual  consent  of  the  parties. 

Pennsylvanict,  etc..  Sup.  Co,  t.  FosnottCy  166, 168  (2) . 

ACTION— 

See  CouBTs;  Touts. 

Abatement  of,  because  of  death,  see  Abatement  ;  WUson  v.  Jackson 
Hill  Coal,  etc.,  Co.,  150,  153  (4). 

Death.— Abatement  and  Revival.— The  act  of  1007  (Acts  1907  p. 
253,  §8597  Burns  1908),  amending  the  act  of  1905  (Acts  1905  p. 
65),  providing  that  for  the  death  of  4  husband,  occasioned  by  the 
violation  of  any  of  the  provisions  of  said  act  regulating  coal 
mines,  his  widow,  or  children,  shall  have  a  "right  of  action,"  cre- 
ates a  new  and  independent  right  of  action  in  favor  of  such  wife 
and  children.        Wilson  v.  Jackson  Hill  Coal^  etc.,  Co.,  150, 153  (3) . 

ABVANCBHENTS— 
See  Bills  and  Notes  15. 

AGENCY^ 

See  Pbinopal  and  Agent. 

(606) 
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See  Pleading. 

To  special  findings,  see  Tbial  29. 

ANnHALQ^ 

See  LiYEBY  Stable  Keepebs. 

Contracts  for  purchase  of,  see  Contbacts. 

Frightening  and  killing  of,  see  Railboads. 

Injuries  to,  see  Telegbaphs  and  Telephones. 

ANOTHER  ACTION  PENDINGh— 

See  Work  and  Labob  14. 

ANSWEBS— 

See  Pleading. 


I. 

II. 

m. 

IV. 

V. 

VI. 

VII. 

vin. 

IX. 


APPBLLATB  JUBIBDIOnON,  1,  2. 

Dbcisions  Rsvixwablb,  8b 

BiOHT  of  Rvvibw,  L 

Presentation  of  Gbouh^b  for 
Rbvtew,  6. 

Parties,  6-9. 

Bequisitbs  for  Tbansfkb.  10. 

Record  and  Procskdhygs  not 
IN  Record,  11-2L 

Assignments  of  Erbobs,  22-27. 

Briefs,  28-39. 


X. 

XI. 

XIL 

xin. 


DlSlQSSAL,  40. 

Rules,  41-44. 
Rehbaring,  45, 468. 
Review, 


XIV. 


(d)  Waiver  of  Error,  65. 

Deterionation    and    Disposi- 
tion OF  Case, 
'  Affirmance.  66-68. 
Form  of  Judgment,  64. 
Mandate,  65-67. 


See  Exceptions,  Bilus  of  ;  Pleading  ;  Tbial. 

Remedy  for  erroneous  judgment,  see  Dbains  3;  Fumesa  v.  Brum- 
mitt,  442,  445  (3). 

Failure  of  court  to  consider  competent  evidence,  reversible,  see 
Evidence  5;  Hinshaw  v.  Security  Trust  Co.,  351,  356  (5). 

Bills  of  exceptions,  use  of  by  cross-appellants,  see  Exceptions, 
Bills  of. 

From  street  assessments,  see  Municipal  Cobpobations  6^. 

I.    Appellate  Jubisdiction. 

1,  Dismissal. — Street  Assessments. — ^The  Appellate  Court  has  no 
jurisdiction  of  an  appeal  from  an  order  of  the  circuit  court  in  a 
street  assessment  proceeding,  where  the  circuit  court  had  none. 

Holdennan  v.  Town  of  North  Manchester,  491, 494  (4) . 

2.  Parties. — Consent. — Where  an  appeal  is  taken  in  the  name  of  a 
decedent,  the  consent  of  the  appellee  to  a  substitution  of  dece- 
dent's representative  as  appellant  cannot  confer  jurisdiction  over 
the  appeal ;  and  such  appeal  will  be  stricken  from  the  docket  for 
want  of  jurisdiction.  Hallagan  v.  Johnson,  497, 499  (4) . 


•.  II.    Decisions  Reviewable. 

3.  Transfer, —  Constitutional  Questions. —  Erroneous  Decisions. — 
Where  a  case  involves  a  constitutional  law  question,  and  where 
a  ruling  precedent  of  the  Supreme  Court  appears  erroneous,  the 
Appellate  Court  will  transfer  the  case  to  the  Supreme  Court  with 
an  appropriate  recommendation. 

Bennett  v.  EvanwUle,  etc.,  R,  Co,,  147, 150  (3). 
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III.    RicBTB  or  RvriKir. 

4.  The  rl^t  of  appeftl  Is  ttatotoir. 

FaniA«fl»T.fiekii«tfer,509,5U  (2). 

IV.    PMESzsiATJon  OF  Gbouttds  fob  Retiew. 

5.  FflHiifMV. — >>«?  Trial. — No  obje^ion  to  a  complaint  can  be 
made  on  the  ground  Uiat  the  eridence  does  not  anpport  it,  soch 
question  being  properlj  raided  by  a  motion  for  a  new  trial. 

City  of  Indianapolis  v.  Schoenig,  76,  78  (2). 

V.      PABTIfS. 

6.  Ueath. — ^An  appeal  perfected  in  the  name  of  a  decedent  is  a 
nullity.  Hallagan  v.  Jo/in«ofi,497,496  (2). 

7.  Death. — Wh^-re  a  party  dies  before  perfecting  his  appeal,  liis 
proper  reprei)4^iitiitlve  most  take  the  flM>'  al  in  his  own  name. 

Hallagan  v.  Johnson,  497, 4\fy  {?>). 

8.  Term^Time, — Appeal. — In  a  term-time  appeal  tak^i  under  §679 
Huros  1908,  §638  B.  S.  l>^81,  one  of  two  defendants  against 
whom  judgment  was  taken  may  appeal  without  Joining  his  co- 
defendant  therein  as  a  party  to  the  assignment  of  errors. 

Morton  v.  Oafjield,  172. 

9.  Miitjoinder  of  Causes. — Failure  to  Move  to  Separate  Causes. — ^A 
failure  of  a  defendant,  against  whom  and  others  a  Joint  aad 
several  complaint  for  tort  1h  filed,  to  move  to  separate  the  causes, 
waives  any  question  as  to  tlie  propriety  of  the  trial  court's  re- 
ceiving separate  verdicts  at  the  trial. 

Perley  v.  Schmidt  Cut  Stone  Co.,  344, 348  (5). 

VI.    Requisites  fob  Trahsfer. 

10.  Filing  Transfript, — The  filing  of  a  transcript  is  necessary  to 
the  perfection  of  an  api>eal.       ifalZai/an^T.e/o/tn^on,  497|498  (1). 

VII.    RECoan  and  Proceedings  Not  in  Recobo. 

11.  Transcript. — Verity. — A  properly-prepared  and  duly-authenti- 
cated transcript  Imports  verity.     Maihen  v.  Manlove,  617,020  (1). 

12.  Transcript. — Copies. — With  the  exception  of  the  bill  of  excep- 
tloriH  (see  §§(557.  mi  Bums  190S,  Acts  1897  p.  244,  Acts  1903  p. 
.'^'iS,  §7),  the  tmnscrlpt  on  appeal  may  contain  only  copies  of  the 
papers  and  entries  helow ;  and  If  the  originals  thereof  be  certified 
they  cannot  be  considered.  W allace  y.  Coons,  Qll,  516  (2). 

13.  Transcript. — Judge*s  Opinion. — Inclusion  of. — Effect. — ^There 
belrj?  no  statute  requiring  a  trial  Judge  to  give  a  written  opinion 
on  the  decision  of  a  ease,  such  opinion  though  Included  in  the 
transcript  cannot  be  considered  on  appeal  for  any  purpose. 

Ilinshaw  v.  Security  Trust  Co.,  351, 356  (6). 

14.  Instruction'^. — Bills  of  Exceptions. — Instructions  may  be 
brought  into  the  record  by  a  special  bill  of  exceptions. 

Rcpuhlic  Iron,  etc.,  Co.  v.  Lulu,  271, 2T9  (6) . 

15.  Precipe. —  Certiflratr. —  BUls  of  Exceptions. —  **Evidence.^* — 
Where  appellant's  precipe  directed  the  clerk  to  "prepare  and  cer- 
tify a  full,  true  and  complete  transcript  of  all  the  papers,  orders, 
evidence  and  r>roceedings,  filed  and  had  in"  the  cause,  and  the 
clerk  certified  that  the  transcript  contained  "full,  true  and  cor- 
rect copies  of  nil  papers    •    ♦    •    and    ♦    ♦    ♦    the  original 
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bill  of  exceptions,  containing  the  evidence  ♦  ♦  ♦  as  required 
by  said  precipe,  and  as  directed  by  the  plaintiff  herein,"  the  bill 
of  exceptions  Is  a  part  of  the  record,  the  direction  to  Include  the 
"evidence"  being  equivalent  to  a  direction  to  Include  the  bill  of 
exceptions,  which  alone  contained  the  evidence,  the  clerk's  cer- 
tificate curing  the  defect,  if  any  exists. 

Wallace  v.  Coons,  511, 514  (1),  515  (1). 

IG.  Transcript, — Complaints. — Identification. — Change  of  Venue. — 
Presujnptions. — Where  two  amended  complaints  were  filed,  to  one 
of  which  a  demurrer  was  sustained,  and  a  change  of  venue  was 
taken,  and  the  transcript  on  appeal  shows  only  that  the  amended 
complaints  were  copied  without  distinction  as  to  date  of  filing, 
the  Appellate  Court  is  unable  to  determine  on  which  complaint 
the  trial  was  had,  there  being  no  presumption  by  which  their 
identity  could  be  determined,  and,  therefore,  no  question  is  pre- 
sented. Mesker  v.  Fitzpatrick,  518. 

17.  Record. — Instructions. — Failure  to  File. — Where  instructions 
are  not  brought  into  the  record  by  a  bill  of  excei)tions,  and  the 
record  fails  to  show  that  they  were  "filed  with  the  clerk  of  the 
court  at  the  close  of  the  instruction  of  the  Jury"  (§561  Burns 
1908,  Acts  1907  p.  652),  they  are  not  a  part  of  the  record  and 
cannot  be  considered.     City  of  Indianapolis  v.  Schoenig,  76, 83  (8). 

1&  Transcript. — Failure  to  Index. — Appellant's  failure  to  Index  its 
transcript  so  as  to  show  the  Initial  pages  of  the  questioned  par- 
agraphs of  answer  and  the  demurrers  thereto,  constitutes  a 
waiver  of  any  alleged  errors  thereon. 

Perpetual  Bldg.,  etc.,  Assn.  V.  Stiller,  417, 418  (1). 

19.  Failure  to  Index  Transcript. — Dismissal. — ^The  failure  of  ap- 
pellant to  Index  Its  transcript,  after  notice  of  the  defect,  war- 
rants a  dismissal  of  the  ai)peal ;  and  for  such  defect  the  court 
may  dismiss  such  appeal  on  its  own  motion. 

Pcrpciual  Bldg.,  etc.,  Assn.  v.  8tiller,4n,  410  (2). 

20.  JwJgmcnt. — Authority  of  Attorneys. — Contradicting. — ^W^here 
the  record  shows  that  attorneys  represented  defendant  and  settled 
his  case,  his  affidavit  tliat  they  were  not  authorized  will  not 
overthrow  the  record,  where  oounter-affldavits,  as  convincing  as 
defendant's,  stated  that  such  attorneys  were  authorized. 

Maihcn  v.  Manlove,  617,  621  (3) . 

21.  Judgment  hy  Agreement. — Contradicting. — Estoppel. — ^A  judg- 
ment for  possession  and  for  damages  for  unlawful  detention  of 
real  estate,  further  providing  that  "In  pursuance  of  the  agree- 
ment of  the  parties  to  this  action  ♦  ♦  ♦  the  writ  of  eject- 
ment shall  not  issue  under  this  judgment"  until  a  certain  time, 
affirmatively  shows  an  agreement  by  the  parties  to  the  judgment, 
and  the  parties  are  estopped  to  prosecute  an  appeal  therefrom 
after  the  benefits  thereof  have  been  accepted. 

Maihen  v.  Manlove,  (517. 021  (4) . 

VIII.    Assignments  of  Errors. 

22.  The  assignment  of  errors  constitutes  the  appellant's  complaint 
on  appeal.  Schrader  v.  Meyer,  3G,  oT  ( 1 ) . 

23.  Failure  to  Present  Questions. — The  failure  of  the  api)ellant  to 
question  the  sufficiency  of  an  answer  In  his  assignment  of  errors 
is  fatal  to  the  raising  of  any  question  thereon. 

Kerbaugh  v.  Nugent,  43. 46  (1). 
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24.  InatructUms, — Errors  in  siving  or  refusing  Instmcaons  csnnot 
be  assigned  independently  on  appeal. 

Chicago,  etc.,  R.  Co.  t.  Coon,  675, 683  (6) . 

25.  Motion  to  Make  More  Specific. — ^The  oyerruling  of  a  motion  to 
make  more  specific  cannot  be  considered  on  appeal,  where  the 
assignment  of  errors  does  not  present  such  alleged  error. 

Wah  Kee  v.  Clark,  462, 464  (2). 

26.  Exclusion  of  Evidence. — New  Trial. — ^The  exclusion  of  evidence 
must  be  made  a  ground  for  a  new  trial  in  order  to  present  any 
question  thereon  on  appeal,  and  cannot  be  assigned  independently. 

Leventhal  v.  Crampton,  82, 94  (3). 

27.  Joint, — Several. — Husband  and  Wife. — Where  a  landowner  and 
his  wife  jointly  and  severally  assign  errors,  on  appeal,  in  a  con- 
demns t  ion  021  se,  whether  such  Joint  assignment  and  the  wife's 
separate  assignment  present  any  question  will  not  be  determined 
where  the  landowner's  separate  assignment  presents  all  the  ques- 
tions. Halstead  v.  Vandalia  R.  Co.,  96,  d8  ( 1 ) . 

IX.    BniEFS. 

28.  Waiver. — ^Points  not  discussed  are  waived- 

Chicago,  etc.,  R.  Co.  v.  Coon,  675, 688  (12). 

City  of  Indianapolis  v.  Schoenig,  76, 78  (1). 

Crouch  V.  Le«:f«,465,469  (8). 

Eppert  V.  aardner,  188, 191  (3). 

Fort  Wayne,  etc..  Traction  Co.  v.  MUler,  633,  640  (4). 

Hinshaw  v.  Security  Trust  Co.,  351, 355  (2). 

Kraus  v.  Thomas,  437, 440  (1). 

Pennsylvania,  etc..  Sup.  Co.  v.  Fosnotte,  166, 171  (6). 

Winona,  etc.,  R.  Co.  v.  Rousseau,  248, 253  (8). 

29.  Requisites.— 'Brief ?^  should  be  so  prepared  that  all  questions 
presented  by  the  assignments  of  errors  can  be  determined  with- 
out examining  the  record. 

Chicago,  etc.,  R.  Co.  v.  Newkirk,  349, 350  (2). 

30.  Waiver. — Dismissal. — Where  appellant's  brief  falls  to  show 
how  the  issues  in  a  case  were  decided,  what  the  judgment  was, 
what  were  the  alleged  errors,  and  separately-numbered  points, 
and  authorities  to  support  them,  no  question  is  presented;  and 
the  appeal  should  be  dismissed. 

Chicago,  etc.,  R.  Co.  v.  Newkirk,  349  (1),  350  (1). 

31.  Rules. — Where  appellants,  in  their  brief,  fall  (1)  to  set  out  any 
errors  relied  upon,  (2)  to  set  out  the  motion  for  a  new  trial  relied 
upon,  or  to  state  Its  grounds,  (3)  to  set  out  the  complaint  or  the 
substance  thereof,  (4)  to  set  out  the  demurrer  to  the  complaint, 
or  to  state  the  grounds  thereof,  and  (5)  to  give  a  summary  of 
the  evidence,  no  question  is  presented. 

Schrader  v.  Meyer,  36, 38  (3) . 

32.  Omissions. — Answer. — Demurrer. — No  question  Is  presented,  on 
appeal,  as  to  the  sufficiency  of  an  answer  to  which  a  demurrer 
was  sustained,  where  neither  the  answer  nor  the  demurrer,  or 
the  substance  of  either,  was  set  out  In  appellant's  brief. 

Leventhal  v,  Crampton,  92, 94  (2). 

33.  Setting  Out  Evidence. — ^A  mere  recital  in  appellant's  brief  of 
conclusions  from  the  evidence  presents  no  que&rtion  thereon. 

DHUmy.  State,  495, 496  (2). 
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34.  Mistake. — Railroads, — Negligence, — ^Where  the  record  shows 
that  the  plaintiff's  complaint  alleged  that  "owing  to  said  negli- 
gence and  reckless  high  rate  of  speed"  the  plaintiff  sustained  in- 
juries, the  appellant's  contention  that  the  averment  "owing  to 
said  negligent  and  reckless  high  rate  of  speed/'  etc.,  shows  but 
one  act  of  negligence  as  the  proximate  cause  of  the  injury,  falls 
for  lack  of  support.  Chicago,  eic,  R.  Co,  v.  Coon,  675, 680  (3). 

35.  Failure  to  Set  Out  Motion  for  New  Trial, — ^Appellant's  fail- 
ure to  set  out,  in  his  brief,  his  motion  lor  a  new  trial,  or  the  sub- 
stance thereof,  waives  any  question  thereon. 

Dillon  V.  mate,  495,  496  (1). 
Wah  Kce  v.  Clark,  462,  464  (3). 

36.  New  Trial, — Waiver, — ^Appellant's  failure  to  set  out  his  motion 
for  a  new  trial  in  his  brief,  on  appeal,  constitutes  a  waiver  of 
any  question  thereon,  the  court  being  under  no  duty  to  search  the 
record  for  errors.  Leventhal  v.  Crampton,  92, 95  (4). 

37.  Failure  to  Set  Out  Questioned  Pleadings  or  Evidence. — A  fail- 
ure by  appellants  to  set  out  in  their  brief  the  questioned  plead- 
ings, or  the  evidence,  or  its  substance,  constitutes  a  waiver  of 
all  questions  thereon;  and  a  mere  reference  to  the  place  in  the 
transcript  where  such  pleadings,  or  evidence,  may  be  found,  is 
not  sufficient.  Bradley  v.  Barter,  541, 543  ( 1 ) . 

38.  Special  Findings, — Evidence. — Failure  to  Set  Out.— Presump- 
tions.— Where  appellants'  brief  fails  to  set  out  the  evidence,  or 
the  substance  thereof,  the  presumption  Is  that  the  special  findings 
were  supported  thereby.  Bradley  v.  Barter,  541, 545  (3). 

39.  Omission  of  Special  Findings. — Supply  hy  Appellee. — Questions 
on  the  special  findings  in  a  case  will  be  considered,  although  such 
findings  are  not  set  out  In  appellant's  brief,  where  appellee  set 
them  out  in  his  brief.  Bradley  v.  Barter,  ^1,^3  (2). 

X.    Dismissal. 

40.  An  appeal  from  a  Judgment  by  agreement  will  be  dismissed. 

Maiben  v.  Manlove,  617,  622  (5). 

XI.    Rules. 

41.  Courts, — The  Appellate  Court  rules  are  as  binding  as  laws, 
and  cannot  be  abrogated  In  a  special  case,  at  the  discretion  of 
the  court.  Dillon  v.  State,  495, 496  (3) . 

42.  Courts. — ^The  rules  of  the  courts  on  appeal  should  be  uni- 
formly enforced.  Chicago,  etc.,  R.  Co.  v.  Newkirk,  349, 350  (3). 

43.  The  purpose  of  Appellate  Court  rules  in  relation  to  the  prep- 
aration of  briefs,  is  to  enable  the  several'^udges  to  determine  the 
merits  of  the  appeal  without  the  delay  of  examining  the  record. 

SchraderY.  Meyer,  36, 37  (2). 

44.  Matters  in  Bar. — Bow  Shaicn. — Matters  in  bar  of  an  appeal 
may  be  presented  without  formal  pleadings,  by  a  verified  motion 
to  dismiss,  and  such  motion  may  be  resisted  by  counter-afl3davits. 

Maiben  Y,Manlove,Q17, 621  (2). 

XII.    Reheabino. 

45.  New  Points. — ^Points  not  presented  at  the  original  hearing  of 
a  case  on  appeal  cannot  be  presented  on  a  petition  for  a  rehear- 
ing. Chicago,  etc,  R,  Co,  v.  Coon,  675, 689  (15) . 
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45a.  Jurisdiction, — ^Tbe  question  of  want  of  Jurisdiction  can  be 
raised  at  any  time,  even  on  petition  for  a  reiiearing. 

Baltimore,  etc^  B.  Co.  v.  New  Albany  Box,  etc.,  Co.,  647, 657  (8) . 

XIII.    Review. 

(A)  Pbesumptions. 

40.  On  appeal  the  presumption  Is  in  favor  of  the  action  of  the 
trial  court  Cincinnati,  etc..  Railroad  v.  Wall,  G05, 615  ( IG) . 

47.  Erroneous  RuUng/t. — When  Rrvrralblc. — The  presumption  Is 
that  the  rulinj::s  of  the  trlnl  ci)urt  wore  correct;  but  whore  er- 
roneous rulinjiH  are  atrirniatlvoly  Fhown  by  the  reo<»rd,  so  mate- 
rial and  inriuentlal  as  naturally  to  iuiluenoe  the  result  projudl- 
cbvlly  to  n[)i)ellant,  the  jtulpment  should  be  reversed,  unless  the 
ar)pellee  can  show  aflirmatlvoly  from  the  record  that  such  rulings 
were  harmless. 

Sherman  v.  Indianapolis  Traction,  etc.,  Co.,  02".  000  (0). 

48.  Consideration  of  Evidence. — On  api>oal,  it  will  be  presumed 
that  the  trial  court  considered  all  the  evidence  admitted,  the 
burden  of  showing  otherwise  being  upon  the  party  complaining 
thereof.  Hinshaw  v.  i^ecurity  Trust  Co.,  351,  357  (8) . 

41).  Omission  of  Evidence. — Instructions. — Tho  presumption  that  a 
questioned  Instruction  given,  was  supported  by  the  evidence, 
where  the  evidence  is  not  in  the  record,  duos  not  apply,  where 
the  instruction  would  be  erroneous  under  any  evidence  within 
the  Issues. 

Sherman  v.  Indianapolis  Traction,  etc.,  Co.,  623, 630  (5),  631  (5). 

(B)  Vfrdict  and  Findings. 

50.  Considering  Evidence. — ^The  Appellate  Court  will  not  weigh 
conflicting  evidence;  and  In  determining  whether  there  is  evi- 
dence to  sustain  the  Judgment  below,  only  that  most  favorable  to 
appellee  will  be  considered. 

Pennsylvania,  etc.,  Sup.  Co,  v.  Fosnotte,  166, 169  (4). 

(C)  Harmless  Erbob. 

51.  Where  an  error  is  shown  affirmatively  to  have  been  harmless, 
the  Judgment  will  not  be  disturbed. 

Gregory  v.  Arms,  562, 578  (18),  581  (18). 

52.  Defective  Ansurer. — The  overruling  of  a  demurrer  to  a  defect- 
ive paragraph  of  answer  does  not  constitute  harmful  error,  where 
the  special  findings  show  that  the  case  was  correctly  decided 
on  the  merits.  McKnight  v.  Kingsley,  S12,  SIS  (5). 

53.  Admission  of  Improper  Evidence. — The  admission  of  improper 
evidence  over  objection  is  harmless,  where  other  uncontradicted 
evidence  of  the  same  character  was  introduced  without  objection. 

Polk  v.  Haworth,  32, 36  (4). 

54.  Rulings. — Error  In  overruling  a  demurrer  to  a  paragraph  of 
answer  is  harmless,  where  no  evidence  was  introduced  in  sup- 
port of  such  answer.    Leonard  v.  City  of  Terre  Haute,  104, 115  (8). 

(D)  Waiver  of  Erbob. 

55.  Failure  to  Point  Out  Error. — Appellant's  failure  to  point  out 
how  he  was  prejudiced  by  a  ruling  of  the  court  constitutes  a 
waiver  of  the  alleged  error.         Leventhal  \.  Crampton,  92, 95  (6). 
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XIV.    Determination  and  Disposition  or  Case. 

(A)  Affirmance. 

Evidence,  not  weighed  on  appeal,  see  Neqliqence  17;  Winona,  etc., 
R,  Co.  V.  Rousseau,  248,  259  (11). 

Discretionary  acts  of  trial  court,  reviewed  only  for  abuse,  see  Evi- 
dence 4;  Week  v.  Raioie,  599,  602  (4). 

56.  Weighing  Evidence. — ^The  Appellate  Court  will  not  weigh  con- 
flicting evidence. 

Humphrey  y,  Mottier,  469, 475  (6). 

Lucas  V.  Rhodes,  211, 220  (6). 

Meyer  Bros.  Coffee,  etc.,  Co.  v.  Pauley,  412,  413  (1). 

Oliver  Typewriter  Co.  v.  Vance,  21, 23  (3). 

Poer  v.  Johnson,  596, 597  ( 1 ) . 

57.  Weighing  Evidence. — The  jury  trying  a  case  Is  the  sole  judge 
of  the  weight  of  the  evidence  and  of  the  credibility  of  the  wit- 
nesses; and  where  there  is  some  evidence  tending  to  sustain 
every  material  allegation  of  the  complaint,  the  judgment  will  not 
be  disturbed,  on  appeal,  for  a  want  of  evidence. 

Brett  V.  Pretorius,  527, 531  (5). 

Chicago,  etc.,  R.  Co.  v.  Coon,  675,  683  (7),  686  (7). 

Hedrick  v.  Hedrick,  658,  660  (1). 

Kerhaugh  v.  Nugent,  43, 55  (11). 

58.  Right  Result. — Where  the  trial  court  reached  a  right  result  on 
the  merits,  its  decision  wiU  not  he  disturbed. 

Harrod  v.  Bisson,  549,  557  (4). 
Kraus  v.  Thomas,  437, 441  (5) . 

59.  Weighing  EiHdence. — Right  Result. — ^The  Appellate  Court  will 
not  weigh  conflicting  evidence,  and  will  affirm  the  judgment  ap- 
pealed from,  where  a  right  result  was  reached  on  the  merits. 

Perpetual  Bldg.,  etc.,  Assn.  v.  Stiller,  418, 419  (3) . 

60.  Weighing  Evidence. — Verdict. — ^Where  the  evidence  as  to  the 
facts  is  conflicting,  the  verdict  is  conclusive  on  appeal. 

American  Car,  etc.,  Co.  v.  Smock,  359,  362  (2). 
Chicago,  etc.,  R.  Co.  v.  Ointher,  12, 15  (3). 
Ferdinand  R.  Co.  v.  Link,  1,  2  (2). 

61.  Weighing  Evidciice. — Streets. — Defects. — A  verdict,  upon  con- 
flicting evidence,  that  a  street  was  defective,  is  conclusive  on 
appeal.  City  of  Indianapolis  v.  Schoenig,  76, 80  (5 ) . 

62.  Weighing  Evidence. — Principal  and  Agent. — Where  there  is 
some  evidence  tending  to  show  agency,  a  verdict  founded  thereon 
will  not  be  disturbed  on  appeal. 

Peru  Heating  Co.  v.  Lenhart,  319,  333  (10),  337  (10) . 

63.  Weighing  Evidence. — Excessive  Rvrorrrff. — Where  the  evidence 
as  to  the  value  of  services  is  conflicting  the  Appellate  Court  will 
not  disturb  the  decision  of  the  trial  court. 

Bearing  v.  Coulson,  414, 415  ( 1 ) . 

(B)  Form  of  Jcdoment. 

64.  Presumptions. — Separate  Verdicts  on  Joint  and  Several  Com^ 
plaint. — In  a  joint  and  several  action  for  tort,  a  defendant  can- 
not successfully  complain,  on  appeal,  that  a  joint  verdict  should 
have  been  rennired,  the  presumption  being,  in  such  cnse,  that  the 
separate  verdict  was  returned  on  the  separate  allegations  against 
him.  Perley  v.  Schmidt  Cut  Stone  Co.,  344, 348  (4) . 
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(C)    Mandate. 

65.  Death, — Where  appellant  dies  before  an  aflSrmance  of  the  judg- 
ment appealed  from,  It  will  be  affirmed  as  of  the  date  of  submis- 
sion. Devin  v.  McCoy.  379, 383  (4) . 

Oiihbins  Y.  Harrington,  488, 491  (5) . 
Krouse  v.  Krouse,  3, 11  (8). 
NorrU  v.  Kendall,  304, 308  (5) . 

66.  Reversal. — Neto  Trial. — Though  appellant  is  technically  enti- 
tled to  a  Judgment  on  the  special  findings,  where  the  interests  of 
Justice  require,  a  new  trial  will  be  ordered  on  a  reversal. 

Malon  V.  Bcholler,  691, 695  (4) . 

67.  Answer. — Special  Findings. — Conclusions  of  Law. — ^Where  the 
special  findings  show  the  same  facts  as  are  set  out  in  an  answer, 
the  question  of  the  sufficiency  of  the  answer  is  unimportant,  the 
exceptions  to  the  conclusions  of  law  raising  the  same  questions. 

Kerbaugh  v.  Nugent, 43, 46  (2) . 

"ASSESSMENTS"— 
See  Words  and  Phrases. 

ASSIGNMENTS  OF  EBBOBS-- 

See  Appeal. 

ASSUMPSIT— 

For  goods  delivered,  see  Accounts, 

ASSUMPTION  OF  BISK— 

See  Master  and  Servant. 

ATTACHMENT— 

Creditors.— Filing  Claims. ^Statutes. —Vnder  §978  Bums  1908,  §943 
R.  S.  1881,  providing  that  "any  creditor  of  the  defendant,  upon 
filing  his  affidavit  and  written  undertaking,  as  hereinbefore  re- 
quired of  the  attaching  creditor,  may,  at  any  time  before  the 
final  Judgment  ♦  ♦  ♦  make  himself  a  party  ♦  *  *  and 
file  his  claim,"  the  original  plaintiff  in  an  action  in  attachment 
may  file,  as  a  creditor,  a  claim  omitted  from  his  complaint ;  and 
striking  out  its  ancillary  complaint  as  a  creditor  constitutes 
prejudicial  error,  which  is  not  cured  by  permitting  the  plaintiff 
to  file  additional  paragraphs  of  its  original  complaint,  since  it 
cannot  amend  the  affidavit  upon  which  the  attachment  is  based. 

E.  I.  DuPont  Co.  V.  Pennsylvania,  etc.,  Coal  Co.,  538. 

ATTOBNEY  AND  CLIENT— 

Authority  of  attorneys  presumed,  where  they  settled  case,  see  Ap- 
peal 20;  Maiben  v.  Manlove,  617,  621  (3). 


Deposits. — Using  for  Payment  of  Note  Payable  at  Bank. — ^The  de- 
posit for  collection  of  a  note  payable  in  bank  authorizes  such 
bank  to  apply  the  maker*s  general  deposit  in  the  payment  there- 
of;  and  a  failure  to  present  the  note  at  such  bank  for  payment, 
when  the  maker  has  deposited  money  for  its  payment,  relieves 
the  maker  of  further  interest  or  costs. 

Kerbaugh  y.  Nugent,  43, 51  (7). 
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See  Accord  and  Satisfaction. 

Deposit  of,  authorizes  bank  to  use  maker^s  general  deposit  in  pay- 
ment tliereof,  see  Banks;  Kerhaugh  v.  "Nugent,  43,  51  (7). 

Memoranda  on,  made  by  payee,  not  admissible  in  favor  of  payee, 
see  Evidence  6;  Hinshaw  v.  Security  Trust  Co.,  351,  358  (10). 

Filing  of,  as  claims,  see  Executobs  and  Administratobs  1;  Hifi^ 
Shaw  V.  Security  Trust  Co.,  351,  354  (1). 

Overdue  for  ten  years,  prima  facie  barred,  see  Limitation  OF 
Actions  1;  Hinshaw  v.  Security  Trust  Co,,  351,  355  (3). 

1.  Husband  to  Wife, — A  note  executed  by  a  husband  to  his  wife  Is 
not  void  because  of  the  relationship  of  the  parties. 

Krouse  v.  Krouse,  3, 8  (6). 

2.  Duress. — Concealment  of  Husband's  Clothing, — Attorneys, — A 
wife  who  was  living  in  separate  apartments  from  her  husband  in 
San  Francisco  at  the  time  of  the  San  Francisco  earthquake,  and 
who  concealed  her  husband's  best  suit  and  refused  to  disclose  its 
whereabouts  until  he  executed  the  note  In  suit,  which  represented, 
as  she  claimed,  a  part  only  of  his  upkeep,  is  not  guilty  of  duress 
of  goods,  as  a  matter  of  law,  on  the  ground  that  her  husband  was 
a  lawyer  and  was  under  the  dire  necessity  of  presenting  a  neat 
appearance  to  hold  his  clients,  especially  where  there  is  a  failure 
of  proof  that  he  had  any  clients.  Krouse  v.  Krouse,  SjS  (7). 

3.  Execution  in  Another  State. — Presumptions  as  to  Law  Govern- 
ing. — California. — Civil  Law. — ^Though  the  ordinary  presumption 
Is  that  a  note  executed  in  another  state  is  governed  by  the  com- 
mon law  as  interpreted  and  applied  in  this  State,  such  presump- 
tion does  not  obtain  for  the  State  of  California,  the  court  taking 
Indicia]  notice  that  it  constituted  a  part  of  Mexico,  and  was  not 
originally  settled  by  English  .people,  and  was  therefore  governed 
by  the  civil  law,  unless  such  law  was  superseded  by  subsequent 
constitutional  or  statutory  enactment    Krouse  v,  Krouse,  3, 5  (3). 

4.  Execution  in  California. — Presumption  as  to  (governing  Law. — 
There  being  no  presumption  that  the  common  law  prevails  in 
California,  such  state  having  been  governed  by  the  civil  law,  the 
courts  of  this  State,  in  an  action  upon  a  note  executed  in  that 
state,  will  determine  the  validity  of  the  note  by  the  laws  of  this 
State,  where  the  laws  of  California  have  not  been  proved. 

Krouse  v.  Krouse,  3, 8  (5). 

5.  Mortgages. — Maturity. — Default  of  One  Note  of  Series. — Penal- 
ties.— A  provision  in  a  mortgage  that  the  failure  of  the  maker  of 
a  series  of  notes  secured  by  the  mortgage  to  pay  each  note  at  Its 
maturity  shall  cause  the  remaining  ones  to  become  due,  is  not  in 
the  nature  of  a  penalty,  nor  a  forfeiture. 

Kerbaugh  v.  Nugent,  43, 51  (5) . 

6.  Default. — Deposits  in  Bank, — Foreclosure  for  Eritire  Debt. — 
Tender. — Where  the  maker  of  a  series  of  notes  had  money  on 
deposit  with  which  to  pay  the  one  to  become  due,  the  payee's  fail- 
ure to  present  It,  and  his  avoidance  of  the  maker,  In  order  that 
the  provision  In  the  mortgage  might  take  effect,  making  the  entire 
debt  due  upon  default  in  the  payment  of  any  note  at  its  ma- 
turity, will  preclude  his  enforcement  of  such  provision,  the  maker 
having  made  a  tender  in  court  of  the  sum  due. 

Kerbaugh  v.  Nugent,  43, 54  (9),  55  (9). 
VbL.  48--45 
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7.  yegotiahility  as  Inland  Bill, — How  Determined, — ^Whether  a 
note  Is  governed  by  the  law  merchant  must  be  determined  from 
the  facts  appearing  upon  the  face  thereof,  unaided  by  intrinsic 
evidence.  Halstead  v.  Woods,  127, 132  (3). 

8.  Jiegotiability. — Essentials. — ^A  note  is  not  negotiable  as  an  in- 
land bill  of  exchange  unless,  upon  its  face,  there  is  an  uncondi- 
tional promise  to  pay  a  certain  sum  of  money,  at  a  fixed  time,  in 
a  bank  of  this  State.  Halstead  v.  Woods,  127, 132  (4). 

9.  Negotiability' — Payable  "aV  Bank. — Presumptions, — A  note 
dated  at  "Mount  Ayr,  Indiana,"  containing  an  unconditional 
promise  to  pay,  at  a  certain  time,  a  certain  sum  of  money  to  the 
payee  "at  the  bank  of  Mount  Ayr,"  is  governed  by  the  law  mer- 
chant, the  presumption  being  that  such  bank  is  located  at  "Mount 
Ayr,  Indiana,"  where  the  note  was  executed,  the  word  "at"  being 
used  in  the  sense  of  "in."  Halstead  v.  Woods,  127, 132  (5). 

10.  Payable  in  Bank. — Payment  by  Deposits. — Agency, — ^A  note 
payable  in  bank  is  not  discharged  by  the  mere  deposit  in  such 
bank  of  sufficient  money  to  pay  it,  since  the  bank  is  not  the  hold- 
er's agent  for  receiving  payment  unless  such  holder  has  deposited 
such  note  in  such  bank  for  collection. 

Kerbaugh  v.  Nugent,  43, 50  (4) . 

11.  Payable  in  Bank. — Pleading  and  Proof. — In  an  action  on  a 
note  payable  in  bank,  it  is  not  necessary  that  the  holder  should 
plead  and  prove  that  the  note  was  duly  presented  for  payment 
at  maturity,  at  such  bank,  but  the  maker  may  show  that  he  was 
prepared  to  pay  at  such  time  and  place,  thereby  avoiding  any 
penalty  for  nonpayment  Kerbaugh  y,  Nugent,  4Z,^  (3). 

12.  Discharge. — Agency. — Hoio  Alleged. — ^In  a  suit  on  notes  and  to 
foreclose  a  mortgage  securing  them,  an  answer  that  **the  duly 
authorized  agent  of  said  plaintiff  came  to  the  defendants,  «nd 

♦  ♦  ♦  agreed  and  contracted  to  take  the  machinery  set  out  in 
the  plaintiff's  mortgage  and  his  complaint  herein,  in  full  payment 

•  ♦  ♦  of  the  debt  herein  sued  on,  and  •  •  ♦  that  in  com- 
pliance with  said  contract  said  defendants  surrendered"  such 
property  to  such  agent,  is  insufficient,  since  it  falls  to  show  that 
such  agent  was  authorized  to  make  such  a  settlement 

Reeves  &  Co.  v.  Miller,  339, 340  ( 1 ) . 

13.  Discharge. — Agency. — Ratification. — Allegations  of. — In  a  suit 
on  notes  and  to  foreclose  a  mortgage  securing  them,  an  answer 
alleging  that  plaintiff's  duly  authorized  agent  agreed  to  accept 
the  property,  for  which  the  notes  were  given,  in  discharge 
thereof,  and  that  the  property  was  surrendered  to  and  accepted 
by  him,  the  answer  further  alleging  that  "the  plaintiff  has  been 
in  full  and  complete  possession  and  control  of  said  property  ever 
since  it  was  •  •  •  surrendered  as  above  set  out,"  is  bad  on 
the  theory  of  ratification,  since  it  falls  to  show  that  the  plaintiff 
knew  of  the  conditions  of  such  surrender  and  possession,  the 
mortgage  giving  to  plaintiff  the  right  of  possession  in  case  of  a 
default  in  payment  Reeves  d  Co.  v.  Miller,  339, 342  (2) . 

14.  Indorsements.— Evidence.— Vnder  §303  Bums  1908,  §301  R.  S. 
1881,  providing  that  "no  acknowledgment  or  promise  shall  be 
evidence  of  a  new  or  continuing  contract  *  *  *  unless  ♦  ♦  * 
contained  In  some  writing  signed  by  the  party  to  be  charged 
thereby,"  and  §305  Burns  1908,  §303  R.  S.  1881,  providing  that 
"no  indorsement  •  ♦  ♦  of  any  payment  made  upon  any  in- 
strument of  writing,  by  or  on  behalf  of  the  party  to  whom  the 
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payment  shall  purport  to  be  made,  shall  be  deemed  suflQcient  to 
exempt  the  case  from  the  provisions  of  this  act,"  evidence  of  in< 
dorsements  showing  the  payment  of  interest  made  by  the  payee 
of  notes  is  not  sufficient  to  take  such  notes  out  of  the  operation 
of  the  statute  of  limitations. 

Hinshaiv  v.  Security  Trust  Co.,  351, 355  (4). 

15.  Evidence, —  Statute  of  Limitations. —  Advancements. —  In  a 
claim  by  the  personal  representative  of  the  deceased  payee  of  notes 
against  the  personal  representative  of  the  deceased  maker  there- 
of, upon  such  notes,  the  defenses  being  the  statute  of  limitations 
and  that  the  notes  merely  evidenced  an  advancement  from  the 
payee  who  was  the  maker's  mother,  uncontradicted  evidence  of 
the  payment  of  interest  thereon  within  ten  years  preceding  the 
filing  of  the  action  thereon  does  not  require  a  reversal  of  judg- 
ment for  defendant,  where  there  was  evidence  from  which  it 
could  properly  be  found  that  such  notes  constituted  an  advance- 
ment. Hinshaw  v.  Security  Trust  Co.,  351, 357  (9). 

16.  Defenses. — Duty  of  Court  to  Instruct  as  to  Law. — In  an  action 
upon  a  note,  it  is  the  duty  of  the  court  to  instruct  the  jury  as  to 
the  law  concerning  the  defenses  offered,  and  as  to  whether  the 
note  as  it  appears  upon  its  face  is  governed  by  the  law  mer- 
chant. Halstead  v.  Woods,  127, 131  (2). 

17.  Place  of  Payment. — Instructions. — Assuining  Facts. — ^An  in- 
struction that  the  note  in  suit  was  payable  at  a  bank  in  this  State 
is  correct,  where  the  note  was  executed  at  "Mount  Ayr,  Indiana," 
and  made  payable  "at  the  bank  of  Mount  Ayr." 

Halstead  y.  Woods,  127, 134  (6). 

18.  Defenses. — Peremptory  Instruction  for  Plaintift. — In  an  action 
on  a  negotiable  note,  an  instruction  that  the  plaintiff  was  entitled 
to  recover  unless  the  note  was  materially  altered  after  its  ex- 
ecution, is  correct,  where  the  plaintiff  had  testified  to  facts  show- 
ing himself  to  be  an  innocent  purchaser  of  such  note  for  value, 
before  maturity,  and  without  notice  of  any  defenses  thereto, 
there  being  no  testimony  in  conflict  therewith. 

Halstead  v.  Woods,  127, 134  (7). 
BILLS  OF  EXCEPTIONS-- 

See  Appeal;  Exceptions,  Bills  of. 

BILLS  OF  PABTICULABS— 

See  Work  and  Labob. 

BOABDS  OF  COMMISSIONEBS— 

May  not  change  final  orders  made  by  them,  see  Judgment  3;  Fur- 
ness  v.  BrumnUtt,  442,  447  (5). 

BONDS— 

See  CoNTBAOTft  7. 


See  Apfeai.. 

GABBIEBS— 

See  TtxBOKAPHs  and  Telephones. 

1.    Passenoers.—Standino  in  Car.— Where  a  passenger  is  known 
to  be  standing  in  a  car,  regardless  of  the  reason  therefor,  it  is 
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the  duty  of  the  persons  In  charge  of  the  car  to  operate  It  in  sndi 
a  manner  as  not  to  throw  such  passenger  therefrom. 

Winona,  etc.,  R.  Co,  v.  Rousseau,  248, 252  (4). 

2.  Passengers. — fitanding  in  Car. — Contributory  Kegligenoe. — It 
does  not  constitute  contributory  negligence,  as  a  matter  of  law, 
for  a  passenger  to  stand  on  a  moving  car. 

Winona,  etc.,  R.  Co.  v.  Rousseau,  248, 252  (5). 

a.  Care  Toward  Passengers.— While  it  Is  not  the  customary  duty 
of  a  motormnn  to  look  after  the  passengers  on  his  car,  It  is  his 
duty  to  exercise  the  highest  practicable  degree  of  care  in  the 
operation  of  his  car;  and  this  may  require  him  to  see  whether 
passengers  are  in  a  position  of  safety. 

Winona,  etc.,  R.  Co.  v.  Rousseau,  248, 252  (6) » 258  (6). 

4.  Passengers. — Hudden  Start  of  Cars. — Complaint. — Inferences. — 
Wliere  a  complaint  shows  the  relation  of  passenger  and  carrier 
between  plaintiff  and  defendant,  the  duties  of  the  carrier  need 
not  be  set  out,  since  the  law  fixes  them;  and  an  allegation  that 
the  defendant  violently  started  its  car,  thereby  throwing  the 
plaintiff  therefrom,  sufficiently  states  a  cause  of  action. 

Winona,  etc.,  R.  Co.  v.  Rousseau,  248, 250  (2),  252  (2). 

5.  Passengers. — Sudden  Start  of  Car. — Contributory  Negligence. — 
Complaint.— \  complaint  showing  that  the  plaintiff  was  guilty 
of  contributory  negligence  is  bad  on  demurrer;  but  a  complaint 
alleging  that  the  plaintiff  arose,  preparatory  to  alighting  from 
the  car,  and  that  the  car  started  with  a  violent  jerk,  thereby 
throwing  her  therefrom,  does  not  show  contributory  negligence. 

Winona,  cfr.,  R.  Co.  v.  Rousseau,  248,252  (3). 

6.  Stations. — Passengers. — Complaint. — A  complaint  by  a  passen- 
ger of  an  interurban  railway  company,  alleging  that  she  arose  in 
the  car  preparatory  to  alight hig,  that  a  signal  to  stop  had  been 
given,  that  the  motorman  negligently  gave  the  car  a  sudden  Jerk, 
thereby  throwing  plaintiff  from  the  car,  but  failing  to  allege  that 
the  place  where  she  was  attempting  to  alight  was  at  a  nsaal 
stopping  place,  is  sufficient. 

Winona,  etc.,  R.  Co.  v.  Rousseau,  248, 263  (9). 

7.  Passengers. — Sudden  Start  of  Car. — Signal  by  Stranger. — Proxi- 
mate Cause. — Jury. — In  an  action  by  a  passenger  against  an  in- 
terurban railway  company  for  negligently  and  suddenly  starting 
the  car  with  a  jerk,  thereby  throwing  her  therefrom,  the  alleged 
fact  that  a  stranger  gave  the  signal  for  the  motorman  to  pro- 
ceed, is  not  conclusive  that  the  proximate  cause  of  the  injury  re- 
ceived was  the  giving  of  such  signal  and  not  the  alleged  negli- 
gence in  starting  the  car  with  a  jerk,  the  question  being  for  the 
jury;  and  an  instruction  that  on  proof  of  such  alleged  fact  the 
plaintiff  could  not  recover,  was  correctly  refused. 

Winona,  etc.,  R.  Co.  v.  Rousseau,  248, 255  (10),  259  (10).  260  (10). 

8.  Negligence. — Damages. — Burden  of  Proof. — ^The  burden  is  on 
plaintiff  to  show  that  the  Injury  received,  or  the  pain  suffered, 
was  due  in  whole,  or  in  part,  to  defendant's  negligence ;  but  where 
plaintiff  was  suffering  from  disease  at  the  time  of  the  injury,  it 
is  not  necessary  for  him  to  show  how  much  he  would  have  suf- 
fered from  the  disease  if  he  liad  not  received  the  Injury,  such 
pain  from  sickness,  or  other  cause,  being  matter  In  mitigation  to 
be  shown  by  defendant. 

Sliernian  v.  Indianapolis  Traction,  etc.,  Co,^  623, 628  (3) ,  632  (3) . 
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9.  Interurhan  Railroads, — Instructions. — Burden  of  Proof, — To 
^* Satisfaction"  of  Jury. — ^An  instruction,  in  a  personal  Injury  case, 
that  the  burden  is  on  the  plaintiff  to  establish  by  a  preponderance 
of  the  evidence  to  the  "satisfaction"  of  the  Jury  the  material  al- 
legations of  his  complaint,  should  be  refused;  but  the  giving 
thereof  does  not  constitute  reversible  error,  where  the  other  in- 
structions clearly  define  what  Is  meant  by  a  preponderance  of 
the  evidence. 

Sherman  v.  Indianapolis  Traction^  etc.,  Co.,  623, 624  (1) . 

10.  Passengers, — Injuries. — Aggravating  Sickness. — Instruxitions. — 
In  an  action  by  a  passenger  for  personal  injuries,  an  instruction 
that  if  the  plaintiff  on  the  day  he  sustained  the  injury  com- 
plained of  contracted  ptomaine  poisoning,  resulting  in  colitis  aud 
other  ailments,  and  that  his  pain  and  suffering  resulting  there- 
from was  Indigtinguishably  intermingled  with  the  pain  and  suf- 
fering from  the  alleged  injuries  proximately  caused  by  defendant 
interurhan  railroad  company's  negligence,  he  cannot  recover  from 
defendant,  is  bad  under  any  state  of  the  evidence  on  the  question 
of  negligence. 

Shertnan  v.  Indianapolis  Traction,  etc,  Co,,  623, 627  (2) ,  629  (2) . 

CASES— 

For  cases  cited,  see  p.  vl. 

Distinguished  : 

Batman  v.  Snoddy,  132  Ind.  480,  see  Humphrey  v.  Mottier,  469, 
473  (3). 

Bunyan  v.  Reed,  34  Ind.  App.  295,  see  McKeon  v.  Ehringer,  226, 
232  (3). 

Miller  v.  Dill,  149  Ind.  326,  see  Harrod  v.  Bisson,  549,  551  (1). 

Followed  : 

Muren  Coal,  etc,  Co.  v.  Copeland,  46  Ind.  App.  230,  see  Peabody, 
etc..  Coal  Co.  v.  Yandell,  615,  616  (1). 

OVEBBULED : 

McFadden  v.  Schroeder,  9  Ind.  App.  49,  see  Gregory  v.  Arms,  562, 
578  (17). 

Pabtly  Ovebbuled: 

Cleveland,  etc.,  R.  Co.  v.  Schneider,  40  Ind.  App.  38,  see  Harmon  v. 
Foran,  262,  270  (7). 

Nichols  V.  Baltimore,  etc.,  R.  Co.,  33  Ind.  App.  229,  see  Harmon  v. 
Foran,  262,  270  (7). 

Pittsburgh,  etc.,  R,  Co.  v.  Reed,  36  Ind.  App.  67,  see  Harmon  v. 
Foran,  262,  270  (7). 

Wamsley  v.  Cleveland,  etc.,  R.  Co.,  41  Ind.  App.  147,  see  Harmon  v. 
Foran,  262,  270  (7). 

CHAMFEBTY  AND  HAINTENANCE— 

Contracts. — Validity. — ^At  the  common  law  contracts  for  mainte- 
nance or  champerty  were  void. 

Lancaster  Tp.  v.  Graves,  499, 501  (1 ). 
CHANGE  07  VENTTE— 

See  Venue. 

CITIES— 

See  Municipal  Cobpobations. 
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COAL  KIKES— 

See  Mines. 

COLLATEBAL  ATTACK— 

See  Judgment. 

COHMEBCE— 

Contracts  for  interstate  rntes,  void,  if  different  from  established 
rates,  see  Contracts  2;  Baltimore,  etc.,  R.  Co,  v,  yew  Albany 
Box,  etc.,  Co.,  G47,  055  (6),  057  (6). 

1.  Interstate. — Contracts. — Shipping  Ooods. — Liability  of  Shipper. 
— One  wlio  enpjiges  a  railroad  company  to  transport  freight  In 
Interstate  commerce  is  liable  for  the  established  rate  on  such 
freight,  regardless  of  any  contract  such  shipper  might  have  with 
the  consignee. 

Baltimore,  etc.,  R.  Co.  v.  yew  Albany  Box,  etc.,  Co.,  647, 651  (1). 

2.  Interstate. — Rates. — Publication. — Conditions  Precedent. — ^The 
tariff  of  rates  for  interstate  commerce  is  established  when  such 
rates  are  filed  with  and  promulgated  by  the  interstate  commerce 
commission ;  and  the  posting  of  such  schedules  is  not  a  condition 
precedent  to  the  carrler*s  right  to  collect  such  rates. 

Baltimore,  etc.,  R.  Co.  v.  yew  Albany  Box,  etc,  Co.,  647, 652  (2). 

3.  Interstate. — Rates. — Mistake. — Action  for  Balance. — ^Where,  by 
mistalce,  a  railroad  company *s  agent  quoted  a  wrong  rate  on  an 
interstate  shipment,  and  such  incorrect  rate  was  paid,  the  com- 
pany's action  on  account  for  the  balance  due  is  of  legal,  and  not 
of  equitable,  cognizance. 

Baltimore,  etc.,  R.  Co.  v.  yew  Albany  Box,  etc.,  Co.,  647, 653  (3). 

4.  Interstate. — Rates. — yotice. — ^A  shipper  must  take  notice  of  the 
rates  for  interstate  shipments;  and  he  relies,  at  his  peril,  on  the 
statement  of  the  carrier's  agent 

Baltimore,  etc.,  R.  Co,  v.  yew  Albany  Box^  etc.,  Co.,  647, 654  (4). 

CO])CMON  CABBIEBS— 

See  Cabriers. 

COMFBOUISE— 

1.  Contracts  of. — Contradicting. — Oral  Evidence. — The  execution 
of  a  receipt  in  settlement  of  a  negligence  case,  in  form:  "I, 
f plaintiff],  in  full  accord  and  satisfaction  of  such  disputed  claim 
do  hereby  acknowledge  the  receipt  of  the  sum  of  $350  to  me  in 
hand  paid  by  [defendantl  •  ♦  ♦  from  any  and  all  actions, 
causes  of  action,  claims  and  demands,  for,  upon,  or  by  reason  of, 
any  damage,  loss,  injury,  or  suffering  which  hereafter  may  be 
sustained  by  me  ♦  ♦  ♦  In  consequence  of  such  accident  and 
injury,"  does  not  preclude  the  plaintiff  from  proving  by  oral  evi- 
dence that  an  agreement  to  give  him  work  was  also  a  partial  con- 
sideration for  such  release,  the  consideration  stated  being  a  re- 
cital. American  Car,  etc.,  Co.  v.  Smock,  359, 360  (1 ) ,  371  (1) . 

2,  Election. — Discharge. — Estoppel — Where  a  defendant  pleads  in 
discharge  of  a  liability  a  pun>orted  complete  release  which  is 
asserted  by  the  plaintiff  to  be  only  a  partial  release,  the  defend- 
ant is  thereby  estopped  to  question  the  release  as  it  was  actually 
made.    Rabb,  J.,  dissents. 

American  Car,  etc.,  Co,  v.  Smock,  359, 363  (7). 

CONCLUSIONS  OF  LAW— 

See  Pleadinq  ;  Trial. 
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CONSIDERATION— 

See    Contracts;    Fbaxjdulent    Conveyances;    Vendor   and    Pu«- 

CHASER. 

Forbearance  to  sue,  see  Subrogation. 

CONSTITUTIONAL  LAW— 

Destruction  of  Property, — Use. — ^The  legislature  has  no  power  to 
authorize  such  a  use  of  property  as  virtually  to  deprive  an  ad- 
joining owner  of  the  legitimate  and  proper  uses  of  his  property. 
Lake  Shore,  etc,,  R.  Co.  v.  Chicago,  etc,  R.  Co,,  584, 593  (9) . 

"CONTINGENCIES"- 

See  Words  and  Phrases. 

CONTBACTS. 


I.     RBQmSITKS  AMI>  VaUDITT,  1-6. 

II.   Construction  and  Opbration, 
7-13. 


III.   Rbsoission.  14. 

IV.     PXBFOBMANCX  OR  BrSACH,  15-17. 

V.   Actions  for  Brsaoh.  18-28. 


See  Champerty  and  Maintenance;  Insurance;  Limitation  of 
Actions  ;  Principal  and  Agent  ;  Reformation  ;  Sales  ;  Specific 
Performance  ;  Torts  ;  Vendor  and  Purchaser  ;  Work  and  Labor. 

I.    Requisites  and  VAUDiry. 

Freight  rates  established  by  the  interstate  commerce  commission 
cannot  be  changed  by,  see  Commerce  1-4;  Baltimore,  etc,  R,  Co, 
y.  New  Albany  Box,  etc,  Co.,  647. 

For  sale  of  real  estate,  see  Frauds,  Statute  of. 

For  keeping  horse,  see  Liveby  Stable  Keepers. 

Acceptance  of  benefits  of,  requires  performance  of  burdens  of,  see 
Master  and  Servant  5 ;  Illinois  Central  R,  Co,  v.  Fairchild,  300, 
304  (3). 

Forbearance  to  sue,  as  a  consideration^  see  Subrogation  4;  Oreg- 
ory  V.  Arms,  562,  574  (13),  577  (13). 

Express  mention  of  remedies,  effect,  see  Vendor  and  Purchaser  12 ; 
Straus  V.  Y eager,  448,  458  (10),  460,  (10),  461  (10). 

1.  Consideration, — Value  of. — Where  parties  agreed  to  a  consid- 
eration of  Indeterminate  value  for  their  contract,  the  courts  will 
uphold  the  contract.  Gregory  v.  Arms,  562,  575  (15). 

2.  Interstate  Freight  Rates. — ^Parties  have  no  power  to  fix  the 
rates  on  Interstate  shipments;  and  contracts  therefor  are  void. 
Baltimore,  etc,  R.  Co.  v.  New  Albany  Box,  etc.,  Co.,  647,  655  (6), 

657  (6). 

3.  Consideration. — Use  of  Property. — In  an  action  for  the  use  of 
an  engine,  boiler,  and  drilling  machinery,  one  paragraph  of  the 
complaint  alleging  an  agreement  by  defendant  to  pay  a  reason- 
able compensation  for  the  use  of  such  property,  the  court  finding 
that  defendant  had  the  possession  and  use  thereof  for  forty- 
seven  days,  a  sufficient  consideration  to  support  the  contract  is 
shown. 

Independent  Torpedo  Co.  v.  J.  E.  Clark  Oil  Co.,  124, 126  (2) . 

4-  Payment  of  Costs  of  Litigation  for  Part  of  Amount  Recovered. 
— Townships. — A  contract  between  a  township  and  an  auditing 
company,  whereby  the  latter  agreed  to  investigate  the  accounts 
of  a  former  trustee  of  such  township  and,  if  necessary,  to  lltl- 
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t//«rk>  .;#  for  t»,i.  ; 'jr;""*^  *tf  \u\*f^*lz-  * .z^z  »!**•  off''-*!  * 'S  of  » 
fort!»*r  ir"»*t^  sitt^l  fo  r»-  ■»^«-r  ^r  r  !.-•  :  -y  f^^rjd  diie  i  •  LXwr  tciwi*- 

/xi/i'  a'l<  r  1  p.T.  Or 'J  :f.^  4m#,  5US  •  3  • . 

*«,  Hniifc. — JpWi^Vtl^. — A  r</Titrar-r  i«  D«^*t  ne^-«?^arilr  iadiTi«!ble  be- 
i:\\\^*  it  In  ffftiijiUi*r*\  in  one  iXi>tnim*rut  jUid  t^i^^iied  bj*  iLe  same 
I/;i f  t U'H,  HtrauJf  t.  Iccifer. 44S, 454  1 4  i . 

0.  /IrH union  of  T^'ifnl  H^m^'dys — A  contract  tbat  exoiades  a  legal 
rt'thfily  t'tf  ih4i  br<fii^tj  there^if  uiuitt  be  definite  and  iio^itiTe  in 
1  )i;i t  n-f  ;j nl.  tiiraun  v.  1  euj^er,  44S.  461  1 12 1 . 

10.  Worth.  i*4fu\r»*'\n  will  Jk*  or»ri«trap<1  no  as  to  give  effect  to  the 
\uU'u\\ttti  of  the  purtieH;  and  the  worda  owd  will  be  given  tbeir 
ordlnnry  un'nu\u%  uiiletiH  a  different  meaning  la  Indicated. 

HirauMS.  Fea^r, 448, 461  03). 

11.  C'fmfifitrmu.'-Appliratffm  of  Late  Thereto. — In  construing  a 
ititiirufi,  the  liiMtruiiieiit  Hhouid  t>e  made  conaiatent;  and  tbe  law 
npfillrfihle  thereto  atiould  be  conaidered  In  making  snch  con- 
Ntriir'f  ion.  Btra  us  y.  Yeager,  448, 461  ( 14) . 

V2.  W'nirrr.  (luHiom. — Cuatom  cannot  control  a  contract  In  direct 
rnn/llrt  therewith.      Hhedd  v.  American  Credit,  etc.,  Co.,  23, 30  (6). 

y,\,  t  Mf  of  Proprtti/.-  Cufttow. — In  an  action  for  the  use  of  prop- 
erly for  the  repair  of  an  oil  well  after  "shooting,"  the  custom  of 
fiirnlHlihiK  HiK'h  ftroperty  free  before  "ahooting"  has  no  applica- 
tion.      Indf'pendent  Torpedo  Co,  v.  J.  E,  Clark  Oil  Co.,  124, 126  (4). 

III.      IlESCISSION. 

14.  Aroldanre. — Election. — Where  a  insrson  has  an  option  to  avoid 
n  eonlriict,  hln  ehn'tion  to  avoid  must  embrace  the  entire  con- 
tract, and  he  ciinnot  avoid  the  objectionable  parts  and  afiQrm  the 
fiivoniblo  ouoH.  A  mvrican  Car,  etc.,  Co,  v.  Smock,  359, 362  (3) . 

IV.    Pekkormance  or  Bbeach. 

US.  Htcfjal — Ektoppvl, — Interstate  Commerce, — Rates. — ^An  Inter- 
atato  carrier  la  not  estopped  from  recovering  the  balance  due  for 
n  shipment  by  the  unauthorized  act  of  its  agent  in  quoting  an 
illegal  freight  rate. 

Iialtifm>r(\  etc.,  R.  Co.  v.  yew  Alhanp  Box,  etc,,  Co.,  647, 654  (5). 
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16.  Breach, — Damages. — Anticipation  of. — A  party  who  violates 
his  contract  is  liable  for  such  damages  as  proximately  flow  there- 
from, if  such  damages  could  reasonably  have  been  anticipated. 

Crouch  V.  Lewis,  465, 469  (9). 

17.  Releases. —  Consideration. —  Contradicting. —  Railroads. —  Negli- 
gence.— A  recital  in  an  alleged  release  of  a  claim  against  a  rail- 
road company,  that  the  consideration  for  such  release  was  the 
sum  of  $250,  may  be  contradicted  by  proof  of  the  true  considera- 
tion. Illinois  Cent.  R.  Co,  v.  FairchUd,  300, 301  ( 1 ) . 

V.    Actions  fob  Breach. 

Varying  written  receipt  by  oral  evidence,  see  Compromise  1 ;  Amer- 
ican Car,  etc.,  Co.  v.  Smock,  359,  360  (1),  371  (1). 

Jurisdiction  in,  see  Goubts. 

18.  Oral  Modifications. — Commissions  for  Sales  of  Real  Estate. — 
Statute  of  Frauds. — Complaint. — A  complaint  alleging  that  de- 
fendants entered  into  a  written  contract  with  the  plaintiff  to  pay 
to  him  a  certain  commission  provided  he  effected  a  sale  of  their 
land  for  $5,000,  that  afterwards  such  contract  was  orally  modi- 
fied to  provide  for  the  payment  of  such  commission  upon  a  sale  of 
such  land  for  $4,500,  and  that  the  plaintiff  so  effected  a  sale  at 
$4,500,  does  not  state  a  cause  of  action,  §7463  Bums  1906,  Acts 
1901  p.  104,  §1,  requiring  all  contracts  for  such  commission  to  be 
"in  writing;"  and  such  provisions  cannot  be  varied  or  waived  by 
parol.  Wellington  v.  Crawford,  173, 174  ( 1 ) ,  177  ( 1 ) . 

19.  Vendor  and  Purchaser. —  Options. —  Breach. —  Complaint. — 
Where  a  landowner  gave  an  option  on  his  land,  agreeing  in  case 
of  actual  sale  thereof  for  a  certain  sum,  to  give  the  holder  of 
such  option  a  certain  commission,  and  before  the  expiration  of 
such  option  sold  such  land  to  another,  the  holder  of  such  option 
may  maintain  an  action  for  damages  for  the  breach  thereof;  but 
a  complaint  therefor  must  be  based  upon  such  breach  and  not  for 
commissions  earned  by  reason  of  such  sale. 

Wellington  v.  Crawford,  173, 177  (2). 

20.  Performance. — Complaint. — A  complaint  for  the  breach  of  a 
contract  must  allege  that  the  plaintiff  has  performed  all  the  con- 
ditions thereof  on  his  part,  or  show  an  excuse  for  his  failure  so 
to  perform.  Crouch  v.  Lewis,  465, 467  (5). 

21.  Sales  of  Animals. — Breach. — Market  Price. — Complaint. — ^A 
complaint  for  the  breach  of  a  contract  for  the  purchase  of  hogs, 
alleging  that  the  plaintiff,  upon  defendant's  refusal  to  accept  the 
hogs,  shipped  them  to  the  Union  Stockyards  at  Indianapolis  and 
sold  them  at  a  certain  price,  being  the  best  price  he  could  ob- 
tain, sufficiently  shows  that  he  sold  them  at  the  market  price. 
Rigley  v.  Mooney,  16  Ind.  App.  362,  distinguished. 

Wallaces.  Coons,  511, 516  (3). 

22.  Discharge. —  Action. —  Anstcer. —  Reply. —  Corporations. — In  an 
action  upon  a  contract  presumably  executed  by  a  corporation  in 
discharge  of  an  alleged  liability,  such  corporation  may  answer  a 
want  of  authority  on  the  part  of  the  alleged  agent  who  executed 
the  contract,  and,  In  such  event,  the  plaintiff,  if  he  succeeds,  is 
required  to  reply  the  facts  showing  such  agenfs  authority. 

American  Car,  etc.,  Co.  v.  Smock,  350, 371  (8). 

23.  Breach. — Answer. — Counterclaim. — Issues. — Sustaining  a  mo- 
tion to  strike  from  a  counterclaim  an  allegation  that  defendant 
had  performed  all  the  conditions  of  said  contract  on  his  part  is 
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erroneous,  though  harmless,  where  a  paragraph  of  answer  con- 
tained sucfi  allegation,  and  where  the  counterclaim  was  held  suffi- 
cient on  demurrer,  the  presumption  being,  where  the  evidence  is 
not  in  the  record,  that  evidence  of  such  performance  was  not 
introduced,  as,  under  the  issues,  it  might  have  been. 

Crouch  V.  Letcis,  405, 407  (6) . 

24.  Sales, — Breach. — \otice. — In  an  action  for  the  breach  of  an 
executory  contract  to  purchase  hogs.  It  Is  not  necessary  for  the 
plaintiff,  after  the  vendee's  refusal  to  accept  the  hogs,  to  prove 
that  he  gave  such  vendee  notice  of  the  sale  of  the  hogs,  since  the 
title  remained  in  the  vendor,  and  the  action  was  merely  for  the 
breach  of  contract.  Wallace  v.  Coons,  511, 517  (5) . 

25.  Varyinff  by  Proof  of  Custom. — In  an  action  for  the  agreed 
reasonable  price  of  property  furnished  for  use  in  repairing  an 
oil  well,  ])roof  of  a  custom  of  furnishing  the  free  use  of  such 
property  is  inadmissible. 

Independent  Torpedo  Co.  v. «/.  E.  Clark  Oil  Co.,  124, 127  (5). 

26.  Sales. —li reach. — Special  Findings. — In  an  action  for  the 
breach  of  an  executory  contract  to  purchase  a  certain  number  of 
hogs,  RiK'clnl  findings  that  defendant  refused  to  accept  the  hogs, 
that  the  plaintiff  sold  them  and  that  his  loss  thereon  in  conse- 
quence of  such  refusal  was  a  certain  sum,  requires  a  Judgment 
for  the  plaintiff  in  such  amount.      Wallace  v.  Coons,  511, 518  (C). 

27.  Liquidated  Damapes. — Penalties. — Directing  Verdict. — A  pro- 
vision in  a  contract  for  the  sale  of  a  threshing  outfit  that  "in 
consideration  of  the  expense  Incurred  by  the  company  in  solicit- 
ing, investigating  and  taking  this  order,  the  purchaser  promises 
and  agrees  to  pay  •  •  •  fifteen  per  cent  of  the  price  •  ♦  ♦ 
in  case  he  should  cancel  the  order  or  decline  to  accept  the  ma- 
chinery," constitutes  a  penalty,  and  is  invalid,  where  the  ex- 
penses incur  rod  <jc>nsisted  merely  in  taking  defendant's  order 
and  in  mailing  some  letters  asking  as  to  defendant's  responsi- 
bility, the  expenses  being  confined  solely  to  those  mentioned  in 
the  contract;  and,  in  an  action  for  such  per  cent,  a  verdict  was 
properly  directed  for  defendant. 

J.  /.  Case,  etc.,  Mach.  Co.  v.  Souders,  503, 507  (2) . 

28.  "Use'*  of  Property.— In  an  action  by  plaintiff  for  the  use  of  its 
property  by  defendant,  a  Judgment  for  the  "use"  thereof  for  the 
time  defendant  had  the  possession  thereof  was  proper,  though 
defendant  did  not  actually  use  the  proi)erty  during  the  whole  of 
such  time. 

Independent  Torpedo  Co.  v.  J.  E,  Clark  Oil  Co.,  124, 126  (3). 

CONTBIBUTOBY  NEGLIOENCE— 

See  Negligence  ;  Master  and  Servant. 

No  defense  to  an  action  for  a  nuisance,  see  Nthsance  4;  Niagara 
Oil  Co.  V.  Jackson,  238,  244  (5). 

COBPOBATIONS— 

See  Torts. 

Answer  of  agent's  want  of  authority  by,  see  Contracts  22. 

Pollution  of  streams  by,  see  Waters. 

1.  Wrongful  Transfer  of  Stock. — Remedies. — ^The  owner  of  stock 
wrongfully  transferred  upon  the  books  of  a  corpoi'ation  may  elect 
to  sue  in  equity  or  at  law. 

Vernon,  etc.,  R.  Co.  y.  Washington  Tp.,  309, 314  (3). 
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2.  Stock. — Wrongful  Transfers. — Toicnahips. — Railroads. — A  town- 
ship whose  stock  in  a  railroad  company  was  unlawfully  sold,  re- 
issued and  transferred  to  another,  on  the  books  of  the  company, 
may,  in  an  equitable  proceeding,  compel  such  company  to  cancel 
such  stock  and  reissue  the  stock  to  such  township. 

Vernon,  etc.,  R.  Co.  v.  Washington  Tp.,  309, 314  (4) ,  316  (4) . 

3.  Wrongful  Transfer  of  Stock. — Reissuing. — Complaint. — ^A  com- 
plaint by  a  township  to  compel  a  railroad  company  to  cancel 
stock  issued  to  one  to  whom  the  township  trustee  had  unlawfully 
assigned  it,  and  to  compel  the  company  to  reissue  the  stock  to 
the  township,  does  not  need  to  contain  a  prayer  for  alternative 
relief  in  damages  in  case  the  court  should  refuse  to  order  the 
stock  canceled  and  reissued. 

Vernon,  etc.,  R.  Co.  v.  Washington  Tp.,  309, 318  (6) . 

4.  Wrongful  Transfer  of  Stock. — Reissuing. — Complaint. — Value. — 
A  complaint  to  compel  a  corporation  to  cancel  stock  unlawfully 
held  by  another  and  to  compel  the  reissuance  of  such  stock  to 
the  owner,  alleging  the  par  value  thereof,  but  failing  to  allege 
the  real  value,  is  sufficient,  the  prima  facie  presumption  being 
that  the  par  value  constitutes  the  real  value. 

Vernon,  etc.,  R.  Co.  v.  Washington  Tp.,  309, 318  (7). 

5.  Public  Service. — Heating  Companies. — Duties. — It  is  the  duty 
of  a  heating  company,  furnishing  heat  to  the  occupants  of  a 
building,  to  use  care  commensurate  with  dangers  to  be  appre- 
hended from  the  furnishing  of  such  heat. 

Peru  Heating  Co.  v.  Lenhart,  319, 328  (4) . 

C.  Heating  Companies. — Natural  Laws. — Notice. — Heating  com- 
panies are  conclusively  presumed  to  know  of  the  natural  laws  of 
freezing,  of  the  climate,  and  of  the  injurious  results  liable  to  flow 
from  the  bursting  of  pipes. 

Peru  Heating  Co.  v.  Lenhart,  319, 329  (7) . 

7.  Heating  Companies. — Negligence. — Interrogatories. — In  an  action 
against  a  heating  company  and  the  owner  of  a  rented  building  for 
negligence  in  disconnecting  the  hot- water  heat  therefrom,  where 
the  interrogatories  show  that  the  owner's  servant  was  Instructed 
by  the  heating  company  how  to  disconnect  such  heat,  but  where 
there  is  nothing  in  such  interrogatories  and  answers  thereto  that 
can  negative  certain  facts,  provable  under  the  Issues,  and  which 
may  be  assumed  as  proved  in  favor  of  the  general  verdict,  such 
answers  do  not  overthrow  a  general  verdict  against  such  com- 
pany. Peru  Heating  Co.  v.  Lenhart,  319, 330  ( 8 ) . 

COXTNTEBCLAIM— 

See  Set-Off  and  Countebclaim. 

COTTRTS— 

See  Justices  of  the  Peace. 

As  to  rules  of,  see  Appeal. 

Opinion  of  trial  court  cannot  be  considered  on  appeal,  see  Appeal 
13;  Hinshaw  v.  Security  Trust  Co.,  351,  356  (6). 

Transfers  from  Appellate  to  Supreme,  see  Appeal  3;  Bennett  v. 
Evansville,  etc.,  R.  Co.,  147,  150  (3). 

1.  Supreme. — Appellate. — ^The  Appellate  Court  is  bound  by  the 
rules  of  law  announced  by  the  Supreme  Court. 

Shutt  V.  Smith,  160, 161  (2). 

State  Life  Ins.  Co.  v.  Jones,  186, 188  (2). 


716  INDEX. 

C0UBT8— ContiniiecL 

2.  Federal. — mtatc—Hupcriority, — ^The  decisions  of  the  federal  Su- 
preme Court  are  binding  upon  state  oonrta 

Bennett  v.  EvamvUle,  etc^  R,  Co.,  147, 150  (2). 

3.  Jurisdiction. — Interstate  Commerce. — Rates. — ^The  state  courts 
have  Jurisdiction  of  actions  by  carriers  for  the  recovery  of  the 
tMLlance  due  from  shippers  engaged  in  interstate  commerce. 

Baltimore,  etc.,  R.  Co.  v.  New  Albany  Box,  etc.,  Co.,  647, 657  (7). 

4.  Jurisdiction.  —  Contracts.  —  ffales.  —  The  circuit  court  of  the 
county  in  which  defendant  lives  has  jurisdiction  of  an  action  to 
recover  damages  for  an  alleged  breach  of  an  executory  contract 
for  the  sale  of  lands  situate  in  Illinois. 

Straus  V.  Y eager,  448, 453  ( 1 ) . 
COVEITAKTS— 

8ee  Landlord  and  Tenant;  Vendob  and  Ptbchabeb. 

To  build  certain  Icind  of  fence  along  railroad  right  of  way,  can  be 
enforced,  see  Injunction  2-10;  Cincinnati,  etc..  Railroad  v.  Wall, 
605. 


See  Life  Estates.  -« 

CUSTOM— 

Cannot  control  a  contract  in  conflict  therewith,  see  CoNnuers 
12,13. 

Cannot  control  the  express  provisions  of  a  contract,  see  Insurance 
12;  Shedd  v.  American  Credit,  etc.,  Co.,  23,  29  (5),  30  (5). 
606. 


See  Contracts;  Eminent  Domain;  Master  and  Servant;  Nui- 
sance ;  Haiiaoads  ;  Tobts  ;  Waters. 

Abatement  of  action  for,  see  Abatement. 

Contracts  may  flx.  see  Contracts  6;  J.  /.  Case,  etc.,  MacK  Co.  v. 
Suudcrs,  50:i,  505  (1). 

ETxcessive,  ground  for  a  new  trial,  see  New  Trial  8. 

Instruction  as  to  evidence  to  be  considered  in  determining,  see 
Trial  13;  Mesker  v.  Leonard,  642,  644  (2). 

1.  Deformities. — Worry. — yegligence. — Personal  disfigurement,  re- 
sulting from  negligent  injury,  and  also  *'anxiety  and  distress  of 
mind"  reasonably  caused  by  the  injury  complained  of,  constitute 
proper  elements  of  damage.  Harrod  v.  Bisson,  549, 560  (7). 

2.  Injured  Wrist, — Worn/. — In  an  action  for  negligent  Injuries  to 
plaintlfTs  wrist,  she  is  entitled  to  damages  for  any  pain,  suffer- 
ing, worry,  or  anxiety  experienced  in  the  actual  use  of  such 
wrist  and  which  Is  the  direct  result  of  the  maimed  condition 
thereof.  Harrod  v.  Bisson,  549, 561  (8) . 

8w  Negligence. — The  damages  recoverable  in  a  negligence  case  are 
those  which  flow  proximately  from  the  negligence  alleged. 

City  of  Indianapolis  v.  8Uder,  38, 42  (4) ,  43  (4) . 

4.  Sine  Injuria. — Use  of  Property. — Legislative  Sanctiofi. — One 
using  his  property  under  legislative  sanction,  In  a  reasonable  and 
proper  way,  without  malice  or  negligence,  is  not  liable  for  Inci- 
dental damages  to  others,  such  Injuries  being  regarded  as 
**damnum  absque  injuria";  and  the  fact  that  the  plaintiff  was 
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established  In  the  use  of  his  property  before  defendant  located 
and  established  its  business  does  not  affect  the  question. 

Lake  Sfiore,  etc,  B.  Co.  v.  Chicago,  etc.,  R.  Co,,  584,  590  (7) . 

5.  Excessive. — Interurhan  Railroads. — Where  a  verdict  is  not  so 
large  as  to  indicate  that  the  jury  acted  from  prejudice,  partiality 
or  corruption.  It  will  not  be  disturbed  on  appeal. 

Winona,  etc.,  R.  Co.  v.  Rousseau,  248, 253  (7). 

DEATH— 

See  Abatement;  Action;  Appeal  6,  7. 

Mandate  in  case  of,  see  Appeal  65. 

Beneficiaries  of,   in  railroad  cases,  must  be  alleged,   see  Rail- 

BOADS  13. 

DECEDENTS'  ESTATES— 

See  Descent  and  Distbibution. 

Competency  of  witnesses  to  testify  in  cases  Involving,  see  Wit- 
nesses. 


See  Easements  ;  Fbaudulent  Conveyances  ;  Refobmation  ;  Vendob 
AND  Pubchaseb;  Wills. 

1.  Orantors. — "Unsound  Mind.'' — Statutes. — The  words  "unsound 
mind,"  as  used  in  §3938  Burns  1908,  §2917  R.  S.  1881,  providing 
that  ^'persons  of  unsound  mind  and  Infants  may  not  alien  lands,'* 
import  such  a  want  of  mental  capacity  as,  measured  by  the 
standard  fixed  by  the  courts,  incapacitates  a  person  from  exe- 
cuting a  deed.  Humphreyy,Mottier,^Q,41Z  (2). 

2.  Wills.— Estates. — Life. — Fee. — Words  of  Inheritance. — ''Heirs:' 
— "Heirs  of  the  Body." — ^Where  an  estate  is  limited  to  a  person 
for  life  and  by  the  same  Instrument  the  remainder  is  limited, 
either  mediately  or  immediately,  to  his  "heirs,"  or  the  "heirs  of 
his  body,"  the  first  taker  talces  a  fee  simple,  or  a  fee  tail,  "heirs," 
or  "heirs  of  the  body,"  being  words  of  limitation  and  not  of  pur- 
chase. Snyder  v.  Oreendaie  Land  Co.,  178, 183  ( 1 ) . 

3.  Wills. — Estates. — Life. — Fee  Simple. — Deeds  granting  certain 
land  to  each  of  the  grantor's  daughters  "for  and  during  the  term 
of  her  natural  life,  and  upon  her  demise  to  the  children  of  said 
[daughter]  and  their  descendants  who  may  be  alive  at  the  time 
of  the  death  of  said  [daughter],  their  heirs  and  assigns  forever," 
when  construed  with  a  will  making  such  deeds  a  part  thereof  by 
reference  and  confirming  them,  giving  such  land  to  each  of  such 
daughters  and  her  "descendants,"  if  any  of  such  daughters  are 
dead,  and  with  a  memorandum  reciting  the  conveyance  of  such 
lands  to  each  of«-^uch  daughters  "for  life,  with  remainder  to 
(her)  children,"  the  devise  of  a  life  estate  to  testator's  wife  of 
all  lands  not  conveyed  to  such  daughters  and  their  "descendants," 
and  the  devise  of  the  residue  of  testator's  property  to  sudi 
daughters,  the  children  of  any  one  deceased  to  receive  her  part, 
gives  to  each  daughter  a  life  estate  in  such  lands,  remainder  in 
fee  simple  to  her  children  living  and  the  descendants  of  those 
that  are  dead  at  the  time  of  such  daughter's  death,  such  estate 
vesting  at  the  death  of  the  testator  and  the  acceptance  of  the 
deed.  Snyder  v.  Oreendaie  Land  Co.,  178, 183  (3) ,  185  (3) . 
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Where  useless,  unnecessary,  see  Specific  Pesfobmance  4;  Tifip- 
monda  y.  Taylor,  531,  536  (4). 

BEUUBBEBr- 

See  Plbading. 

DEPOSITIONS— 

See  Evidence. 

1.  Evidence. — Rebuttal  Testimony. — Objections. — ^An  objection  to 
certain  parts  of  a  deposition  on  the  ground  that  they  were  admis- 
sible only  in  rebuttal  Is  not  well  taken,  where  they  are  at  all 
admissible  under  the  issues,  either  directly,  or  in  rebuttal  of  testi- 
mony which  might  be  admitted.  Week  v.  Ratcie,  599, 601  ( 1 ) . 

2.  Evidence. — Patent  Facts. — Objections. — When  Made. — ^Where 
grounds  of  objection  are  disclosed  on  the  face  of  depositions,  ob- 
jections made  at  the  trial  are  too  late. 

Week  ▼.  Batoie,  599, 601  (2) . 

''DESCEND  AKTS"— 

See  WoBDS  and  Phrases. 

DESCENT  AND  DISTBIBUTION— 

Of  crops,  see  Advancements;  Liee  Estates. 

Descent  of  easements,  see  Easements  9,  10;  Lucas  v.  Rhodes,  211. 
Of  growing  crops,  see  Landlobd  and  Tenant  2;  Vatoter  v.  Frame, 
481,  483  (1). 

Adopted  Children.— Husband  and  Wi/c— Under  53027  Bums  1908, 
§2489  R.  S.  1881,  providing  that  "if  a  ♦  ♦  ♦  wife  die  intestate, 
leaving  no  child,  but  leaving  a  father  and  mother,  or  either  of 
them,  ♦  ♦  ♦  her  property  ♦  ♦  ♦  shall  descend  three-fourths 
to  the  ♦  ♦  ♦  widower,  and  one-fourth  to  the  father  and  mother 
Jointly,  or  to  the  survivor  of  them,"  and  §870  Bums  1908,  Acts 
1883  p.  61,  providing  that  an  adopted  child  shall  "be  entitled  to 
and  receive  all  the  rights  and  interest  in  the  estate  of  such 
adopting  father  or  mother  ♦  ♦  ♦  that  such  cliild  would  if  the 
natural  heir  of  such  adopting  father  or  mother:  Provided,  how- 
ever, that  should  such  adopted  child  die  intestate,  without  leaving 
a  wife  or  husband,  issue  or  their  descendants  ♦  ♦  ♦  seized  of 
any  ♦  ♦  ♦  property  which  may  have  come  to  such  child  by  ^ft, 
devise  or  descent  from  such  adopting  father  or  mother,  such  prop- 
erty ♦  ♦  ♦  shall  ♦  ♦  ♦  descend  to  the  heirs  of  said  adopting 
father  or  mother,"  and  §871  Burns  1908,  §826  R.  S.  1881,  provid- 
ing that  an  adopted  child  "shall  occupy  the  same  position"  as  a 
natural  child,  the  property  of  an  adopted  daughter,  leaving  a 
natural  father  and  mother,  an  adopting  father,  a  husband,  but  no 
children,  descends  three-fourths  to  the  husband,  and  one-fourth 
to  the  adopting  father ;  and  the  fact  that  the  form  of  the  property 
inherited  from  the  adopting  mother  had  be^  changed,  does  not 
change  the  descent  Dunn  v.  Means,  SSS,  388  (2) . 

DISAFEIBHANCE— 

See  Oontbacts. 


Of  appeal,  see  Appeal, 
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As  affected  by  railroads,  see  Railroads. 

1.  Void  Order  Establishing, — Injunction, — Estoppel. — Jurisdiction, 
— One  who  obtains  a  decree  enjoining  the  construction  of  a  drain 
established  under  an  order  alleged  to  be  void  for  want  of  juris- 
diction, Is  estopped  to  assert  in  another  suit  that  the  board  had 
Jurisdiction  in  making  such  void  order  and  that  therefore  the 
board's  jurisdiction  was  lost  In  such  proceeding. 

Furness  v.  Brummitt,  442, 444  (1). 

2.  Void  Orders. — Jurisdiction, — ^An  order  for  the  construction  of  a 
drain,  made  at  a  void  si>ecial  session,  does  not  affect  the  lx>ard's 
Jurisdiction  to  proceed  with  the  drainage  case  at  a  later  regular 
session.  Fumessv. Brummitt, 442, 445  (2), 446  (2), 447  (2). 

3.  Erroneous  Judgment, — Remedy, — Appeal. — ^The  remedy  for  an 
erroneous  order  made  by  the  board  of  commissioners  In  a  drain- 
age case  is  by  appeal.  Furness  \.  Bniuunitt,  442, 445  (Z), 

4.  Injunction, — Parties, — ^Where  a  drain  has  been  established  and 
a  commissioner  appointed  to  construct  it,  a  suit  to  restrain  the 
construction  thereof  must  be  against  such  commissioner,  and  not 
against  the  petitioners.  Furness  v.  Brummitt,  442,  4^1  ((S), 

5.  Repairs.— Notice, — Jurisdiction.— Vn^^v  §5631  Burns  1905,  Acts 
1905  p.  456,  §1(H,  providing  that  the  repairs  on  drains  "shall  be 
let  as  a  whole  or  by  sections,  as  the  surveyor  may  deem  for  the 
best  interests  of  the  parties  ♦  ♦  ♦  after  notice  first  given  for 
ten  days  by  posting,"  such  surveyor's  Jurisdiction  to  proceed  Is 
restricted  to  the  method  prescribed;  and  his  action  in  letting 
such  contract  and  In  repairing  the  drain  without  the  giving  of 
such  notice  Is  void.  Brett  v.  Pretorious,  527,  529  (1). 

6.  Repairs, — Assessments. — 'Notice. — Complaint. — A  complaint  al- 
leging that  the  county  surveyor,  without  notice,  and  without  bids, 
let  a  contract  for  the  repair  of  a  drain  extending  through  plain- 
tiff's land,  that  he  made  an  assessment  for  the  expenses  thereof 
and  placed  such  assessment  on  the  tax  duplicates  against  plain- 
tiff's property,  and  praying  that  such  assessment  be  canceled  and 
declared  void,  is  sufficient  Brett  v.  Pretorious,  527, 530  (2). 

7.  Repairs, — Jurisdiction, — Injunction, — Appeal. — Where  a  drain  Is 
repaired  without  giving  tJie  affected  landowners  any  notice 
thereof,  and  without  receiving  any  bids  for  the  making  of  such 
repairs,  the  remedy  Is  by  Injunction  and  not  by  appeal. 

Brett  V.  Pretorious,  527, 530  (3). 
DTJBESS— 

Of  goods,  see  Bills  and  Notes  2;  Krouse  v.  Krouse,  3,  8  (7). 

EASEMENTS— 

See  Eminent  Domain. 

Suit  to  confirm,  new  trial  demandable,  see  New  Tbial  15. 

1.  Rights  of  Way. — Implied  Grants  of, — Complaint. — A  complaint 
alleging  that  plaintiff's  joint  grantors  conveyed  to  him  a  tract 
of  land  having  no  outlet  except  over  their  retained  land,  and 
that  subsequently  they  conveyed  such  retained  land  to  defend- 
ants, shows  that  the  plaintiff's  deed  carried  with  it  an  Implied 
grant  of  a  way  as  of  necessity  over  defendant's  land. 

Thomas  V.  McCoy,  403, 404  (2) . 

2,  Servient  Estates, — Subsequent  Grantees. — Subsequent  grantees 
of  land  burdened  with  an  easement  take  such  land  subject 
thereto.  Thomas  v.  McCoy,  403, 406  (3) . 
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3.  Character  of  Estate. — Extinguishment, — A  right  of  way  over 
laud  constitutes  an  interest  therein;  and  such  interest,  whether 
acquired  by  adverse  use,  or  by  express  or  implied  grant,  can  be 
extinguished  only  In  a  mode  recognized  by  law. 

Thomas  v.  McCoy,  403, 405  (4) . 

4.  Rights  of  Way. — Creation  of. — Presumptions. — A  way  is  an  In- 
corporeal hereditament  and  consists  in  a  right  to  pass  over  the 
land  of  another;  and  It  may  arise  from  grant,  prescription  or 
necessity,  and  is  eitlier  in  gross — attached  to,  and  dying  with, 
the  person  using  it — or  appurtenant — annexed  to  and  passing  with 
a  conveyance  of  tlie  land — the  disputable  presumption  being  that 
it  is  appurtenant  Lucas  y.  Rhodes,  211, 217  {1), 

5.  Rights  of  Way. — Appurtenant. — Evidence. — Evidence  that  the 
former  owner  of  plaintiff's  land  had  access  over  his  own  land 
to  a  highway  on  the  east  side  thereof,  that  he  owned  another 
farm  lying  southwest  from  the  plaintlfTs  farm,  and  separated 
therefrom  by  another  farm  oA-er  which  he  passed  to  reach  the 
latter  farm,  and  that  such  route  was  much  nearer  than  any  other, 
Justifies  a  finding  that  any  easement  acquired  therein  by  pre- 
scription was  appurtenant  and  not  in  gross. 

Lucas  V.  Rhodes,  211, 218  (2) . 

6.  Prescription. — Elements. — To  create  an  easement  by  prescrip- 
tion in  a  right  of  way  the  use  of  the  way  must  be  adverse,  under 
a  claim  of  right,  exclusive,  continuous,  uninterrupted  and  with 
the  owner's  knowledge  and  acquiescence. 

Lucas  V.  Rhod€S,211, 219  (3). 

7.  Rights  of  Way. — Permissive  Use. — Presumptions. — ^The  fact  that 
an  owner  himself  used  a  way  left  open  across  his  farm,  that  an 
adjoining  pr(^)rietor  also  used  it,  by  virtue  of  an  agreement  that 
lie  should  assist  in  keeping  it  in  repair  and  in  maintaining  gates 
along  the  way,  raises  a  disputable  presumption  that  the  ad- 
joining proprietor's  use  was  permissive. 

Lucas  V.  Rhodes,  211, 219  (4). 

8.  Prescription. — Question  for  Jury. — Whether  a  right  of  way  was 
obtained  by  prescription  is  ordinarily  a  question  of  fact  for  the 
Jury.  Lucas  v.  Rhodes,  211, 220  (5) . 

9.  Prescription. — Descent. — Easements  appurtenant  in  a  right  of 
way  pass  with  the  land  to  the  owner's  heirs. 

Lucas  V.  Rhodes,  211, 222  (11). 

10.  Descent. — Partition. — Deeds. — Easements  appurtenant  pass  by 
descent  with  the  land;  and  where  quitclaim  deeds  are  made  by 
the  heirs  in  partitioning  such  land,  the  heirs  hold  title  by  descent 
and  not  by  virtue  of  such  deeds.      Lucas  v.  Rhodes,  211, 223  (12). 

11.  Omissions. — Partition. — Deeds. — ^Where  two  heirs  make  quit- 
claim deeds  dividing  their  father's  land,  the  fact  that  they  men- 
tion certain  easements  therein,  but  fail  to  mention  an  alleged 
easement  over  a  neighbor's  land,  does  not  import  the  exclusion  of 
the  latter  easement ;  but  such  easement  passed  as  appurtenant  to 
the  inherited  land.  Lucas  v.  Rhodes,  211, 224  ( 13) . 

ELECTION— 

See  Injunction  8;  Insubance. 

Must  apply  to  entire  contract,  see  Ck)irnucT8  14;  American  CaTf 
etc.,  Co.  v.  Smock,  359,  362  (3)- 
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Inconsistent  Positions, — Where  a  person  has  a  right  of  election  be- 
tween Inconsistent  positions,  he  will  be  restricted  to  that  first 
chosen.  American  Car,  etc.,  Co,  v.  Smock,  359, 363  (6 ) . 

EJECTMENT— 

See  New  Trial;  Quieting  Title. 

EliECTBICITY— 

See  Telegraphs  and  Telephones. 

Judicial  notice  of  dangers  of,  see  Evidence. 

Complaint  to  prevent  use  of,  by  Interurban  railroad  company,  see 
Injunction  1. 

Use  of, — Care  Required. — Electricity  is  highly  dangerous,  and  per- 
sons making  use  thereof  are  required  to  use  care  commensurate 
with  the  dangers  thereof. 

Cumberland  Tel,,  etc.,  Co,  v.  Kranz,  67, 74  (G). 

EMINENT  DOMAIN— 

See  Railroads. 

1.  Railroads. — Rights  of  Way. — Damages, — Evidence, — A  judgment 
for  $350  is  not  excessive  for  the  appropriation  of  a  railroad  right 
of  way  running  diagonally  through  an  eighty-acre  tract  of  land, 
taking  two  and  eight-tenths  acres  therefrom  and  leaving  a 
triangular  tract  of  from  eight  to  eleven  acres  on  one  side  of  the* 
right  of  way,  the  grade  of  the  road  being  two  feet  above  the 
surface  of  the  land  and  there  being  no  place  left  for  the  drain- 
age of  such  triangular  tract,  such  land  being  valued  at  from 
thirty  to  sixty-five  dollars  an  acre. 

Ferdinand  R,  Co.  v.  Link,  1, 2  (1) . 

2.  Railroads. —  Damages, —  Life  Estates, —  Remainders, —  Instruc- 
tions,— In  condemning  land  for  a  railroad  right  of  w^ay,  both  the 
owner  of  the  life  estate  and  the  owner  of  the  remainder  in  fee 
simple  are  entitled  to  damages ;  and  an  instruction  in  an  action 
by  the  owner  of  the  life  estate,  that  she  was  not  entitled  to  re- 
cover, was  properly  refused.  Polhw, Haworth,Z2,^Q  (3). 

3.  Railroads. — Damages. — Instructions. — In  an  action  for  the  ap- 
propriation by  a  railroad  company  of  a  tract  of  land  including  a 
house,  an  instruction  that  "evidence  has  been  permitted  ♦  ♦  ♦ 
as  to  the  value  of  the  walls  and  foundation  of  the  building 
♦  ♦  ♦  and  the  value  of  other  separate  parts  of  said  building, 
and  also  of  a  well  on  the  land,"  and  that  "the  real  question  ♦  ♦  ♦ 
is  the  fair  market  value  of  the  Improvements  taken  as  a  whole, 
and  as  they  existed  on  the  real  estate  appropriated"  on  the  day 
of  the  filing  of  the' instrument  of  appropriation,  is  not  prejudicial, 
where  the  case  was  tried,  and  evidence  admitted,  on  the  theory 
that  the  damage  should  cover  the  depreciation  In  value  of  the 
land  and  Improvements,  and  where  another  instruction  was  given 
stating  that  "the  measure  of  damages  is  the  difference  in  the 
value  of  the  real  estate  at  the  time  of  the  appropriation,  and 
the  value  of  the  residue  after  the  strip  Is  taken  under  the  ap- 
propriation proceedings,"  and  that  "the  words  'real  estate*  in- 
clude both  the  land  and  the  Improvements  thereon." 

HalsteadY.  VandaliaR.  Co.,  96, 98  (2). 

4.  Damages, — Instruction. — **8hould"  Consider  Evidence, — In  an 
eminent  domain  proceeding,  an  instruction  that  the  jury  "should" 
consider  the  evidence  of  the  amount  paid  by  the  defendant  for 
the  real  estate  in  question,  along  with  all  the  other  evidence  in 
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the  case,  in  determining  the  damages,  is  not  erroneous,  since  it 
is  the  duty  of  the  Jury  to  consider  all  the  evidence  and  give  each 
particular  part  thereof  the  weight  it  deserves. 

HaUitead  v.  Vandalia  R.  Co.,  96, 99  (3). 

5.  Damages. — Specific  Future  Use. — ^In  an  eminent  domain  case, 
an  instruction  that  opinions  of  witnesses  as  to  the  damages  sus- 
tained, based  upon  the  value  of  the  property  to  the  defendants 
for  an  Intended  si)ecific  future  use  "should  be  disregarded  so  far 
as  [they  are]  so  based  upon  the  value  for  an  intended  specific 
future  use,"  is  correct      Halstead  v.  Vandalia  R.  Co.,  96, 100  (4). 

6.  Evidence. — Appraisers*  Report. — Instruction  Curing  Erroneous 
Admission  of. — In  an  eminent  domain  proceeding,  an  appeal  to 
the  circuit  court  compels  a  trial  of  the  case  dc  novo,  and  the 
admission  of  evidence  showing  the  amount  of  the  assessment  of 
damages  by  the  appraisers  is  erroneous,  but  an  instruction  that 
the  cause  is  on  trial  de  novo  regardless  of  such  appraisement, 
that  the  jury  has  nothing  to  do  with  such  appraisement,  and 
that  "it  is  not  even  evidence  of  any  character  ♦  ♦  »  and 
[the  Jury]  should  not  consider  it  at  all,"  cures  such  error,  esi>e- 
cially  where  the  evidence  shows  that  substantial  justice  has  been 
done.  Halstead  v.  Vandalia R.  Co.,  96, 100  (5 ) . 

EMPLOYERS'  LIABILITY  ACT— 

See  Master  and  Servant. 

EQUITY— 

See  Mobtgages  ;  Municipal  Corporations  ;  Reformation  ;  Subroga- 
tion; Trusts. 

ESTATES— 

See  Deeds  ;  Descent  and  Distribution  ;  Easements  ;  Life  Estates. 

For  life,  condemnation  of,  see  Eminent  Domain. 

ESTOPPEL— 

Judgment  by  agreement  creates,  see  Appeal  21;  Maiben  v.  Man- 
love,  617,  621  (4). 

No  estoppel  from  questioning  illegal  interstate  freight  rates,  see 
Contracts  15.  j 

To  assert  contradictory  positions  as  to  validity  of  court  wder,  see  • 

Drains  1;  Fumess  v.  Brummitt,  442,  444  (1).  ■ 

By  accepting  benefits  of  contract,  see  Master  and  Servant  5;  lUi- 
nois  Cent.  R.  Co.  v.  Fairchild,  300,  304  (3). 

Standing  by,  while  street  improvements  are  made,  see  Municipal 
Corporations  24,  26 ;  Brownell  Improv.  Co.  v.  Nixon,  195.  | 

EVIDEirCE. 

I.   Judicial  NoTiOB,  l-S.  I  III.    DoouMmTART  Evidkncs.  6,  ft. 

II.   Admission  of  Evidrnor,  4.  I  IV.   Opinions,  7,  & 

See  Depositions. 

Burden  of  proof,  see  Carriers  8,  9. 

Burden  of  proof  to  show  relationship  of  master  ^and  servant,  see 
Master  and  Servant  13. 

Burden  of  proving  omtributory  neglig^ce,  on  defendant,  see 
NBazJGENCE  13,  15,  16. 
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Burden  of  proof  in  actions  for  labor,  see  Wobk  and  Labob. 

Failure  to  object  to  evidence  of  an  accord  and  satisfaction,  not 
pleaded,  constitutes  a  waiver  of  any  error,  see  Accord  and  Satis- 
faction; Poer  V.  Johnson,  596,  598  (2). 

How  brought  into  the  record,  see  Afpsal. 

Exclusion  of,  must  be  made  ground  for  motion  for  new  trial,  see 
Appeal  26;  Leventhal  v.  Crampt&n,  92,  94  (3). 

Will  not  be  weighed  on  appeal,  see  Appeal;  Negligence  17. 

In  action  on  note,  see  Bili^  and  Notes. 

To  vary  a  written  receipt,  see  Compromise  1;  Americant  Car,  etc, 
Co.  V.  Smock,  359,  360  (1),  371  (1). 

Natural  laws,  notice  of,  presumed,  see  Cobpo&ations. 

To  establish  a  right  of  way,  see  Easements  5. 

In  condemnation  cases,  see  Eminent  Domain. 

To  set  aside  a  deed  for  fraud,  see  Fraudulent  Convetances. 

To  correct  Judgment,  see  Judgment  1;  Kraus  y.  Thomas,  437, 
441  (4). 

In  action  for  possession,  see  Landlord  and  Tenant  7. 

Failure  of,  to  show  contract  for  keeping  horse,  see  Liveby  Stable 

Keepers. 

In  actions  for  injuries  to  servants,  see  Master  and  Servant  14-16. 

In  action  by  fire  chief  for  salary,  see  Municipal  Corporations  5. 

Of  subsequent  repairs,  not  admissible  in  negligence  case,  see  Negli- 
gence 20;  Harrod  v.  Bisson,  549,  555  (2). 

Newly-discovered,  see  New  Trial. 

In  malpractice  cases,  see  Physicians  and  Surgeons. 

In  quieting  title  cases,  see  Quieting  TrrLB. 

In  actions  against  railroad  companies,  see  Railroads. 

Showing  a  sale  to  a  principal,  see  Sales. 

Parol  evidence,  admissible  to  apply  terms  of  written  contract  to 
subject-matter,  see  Specific  Performance  7;  Cincinnati,  etc., 
Railroad  v.  Wall,  605,  611  (10),  614  (10), 

In  suits  for  subrogation,  see  Subrogation. 

Introduction  and  exclusion  of,  see  Trial. 

Of  suretyship,  see  Vendor  and  Purchaser. 

In  actions  for  labor,  see  Work  and  Labor. 

As  to  competency  of  witnesses,  see  Witnesses. 

I.    Judicial  Notice. 

Unnecessary  to  allege  facts  of  which  court  takes  judicial  notice,  see 
Pleading  2;  Wallace  v.  Coons,  511,  517  (4). 

1.  Sister-State  Laws. — Rule  of  Decision. — Courts  do  not  take  Ju- 
dicial notice  of  the  laws  of  other  states,  and  the  law  of  the  state 
in  which  the  action  is  brought  determines  prima  facie  the  rule 
of  decision,  a  party  depending  upon  the  law  of  another  state 
being  required  to  plead  to  prove  it        KrouseY.Krouse,^,^  (1). 

2.  Historical  Facts.— Civil  Laws. — Courts  of  other  states  ju- 
dicially know  that  the  civil  law  prevailed  in  California  at  the 
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time  of  its  admission  into  the  Union,  but  tliey  do  not  Judicially 
know  whether  the  civil  law  has  been  changed  since  that  time. 

Krouse  v.  KrousCf  3, 7  (4) . 

3.  Electricity. — Dangers  of. — Courts  take  judicial  notice  that 
33,000  volts  of  electricity,  if  uncontrolled,  is  dangerous  to  life, 
limb  and  property. 

Lake  Shore,  etc.,  R,  Co.  v.  Chicago,  etc,  R.  Co.,  584, 593  (8) . 

II.    Admission  of  Evidence. 

4.  Discretion. — Abuse. — Appeal. — The  trial  court  has  a  wide  dis- 
cretion as  to  the  form  and  character  of  questions  asked  of 
witnesses  at  a  trial,  and  such  acts  of  discretion  w^ill  be  disturbed 
on  appeal  only  for  abuse  thereof.      Week  y.  Ratoie,  599, 602  (4) . 

III.      DOCUMENTABT   EVIDENCE. 

6.  Shop-Bocks. — Accounts. — Appeal. — Original  entries  in  an  ac- 
count book  of  the  payment  of  interest  on  notes,  made  by  a  de- 
ceased payee,  are  admissible  in  evidence;  and  a  failure  of  the 
court  to  consider  such  evidence  constitutes  reversible  error. 

Hinshatc  v.  Security  Trust  Co.,  351, 356  (5) . 

6.  Shop-Book  Entries. — Memoranda. — Notes. — In  an  action  upon 
notes,  evidence  of  mere  memoranda  made  by  the  deceased  payee, 
not  a  part  of  any  original  account  book,  is  not  admissible  in  favor 
of  her  estate,  constituting  mere  self-serving  declarations. 

Hinshaw  v.  Security  Trust  Co.,  351, 358  (10). 

IV.    Opinions. 

7.  Conclusions. — Responsiveness. — Questions  to  witnesses  should 
not  call  for  conclusions ;  and  answers  of  witnesses,  whether  in  a 
trial,  or  in  the  taking  of  depositions,  should  be  responsive  to  the 
questions  propounded.  Week  v.  RauHe,  599, 601  (3) . 

8.  Insanity. — In  a  suit  to  set  aside  an  alleged  fraudulent  convey- 
ance, evidence  by  a  witness  as  to  the  conduct  and  conversations 
of  the  grantor  at  a  time  remote  from  the  date  of  the  execution 

of  the  deed  In  question,  is  admissible  for  the  purpose  of  giving  i 

the  basis  for  an  opinion  as  to  his  mental  condition  at  the  time  i 

of  the  execution  of  the  deed.    Humphrey  Y.Mottier,46Q,  47^  (7).  i 

EXCEPTIONS,  BILLS  OF— 

See  Appeal. 

Instructions  may  be  brought  into  the  record  by  a  special  bill  of  ex- 
ceptions, see  Appeal  14;  Republic  Iron,  etc.,  Co.  v.  Lulu,  271, 
279  (6). 

Use  of. — Cross- Appeals. — Where  appellant  duly  filed  a  proper  bill 
of  exceptions  containing  the  evidence,  and  after  notice  to  appel- 
lant, and  its  consent  thereto,  the  cross-appellants  secured  from 
the  court  on  appeal  the  right  to  assign  cross-errors  on  the  tran- 
script of  the  original  appellant,  such  action  obviated  the  need  for 
the  filing  of  another  transcript  or  bill  of  exceptions. 

Peru  Heating  Co.  v.  Lenhart,  319, 336  (13) . 


EXECUT0B8  AND  ADMINISTRATOBS— 

See  Advancements  ;  Work  and  Labob. 

1.    Claims. — Sufficiency/. — Bills  and  Notes. — A  dalm  against  an  es- 
tate, setting  out  the  fact  that  decedent  owed  the  claimant  two 
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notes  for  certain  amounts,  that  such  notes  were  secured  by  cer- 
tain stock,  that  certain  amounts  of  interest  were  endorsed  on 
the  backs  thereof  as  paid,  but  failing  to  set  out  such  notes  or 
copies  thereof  as  exhibits,  is  sufficient,  when  attacked  for  the 
first  time  on  appeal,  the  facts  stated  being  sufficient  to  bar  an- 
other action  therefor,  It  appearing  in  the  record  that  two  ad- 
mittedly genuine  notes  corresponding  in  dates  and  amounts  to 
-    those  described  were  introduced  in  evidence  without  objection. 

Hinshaw  v.  Security  Trust  Co.,  351, 354  ( 1 ) . 

2.  Claimants. — Permitting  to  Testify. — Discretion. — Abuse. — In  an 
action  by  a  claimant  against  an  executor  for  services  rendered 
to  the  testatrix,  the  trial  court's  direction  that  the  claimant 
testify  does  not  constitute  an  abuse  of  discretion,  where  the  trial 
was  by  the  court  and  where  a  witness  had  already  testified  that 
the  testatrix  had  said  that  the  claimant,  at  the  death  of  the  tes- 
tatrix, was  to  receive  for  her  services  certain  property. 

Bearing  v.  Coulson,  414, 416  (3) . 

FALSE  BEPBESENTATIONS— 

See  Fraudulent  Conveyances. 

FELLOW  SEBVANT— 
See  Masteb  and  Sebvant. 

FENCES— 

Along  railroad  right  of  way,  see  Injunction. 

Compelling  the  construction  of,  see  Specific  Pebfobmance  7;  Cin- 
cinnati, etc.,  Railroad  v.  Wall,  605,  611  (10),  614  (10). 

FOBECLOSTTBE— 

See  Mobtgages. 

FOBFEirUBE— 

See  INSUBANCB. 


See  Fbauds,  Statute  of  ;  Refobmation  ;  Tbusts. 

Question  of. — Inferences. — Fraud,  when  relied  on  as  a  cause  of 
action,  or  as  a  defense,  must  be  found  as  a  fact,  and  not  be  left 
merely  to  inference.  Kerbatigh  y.  Nugent,  43, 56  (10). 

FBAITDS,  STATUTE  OF— 
See  Contbacts  ;  Refobmation. 

1.  Contracts. — Time  of  Performance. — The  fifth  clause  of  §7462 
Burns  1908,  §4904  R.  S.  1881,  providing  that  "no  action  shall  be 
brought  in  any  of  the  following  cases:  ♦  ♦  ♦  Fifth.  Upon 
any  agreement  that  is  not  to  be  performed  within  one  year  from 
the  making  thereof,"  does  not  apply  to  an  oral  contract  that 
might  be  performed  within  one  year,  nor  to  any  contract  con- 
cerning real  estate.  Timmonds  v.  Taylor,  531, 537  (6) . 

2.  Contracts. — Surety. — Vendor  and  Purchaser. — ^Where  a  mort- 
gagor conveys  the  lands  in  question  "subject  to  all  Hens,"  and  his 
grantee  conveys  such  lands   to  the  defendant,  making  no  mention 
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of  the  mortgage  in  question,  such  mortgagor's  promise  to  the  de- 
fendant to  pay  such  mortgage  is  not  a  promise  to  pay  the  debt 
of  another,  and,  therefore,  is  not  within  the  statute  of  frauds. 

Gregory  v.  Arms,  662. 575  (14) ,  577  (14) . 

FBAXTDTTLENT  CONVSTAKCBS— 

Evidence  of,  in  action  for  damages,  see  Physicians. 
Competency  of  witnesses  in  suits  to  set  aside,  see  Witnesses. 

1.  Consideration. — Marriage, — Creditors. — Ansircrs. — Partial, — In  a 
suit  by  a  creditor  to  set  aside  an  alleged  fraudulent  conveyance 
made  by  defendant  husband  to  his  wife,  an  answer  in  bar  of 
the  cause  of  action  that  the  fee  of  such  land  was  conveyed  to  the 
wife,  subject  to  a  life  estate  in  the  husband,  in  consideration  of 
marriage  and  that  such  marriage  had  been  accordingly  consum- 
mated, is  bad,  because,  at  the  time  of  such  conveyance  the  hus- 
band owned  a  life  estate  in  such  land,  such  interest  being  subject 
to  the  demands  of  creditors.      McKnighi  v.  Kingsley,  372, 376  (2). 

2.  Intent. — Equitable  Rights, — yotice  of  Creditor's  Claim. — Evi- 
dence,— Evidence  that  the  defendant  wife  before  marriage  en- 
tered into  a  contract  with  the  defendant  husband  whereby  she 
would  receive  his  property  in  consideration  of  her  marriage  to 
him  and  of  caring  for  him  during  his  sickness,  such  wife  having 
no  knowledge  of  any  claims  against  him,  sustains  a  judgment 
for  her  in  a  suit  to  set  aside  the  conveyance  so  made  to  her, 
though  at  the  time  the  conveyance  was  actually  made  she  knew 
of  the  plaintifTs  claim,  and  though  she  testified  that  the  convey- 
ance was  made  to  prevent  the  plaintiff  from  obtaining  the  prop- 
erty. McKnight  v.  Kingsley,  372, 376  (3) . 

3.  Setting  Aside, — Persons  of  Unsound  Mind, — Complaint. — Con- 
clusions.— An  allegation,  in  a  complaint  to  set  aside  an  alleged 
fraudulent  conveyance,  that  said  grantor  "was  for  a  long  time 
prior  to  said  proceeding  of  unsound  mind,  has  so  remained  ever 
since,  and  is  now  of  unsound  mind,"  Is  not  a  legal  conclusion,  but 
is  a  sufficient  allegation  of  such  grantor's  incapacity  to  execute 
the  conveyance  in  question.  Batman  v.  Snoddy,  132  Ind.  480. 
distinguished.  Humphrey  v.  Mottier,  409, 473  (3) . 

4.  Setting  Aside. — Misrepresentations. — Complaint. — A  complaint 
to  set  aside  an  alleged  fraudulent  conveyance,  averring  that  the 
defendants  represented  to  the  grantor  that  they  had  performed 
services  for  him  equal  in  value  to  the  property,  and  that  they 
well  knew  they  had  been  paid  for  all  services  rendered,  when 
considered  with  the  other  allegations  of  the  complaint  in  refer- 
ence to  the  feebleness  of  the  grantor  and  the  weakness  of  his 
mind,  sufficiently  shows  that  the  representations  made  were  un- 
true. Humphrey  v,  Mottier,  469, 475  (4) . 

QABNISHMEKT— 

See  Attachment. 

HABMLESS  EBBOB— 

See  Appeal. 

HEATIKQ  COMPANIES— 

See  CJORPOBATIONS. 

Liable  for  negligence,  see  Negugence  12. 
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"HBIBS"  AND  '<HEIBS  OP  THE  BODY"— 

See  WoBDB  AND  Phrases. 

HUSBAND  AND  WIFE— 

See  Descent  and  Distribution  ;  Insurance. 

Notes  executed  by  husband  to  wife,  not  void,  see  Bnxs  and  Notes 
1;  Krouse  v.  Krouse,  3,  8  (C). 

Marriage  as  a  consideration  for  a  deed,  see  Fraudulent  Convey- 
ances. 

Accrual  of  right  of  action  to  widow,  see  Limitation  of  Actions  2. 

Competency  of,  as  witnesses,  see  Witnesses. 

INFANTS— 

See  Parent  and  Child. 

Care  required  by,  see  Municipal  Corporations  32;  City  of  Hunt- 
ington V.  Bartrom,  117,  119  (1). 

INJUNCTION— 

See  Drains  ;  Specific  Performance. 

1.  Steam  Railroad s. — Interurhan  Railroads. — Use  of  Electricity. — 
Complaint — A  complaint  by  a  steam  railroad  company  to  enjoin 
an  Intenirban  railroad  company  from  operating  its  line,  alleging 
that  defendant  has  installed  and  Is  using  high-tension  currents  of 
electricity,  that  by  induction  all  electrical  conductors  in  proxim- 
ity to  such  system  are  caused  thereby  to  have  similar  electrical 
currents,  that  such  currents  interfere  with  the  plaintlflTs  tele- 
graph lines,  that  such  interference  could  have  been  avoided  by 
defendant's  Installation  of  electrical  devices  and  appliances,  and 
that  upon  the  completion  of  defendant's  road  the  interference 
will  destroy  plaintiff's  use  of  its  telegraph  lines,  to  Its  damage, 
does  not  state  a  cause  of  action. 

Lake  Shore,  etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  584,  588  (5),  589 
(5),  591  (5),  593  (5),  594  (5). 

2.  Deeds. — Covenants. — Breach. — Railroads. — Complaint. — ^A  com- 
plaint alleging  that  the  plaintiff  conveyed  a  right  of  way  to  de- 
fendant railroad  company's  agent,  that  defendant  company  ac- 
cepted and  occupied  such  right  of  way,  that  a  covenant  in  such 
deed  required  the  grantee  to  construct  **a  standard  fence  of 
woven  wire,  with  barbs  on  top,  sufficient  to  turn  all  kinds  of 
stock  and  should  permanently  maintain  a  good  and  lawful  fence," 
that  the  defendant  was  threatening  to  erect  an  unlawful  fence 
Insufficient  to  turn  stock,  that  the  erection  of  such  fence  would 
work  irreparable  damage  to  plaintiff  and  that  defendant  was  in- 
solvent, and  praying  an  injunction,  is  sufficient  when  questioned 
for  the  first  time  on  appeal. 

Cincinnati,  etc.,  Railroad  v.  Wall,  605, 608  (3). 

3.  Legal  Remedy. — Injunctive  relief  will  not  be  denied  on  the 
ground  that  the  plaintiff  has  a  legal  remedy,  unless  the  legal 
remedy  is  as  full  and  adequate  as  the  remedy  in  equity. 

Cincinnati,  etc.,  Railroad  v.  Wall,  605,  608  (4). 

4.  Deeds. — Covenants. — Fences. — Railroads. — Where  plaintiff's  deed 
to  a  railroad  company  provided  for  the  construction  and  mainte- 
nance by  the  company  of  a  fence  "sufficient  to  turn  all  kinds  of 
stock,"  ^nd  the  company  was  threatening  to  build  an  insufficient 
fence,  the  plaintiff's  remedy  in  equity  is  much  more  adequate 
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than  his  remedy  at  law,  especially  where  plaintiff  used  his  lands 
for  grazing  purposes. 

Cincinnati,  etc..  Railroad  v.  Wall,  605, 609  (5). 

5.  Multiplicity  of  Suits, — Defective  Fences. — ^Where  defendant  rail- 
road company  agreed  to  construct  and  maintain  a  fence  "suffi- 
cient to  turn  all  kinds  of  stock'*  along  its  right  of  way  through 
plaintiff's  land,  equity  will  restrain  the  construction  of  an  insuffi- 
cient fence  on  the  ground  that  it  will  prevent  a  multiplicity  of 
actions  for  a  breach  of  the  covenant 

Cincinnati,  etc.,  Railroad  v.  Wall,  605, 609  (6),  610  (6). 

6.  Deeds. — Covenants  to  Construct  Fence  Alotifi  Railroad  Right  of 
Way. — Statutes. — ^The  fact  that  railroad  companies  are  reiiuircvl 
by  statute  to  fence  their  rights  of  way,  does  not  prevent  them 
from  contracting  to  construct  and  maintain  a  particular  kind  of 
fence;  and  they  may  be  enjoined  from  constructing  a  different 
kind  of  fence  from  the  one  contracted  for. 

Cincinnati,  etc..  Railroad  v.  Wall,  605, 610  (7). 

7.  Restraining  Breach  of  Covenant. — Specific  Performance. — ^The 
breach  of  a  contract  enforceable  by  specific  performance  may  be 
enjoined,  the  remedy  of  injunction  against  a  breach  being  a  nega- 
tive specific  performance. 

Cincinnati,  etc.,  Railroad  v.  Wall,  605, 610  (8), 

8.  Legal  Remedy. — Election. — ^The  fact  that  plaintiff  chose  an 
equitable  remedy  when  he  might  have  secured  relief  in  an  action 
at  law,  is  not  a  sufficient  answer  to  a  suit  in  equity. 

Cincinnati,  etc..  Railroad  v.  WaU,  605, 612  (11). 

9.  Partial  Relief. — Injunctive  relief  will  not  be  denied  on  the 
ground  that  full  relief  cannot  be  awarded ;  and  If  one  party  has 
fully  performed  his  part  of  the  contract,  and  the  other  is  in  the 
enjoyment  of  his  rights  secured  by  the  contract,  he  may  be  en- 
joined from  violating  the  express  affirmative  provisions  on  his 
part  Cincinnati,  etc.,  Railroad  v.  Wall,  605, 612  (12) . 

10.  Breach  of  Covenant  to  Fence. — Deeds. — Agency. — ^A  railroad's 
breach  of  covenant  to  build  a  particular  kind  of  fence  may  be 
enjoined ;  and  the  fact  that  the  deed  containing  the  covenant  was 
executed  to  the  company's  agent  does  not  affect  the  matter,  where 
the  company  was  in  possession  of  the  land  and  accepting  the 
benefits  of  the  grant 

Cincinnati,  etc..  Railroad  Y.  Wall^  605, 614  (15) . 

INSANE  PERSONS— 

Evidence  of  insanity,  see  Evidence  8. 

INSTBTJCTION&— 
See  Tbial. 

INSTJBANCE— 

See  Waiver. 

1.  Lex  Loci  Contractus. — Loans. — Place  of. — Husband  and  Wife. — 
Suretyship. — An  insurance  policy  issued  by  a  New  York  company, 
and  providing  that  the  "contract  contained  in  such  iK)licy  and 
♦  ♦  ♦  application  shall  be  construed  according  to  the  law  of 
the  State  of  New  York,  the  place  of  said  contract  being  agreed  to 
be  the  home  office  of  the  company,"  and  providing  fur^er  that 
"the  amount  loaned  [on  the  policy]  at  any  time  shall  be  such  as 
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the  Insured  may  desire,"  and  that  the  "policy  shall  be  duly  as- 
signed to  the  company  as  collateral  security  for  the  loan,"  and 
a  loan  agreement  executed  by  the  insured  and  his  wife  who  was 
the  beneficiary  in  the  policy,  providing  that  such  agreement  was 
"made  under  and  pursuant  to  the  laws  of  the  State  of  New  York, 
tlie  place  of  said  contract  being  said  home  office  of  said  com- 
pany," are  governed  by  the  laws  of  New  York,  and  the  wife's 
rights  as  beneficiary,  are  subject  to  the  rights  and  actions  of  the 
assured  under  the  provisions  of  the  policy. 

Eaglew  Neio  York  Life  Ins.  Co.,  284, 295  (2),  297  (2). 

2.  Married  Women. — lUghts  of. — Ifew  York  Statute. — ^The  New 
York  statute  providing  that  "a  married  woman  may,  in  her  own 
name,  cause  the  life  of  her  husband  to  be  insured  for  a  definite 
time,"  and  that  when  she  survives  such  time  she  is  entitled  to 
receive  the  insurance  money  as  her  separate  property  "free  from 
any  claim  of  a  creditor  ♦  ♦  ♦  of  her  husband,"  and  that  "a 
policy  of  insurance  on  the  life  of  any  person  for  the  benefit  of  a 
married  woman  is  also  assignable  ♦  ♦  ♦  and  may  be  sur- 
rendered ♦  ♦  ♦  by  her  ♦  ♦  ♦  with  the  written  consent 
of  the  assured,"  applies  to  insurance  taken  by  a  wife  upon  the 
life  of  her  husband,  and  not  to  a  policy  taken  by  the  husband  in 
which  the  wife  is  named  as  beneficiary ;  and  the  wife  is  author- 
ized to  assign,  with  her  husband's  written  consent,  a  policy  so 
taken  by  her.  Eagle  v.  A' eio  York  Life  Ins.  Co.,  284, 296  (3) . 

3.  Options. — Right  to  Exercise. — ^The  husband  has  the  right  to  ex- 
ercise the  options  provided  in  an  insurance  policy  taken  out  by 
him,  where  his  wife  is  named  as  beneficiary,  and  where  he  has 
the  reserved  right  of  changing  beneficiaries  at  any  time. 

Eagle  v.  New  York  Life  Ins.  Co.,  284, 296  (5). 

4.  Contracts. — Suretyship. — Married  Women. — Statutes. — ^The  In- 
diana statute  (§7855  Bums  1908,  §5119  R.  S.  1881)  declaring  void 
all  contracts  of  suretyship  executed  by  married  women,  does 
not  apply  to  a  loan  obtained  by  a  husband  and  his  wife  on  an 
Insurance  policy,  where  the  provisions  for  the  loan  in  question 
were  contained  in  the  policy  in  which  such  wife's  rights  were 
acquired.  Eagle  v.  New  York  Life  Ins.  Co.,  284, 297  (6) . 

5.  Loans. — Forfeiture. — Waiver. — Prejudice. — An  agreement  by  an 
insurance  company  to  be  lenient  with  a  borrower  and  not  to  en- 
force a  forfeiture,  the  written  contract  for  the  loan  providing  for 
a  forfeiture,  though  probably  unenforceable,  must  be  shown  to 
have  been  violated  to  the  beneficiary's  prejudice,  before  the  bene- 
ficiary can  found  a  claim  thereon. 

Eagle  v.  Netc  York  Life  Ins.  Co.,  284, 298  (7) . 

6.  Extended. — Conditions  Precedent. — Failure  to  Perform. — An  ac- 
tion for  extended  insurance  cannot  be  maintained,  where  the 
policy  provided  that  the  payment  of  any  loan  to  the  assured 
should  be  a  condition  precedent  to  the  automatic  extension  of 
such  insurance  and  w^here  the  assured  had  failed  to  pay  his  loan. 

Eagle  v.  New  York  Life  Ins.  Co.,  284, 209  (8) . 

7.  Contracts. — OWigaiions  of — A  provision  In  an  insurance  In- 
demnity contract  requiring  the  assured  to  file  a  final  statement 
of  its  claim  **in  the  manner  prescribed  by"  the  insurer,  "upon 
blank  forms"  furnished  upon  application,  is  not  ambiguous,  and 
is  binding  upon  the  parties,  unless  waived. 

Shcd4  V.  American  Credit,  etc.,  Co.,  23, 28  (2) . 
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8.  Contracts. — Construction. — Doubtful  insurance  contracts  will  be 
construed  most  strongly  against  the  insurer,  but  a  new  contract 
will  not  be  made  by  the  court,  and  the  provisions  of  the  contract 
actually  made,  when  free  from  fraud  and  not  waived,  will  be 
enforced.  Shedd  v.  American  Credit ^  etc.y  Co.,  23, 28  (3) . 

9.  Indemnity, — Reports. — A  credit  indemnity  policy  providing  that 
the  assured  within  thirty  days  from  the  expiration  of  the  policy 
shall  make  "a  final  statement  of  the  claim  *  *  *  in  the  man- 
ner prescribed  ♦  ♦  ♦  ujwn  blank  forms  ♦  ♦  ♦  furnished 
upon  application*'  requires  the  assured  to  make  the  application 
for  such  blanks  as  a  condition  precedent  to  fixing  a  liability  upon 
the  insurer.  Shedd  v.  American  Credit,  etc.,  Co.,  23, 30  (7) . 

10.  Policies. — Voidable. — Election. — Rescission. — Return  of  Consid- 
eration.— The  so-called  void  clauses  of  an  insurance  policy  render 
such  policy  voidable,  In  case  of  a  breach  thereof,  at  the  election 
of  the  insurer ;  and  in  order  to  rescind  such  contract  the  insurer 
must  return  the  benefits  received. 

State  Life  Ins.  Co,  v.  Jones,  180, 187  ( 1 ) . 

11.  Loans  on  Policy, — Forfeitures. — In  an  insurance  policy  upon 
which  the  assured  and  his  beneficiary  had  borrowed  money  from 
the  company,  pledging  the  policy  as  a  security  therefor,  a  pro- 
vision that  **if  any  premium  on  said  policy  or  any  interest  on  said 
loan  is  not  paid  on  the  date  when  due,  *  ^  *  such  pledge 
shall,  without  demand  or  notice  of  any  kind,  ♦  ♦  ♦  be  fore- 
closed by  said  company,  by  deducting  tlie  amount  due  on  said 
loan  from  the  reserve  on  said  policy,"  is  not  invalid  on  the  ground 
that  the  legal  requirements  for  a  foreclosure  are  not  granted 
thereby.  Eagle  v.  New  York  Life  Ins.  Co.,  284, 293  ( 1 ) . 

12.  Waiver. — Custom. — The  custom  of  an  insurance  company  fol- 
lowed for  many  years  under  former  contracts,  with  reference  to 
the  reporting  and  adjusting  of  the  plalntiff*s  losses  by  insolvency, 
cannot  form  the  basis  for  a  waiver  of  a  provision  in  the  present 
policy.  Identical  with  former  ones,  that  the  assured,  within  thirty 
days  from  the  expiration  of  the  policy,  shall  make  "a  final  state- 
ment of  the  claim  ♦  ♦  ♦  in  the  manner  prescribed  ♦  ♦  ♦ 
upon  blank  forms    ♦    ♦    ♦    furnished  upon  application." 

Shedd  V.  American  Credit,  etc.,  Co.,  23, 29  (5) ,  30  (5) . 

13.  Credit  Indemnity. — Current  and  Final  Reports. — Waiver. — A 
credit  indemnity  policy  which  provides  in  one  section  that  the 
assured  shall  notify  the  Insurer  **within  twenty  days  after  the 
indemnified  has  received  first  information  of  the  insolvency  of 
the  debtor,"  and  in  another  section,  that  the  assured  shall  furnish 
a  complete  statement  of  the  whole  claim  within  thirty  days  from 
the  expiration  of  the  policy,  is  not  complied  with,  where  only  the 
reports  of  insolvency  are  furnished,  since  they  do  not  furnish  the 
information  desired  where  the  aggregate  claim  is  asked  for. 

Shedd  V.  American  Credit,  etc.,  Co.,  23, 31  (8). 

14.  Beneficiary. — Right  of  Change. — Effect. — ^The  beneficiary  of  an 
insurance  policy  does  not  have  a  vested  right  therein,  where  the 
assured  is  authorized  to  change  beneficiaries. 

Eagle  v.  New  York  Life  Ins.  Co,,  284, 296  (4). 

15.  Credit  Indemnity. — Failure  to  Perform  Contract. — Waiver. — 
Complaint. — A  complaint  upon  a  credit  indemnity  insurance  con- 
tract, which  shows  that  a  provision  of  the  policy  was  not  com- 
plied with  by  assured,  is  bad,  unless  a  waiver  thereof  is  shown. 

Shedd  v.  American  Credit,  etc.,  Co.,  23, 28  (1) . 
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16.  Mutual  Benefit — Beneficiaries. — Complaint, — A  complaint  by 
the  party  named  as  the  beneficiary  in  the  certificate  of  a  mutual 
benefit  society,  against  such  society  and  a  contesting  beneficiary 
claiming  under  a  different  benefit  certificate,  Is  not  bad  as  to 
such  contesting  beneficiary,  though  It  would  be  as  to  the  society, 
for  failing  to  allege  that  the  plaintlfl!  and  the  assured  had  done 
all  things  required  of  them  to  be  performed,  or  the  facts  showing 
that  they  had  performed  such  conditions. 

McKcon  V.  Ehringer,  226, 229  ( 1 ) . 

17.  Mutual  Benefit. — Beneficiariea. — Volunteers. — A  mere  volunteer 
beneficiary  of  a  mutual  benefit  certificate  on  the  life  of  another, 
acquires  no  vested  right  therein  until  the  death  of  the  assured. 

McKeon  v.  Ehringer,  226,  232  (2) . 

18.  Mutual  Benefit. — Beneficiaries. — Eqvitahle  Rights  of. — ^Where 
a  daughter  agreed  with  her  father  to  pay  his  assessments  in  a 
beneficiary  society  In  consideration  of  his  making  her  the  bene- 
ficiary of  his  certificate  therein,  and  she  performed  her  agree- 
ment, he  cannot,  without  her  consent,  substitute  another  as  the 
beneficiary  thereof.  Bunyan  v.  Reed,  34  Ind.  Ai)p.  295,  distin- 
guished. McKeon  v.  Ehringer,  226, 232  (3). 

IKTEBBOGATOBIES— 

See  TaiAL. 

INTEBSTATE  COMMERCE— 

See  COMMEBCE. 

INTEBTJBBAN  BAILBOADS— 

See  Railboads. 

"ISSUE''— 

See  Words  and  Phkaseb. 

JTTDGES— 

Opinions  form  no  part  of  transcript,  though  copied  therein,  see  Ap- 
peal 13;  Hinshaw  v.  Security  Trust  Co.,  351,  356  (6). 

JTTDOMEKT— 

By  agreement,  cannot  be  appealed  from,  see  Appeal  21 ;  Maihen  v. 
Manlove,  617,  621  (4). 

Erroneous,  remedy  for,  by  appeal,  see  Drains  3;  Fumess  v.  Brum- 
tnitt,  442,  445  (3). 

As  to  collateral  attack  on  street-improvement  assessment,  sec 
Municipal  Corporations  16,  18 ;  Brownell  Improv,  Co.  v.  Nixon, 
195. 

Motions  In  arrest,  see  Pleading  28,  29. 

Error  In,  does  not  render  void,  see  Quietino  Title  1;  Kraus  v. 
Thomas.  437,  441  (3). 

1.  Errors. — Correcting. — Evidence. — ^A  decree  erroneously  describ- 
ing real  estate  can  be  corrected  in  a  proper  proceeding;  and 
other  evidence  besides  the  decree  Is  admissible. 

Kraus  v.  Thomas,  437, 441  (4). 

2.  Void. — ^A  void  judgment  is  a  nullity. 

Fumess  v.  Brummitt,  442, 446  (4) . 
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3.  Final.  —  Subftequent  Chcnge.  —  Boards  of  CotnmiMioners, — 
Boards  of  comiuiHsioners  have  no  power  to  change  final  orders 
made  In  cases  o^'er  which  they  have  Jurisdiction,  and  where  such 
orders  are  made  when  they  are  in  lawful  session. 

Fumess  v.  Brummitt,  442, 447  (5) . 

JUDICIAL  NOTICE— 

See  Evidence. 

JXTBISDICTION— 

See  CouBTS ;  Drains. 
Of  appeals,  see  Appeal. 

JTTBY— 

Verdict,  on  conflicting  evidence,  conclusive,  see  Appeal  56-63. 

Whether  ri^ht  of  way  was  obtained  by  prescription,  question  for, 
see  Easements  8;  Lucas  v.  Rhodes,  211,  220  (;")). 

Evidence  requiring  submission  of  case  to,  see  Masteb  and  SEBVAirr 
10. 

Whether  gutter  was  dangerous,  question  for,  see  Municipal  Coa- 
pobations  27,  28 ;  City  of  Indianapolis  v.  Schoeniff,  76. 

JUSTICES  OF  THE  PEACE— 

Procedure. — Defenses. — When  Required  to  be  Pleaded. — In  an  action 
before  a  Justice  of  the  peace,  all  defenses  except  the  statute  of 
limitations,  set-off,  matter  in  abatement,  and  non  est  factum^ 
may  be  given  in  evidence  under  the  general  denial  ( §1749  Burns 
1908,  {1460  R.  S.  1881).  Krouse  Y.  Krouse,  S,  5  (2) . 


See  Refoemation. 

LANBLOBD  AND  TENANT^ 

1.  Leases. — Implied  Covenant  for  Possession  and  Quiet  Enfoy- 
ment, — ^Every  lease  contains  an  implied  covenant  for  possession 
and  quiet  enjoyment. 

Voss  V.  Capital  City  Brewing  Co:,  476, 479  (2). 

2.  Rents. — Parts  of  Crop. — Life  Tenants. — Remaindermen. — ^Rents 
due  to  a  life  tenant  at  his  death  are  collectible  by  his  personal 
representative;  but  grain  rent,  to  be  paid  at  threshing  time,  is  not 
due  until  such  time,  and,  being  annexed  to  the  real  estate,  de- 
scends with  the  reversion  to  the  remaindermen. 

Vaicter  v.  Frame,  481, 483  (1). 

3.  Leases. — Cropping  on  Shares. — Tenancies  in  Common. — Remain- 
ders.— A  lease  executed  by  the  life  tenant  of  a  farm,  providing 
that  the  lessee  should  "in  a  good  and  husbandlike  manner  *  *  • 
break  and  plow  said  parts  of  said  land  so  let  and  rented  to  him, 

♦  ♦  ♦  and  ♦  ♦  ♦  deliver  one-third  of  all  the  grain  ♦  ♦  ♦ 
to  said  [lessor],  as  the  part,  Interest  and  share  of  said  annual 
crop  ♦  ♦  ♦  to  be  so  received  by,  and  l)elonglng  to,  said  [les- 
sor], ♦  ♦  ♦  said  r lessee]  to  receive  as  his  part,  and  in  pay- 
ment for  the  work  and  labor  done  by. him,  and  expenses  incurred 
by  him  In  the  production  of  said    ♦    ♦    ♦    crops,  two-thirds  of 

♦  ♦  ♦  the  grain  ♦  ♦  ♦  together  with  the  straw,"  the  life 
tenant  occupying  the  farm  and  directing  the  sowing  of  the  crops, 
and  the  manner  thereof,  constitutes  the  parties  thereto  tenants 
in  common  of  the  crops  raised,  the  words  "let"  and  "rent"  being 
in  common  use  in  describing  cropping  arrangements,  regardless 
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of  their  technical  legal  meaning ;  and  upon  the  death  of  the  life 
tenant  before  a  division  of  the  crop,  her  share  passes  to  her  per- 
sonal representative,  and  not  to  the  remainderman. 

Voider  V.  Frame,  481, 483  (3). 

4.  Complaint, — Failure  to  Allege  Written  Lease, — Presumptions, — 
A  complaint  alleging  that  the  plaintiff  is  the  owner  and  entitled 
to  the  possession  of  certain  premises,  that  defUkiant  was  a  tenant 
by  the  year,  that  notice  to  deliver  possession  of  the  premises  was 
served  on  him  ninety  days  prior  to  the  expiration  of  his  tenancy, 
a  copy  thereof  being  made  part  of  the  complaint,  and  that  de- 
fendant unlawfully  holds  over,  is  sufficient ;  and  the  presumption, 
in  the  absence  of  an  allegation  that  the  lease  was  in  writing,  is, 
that  it  was  oral.  WahKeey,  CZarfc,  462, 463  (1). 

r>.  Tender, — Annwer. — In  an  action  by  a  landlord  to  recover  pos- 
session of  his  property,  an  answer  of  tender  by  the  tenant  failing 
to  allege  the  amount  due,  or  to  show  any  connection  between  the 
tender  and  the  damages  alleged  in  the  complaint,  the  damages 
and  the  tender  being  for  different  amounts,  or  to  show  whether 
the  tender  was  accepted,  refused,  or  brought  into  court,  is  insuf- 
ficient. Wah  Kee  v.  Clark,  462, 464  ( 4 ) . 

6.  Possession, — Failure  to  Give, — Answers, — ^In  an  action  by  a 
landlord  for  rent,  answers  by  the  tenant  that  the  landlord  failed 
to  yield  possession  of  the  leased  premises  are  sufficient 

Vossw.  Capital  City  Brewing  Co,,  476, 479  (1). 

7.  Leases. — Sub  letting, — Evidence, — Weighing. — Appeal, — ^Evidence 
that  the  plaintiff  leased  to  defendant  certain  property,  agreeing 
to  yield  possession  at  the  expiration  of  the  existing  tenancy,  that 
the  defendant  lessee  was  authorized  to  collect  the  rents  for  the 
remainder  of  the  existing  tenancy,  that  defendant  collected  such 
rents,  accounting  therefor  to  the  plaintiff,  that  no  notice  to  quit 
was  given  to  determine  the  existing  lease  and  the  lessee  held 
over,  and  that  the  defendant  lessee  paid  rent  for  five  months, 
will  not  be  weighed  on  appeal,  where  there  is  evidence  in  conflict 
therewith  sufficient  to  support  the  decision  of  the  court. 

Voss  V.  Capital  City  Breioing  Co.,  476, 479  (3) . 

LAST  CLEAR  CHANCE— 

See  Railroads  18. 

LEASES— 

See  Landloed  and  Tenant. 

LIENS— 

See  Meoiianics'  Liens  ;  Subbogation. 

For  street  Improvements,  see  Municipal  Cobporations  13 ;  Ouhhins 
V.  Harrington,  488,  491  (4). 

Selling  land  subject  to,  see  Vendor  and  Pubohases. 

Superiority, — Common  Law. — Statute, — ^At  the  common  law  the  su- 
periority of  Hens  was  fixed  by  the  time  of  their  attaching,  but 
a  different  rule  may  be  fixed  by  statute. 

Brownell  Improv.  Co,  v.  Nixon,  195, 199  (1). 

LITE  ESTATES— 

Condemnation  of,  see  Eminent  Domain. 

Crops. — Remaindermen. — Growing  annual  crops  belonging  to  a  life 
tenant  constitute  personal  property  and  pass  at  her  death  to  her 
estate.  Vaioter  v.  Frame,  481, 483  (2 ) . 
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UMITATION  OF  ACTIONS— 

1.  Bills  and  Notes. — ^Notes  that  appear  npon  their  face  to  have 
been  due  more  than  ten  years  preceding  the  filing  of  an  action 
thereon  are  prima  fade  barred  by  the  statute  of  limitations. 

Hinshaw  v.  Security  Trust  Co.,  351, 355  (3). 

2.  Coal  Mines. — Mortal  Injury  to  Miner. — Accrual  of  Right  of  Ac- 
tion to  Widow  and  Children.— Time  o/.-— Under  88597  Bums  1908, 
Acts  1907  p.  2M,  providing  that  "for  any  Injury  to  person  or 
persons  ♦  ♦  ♦  occasioned  by  any  violation  of  this  [mining] 
act,  ♦  ♦  ♦  a  right  of  action  shall  accrue  to  the  party  injured 
♦  ♦  ♦  and  in  case  of  loss  of  life,  by  reason  of  such  violation, 
a  right  of  action  shall  accrue ;  first,  to  the  widow,  if  any ;"  and 
if  none,  then  to  other  dependents,  an  action  by  a  widow  for  the 
negligent  l^illing  of  her  husband  in  violation  of  the  mining  law^, 
brought  within  two  years  after  his  death.  Is  not  barred  by  the 
statute  of  limitations,  though  he  lived  three  years  after  he  sus- 
tained the  injury,  but  filed  no  action  therefor. 

Wilson  V.  Jackson  Hill  Coal,  etc.,  Co.,  150, 151  ( 1 ) ,  154  ( 1) . 

3.  Amended  Complaint. — Tort. — Contract. — Ph  ysicians. — Malprac- 
ticc. — In  an  action  against  a  phjrsician  for  damages  for  malprac- 
tice, an  amended  complaint  sounding  in  tort,  filed  more  than  two 
years  after  the  negligence  alleged,  is  not  barred  by  the  two-year 
statute  of  limitations,  where  the  original  complaint,  also  sound- 
ing in  tort,  was  filed  within  such  time. 

Harrod  v.  Bisson,  549, 561  (9) . 
LIQUIDATED  DAMAGES— 

8ee  CJoNTRACTS  27. 

LIVEBY  STABLE  KEEPEBS— 

Animals. — Care  of. — Com p ensation. — Evidence. — Contracts. — Where 
a  judgment  was  rendered  in  favor  of  a  defendant  livery  stable 
keeper  on  his  counterclaim  alleging  that  the  plaintiff  agreed  to 
pay  the  regular  price  for  board  for  his  horse  cared  for  by  defend- 
ant, and  there  was  no  evidence  tending  to  show  such  regular 
price,  the  judgment  is  not  supported  by  the  evidence. 

Meyer  Bros,  Coffee,  etc.,  Co.  v.  Pauley,  412, 413  (2). 

MANDATE— 

See  Appeal  65,  66. 

MASTER  AND  SERVANT— 

See  Mines. 

Accrual  of  right  of  action  In  favor  of  widow,  where  husband  died 
after  lingering,  see  Limitation  of  Actions  2;  Wilson  v.  Jackson 
Hill  Coal,  etc.,  Co.,  150,  151  (1),  154  (1). 

1.  Relation  of. — Mines. — Shot  Firers. — A  shot  firer  in  a  coal  mine 
is  a  servant  of  the  operator  of  the  mine  whether  employed  direct- 
ly by  such  operator,  or  indirectly,  as  an  assistant  to  the  miners. 

Princeton  Coal,  etc.,  Co.  v.  Downer,  136, 141  (1) ,  143  ( 1 ) . 

2.  Coal  Mines. — Shot  Firers. — Defective  Partition.%. — ^A  complaint 
by  a  shot  firer  in  a  coal  mine,  alleging  that  the  plaintiff  was  em- 
ployed by  defendant  as  a  servant  In  its  coal  mine,  that  neither 
the  defendant  nor  its  mine  boss  visited  the  rooms  in  the  mine  at 
any  time,  that  the  pillars  between  the  rooms  were  negligently 
permitted  to  be  made  less  than  fifteen  feet  thick,  that  defendant 
knew  thereof  and  plaintiff  did  not,  that  a  fellow  servant,  Ignorant 
of  such  conditions  of  the  partition,  bored  a  hole  therein,  placed 
and  fired  a  shot  therein,  to  the  injury  of  plaintiff,  who  was  in 
an  adjoining  room,  and  that  the  defendant  employed  more  than 
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100  men  in  such  mine,  states  a  cause  of  action;  and  another 
paragraph  alleging  the  same  facts  except  that  the  plaintiff  was 
elected  and  employed  by  the  miners  with  the  consent  of  defend- 
ant, and  that  defendant  paid  to  such  miners  certain  sums  of  * 
money  with  which  to  pay  the  wages  of  the  plaintiff,  also  states 
a  cause  of  action.     Princeton  Coal,  etc,  Co.  v.  Downer,  136, 142  (5) . 

3.  Defectii-e  Machinery. —  Inspection. —  It  is  a  master's  duty  to 
make  inspection  of  machinery  for  ascertaining  any  defects  there- 
in, produced  from  any  cause,  but  a  failure  to  discover  defects 
that  are  not  discoverable  by  the  use  of  ordinary  care  does  not 
constitute  negligence.  Ittenbachy.  Thomas,  420,429  (6), 

4.  Railroad. — Injuries. — Releases. — Promise  of  Work. — ^Where  a 
servant  was  injured  by  a  railroad  company  and  the  company's 
claim  agent  offered  him  $250  and  a  "lifetime  job"  for  a  release, 
and  the  instrument  of  release,  which  failed  to  mention  the  "life- 
time job,"  was  sent  to  him  for  execution,  and  he  refused  to  exe- 
cute it  but  wrote  to  the  claim  agent  who  answered  that  he  had 
nothing  to  do  with  positions  and  that  plaintiff  "could  not  expect** 
anything  until  the  release  was  signed,  and  that  after  the  release 
was  signed  such  agent  would  take  up  the  matter  of  employment 
and  see  if  anything  could  be  done,  and  the  plaintiff  took  the  re- 
lease to  the  superintendent  who  told  the  plaintiff  to  sign  the  re- 
lease and  he  would  get  the  money  and  also  the  job,  the  jury  was 
warranted  in  finding  that  the  company  agreed  to  give  the  money 
and  the  position  for  such  release. 

Illinois  Cent.  R.  Co.  v.  Fairfield,  300, 302  (2) . 

5.  Railroads. — Injuries. — Releases. — Consideration. — Repudiation  of 
Part. — Estoppel. — A  railroad  company  agreeing  to  give  its  in- 
jured servant  $250  and  a  "lifetime  Job"  in  consideration  of  a  re- 
lease cannot  insist  upon  the  validity  of  such  release  and  at  the 
same  time  deny  its  agents*  authority  to  offer  an  injured  servant 
a  "lifetime  job."      Illinois  Cent.  R.  Co,  v.  Fairchild,  300,  304  (3). 

6.  Latent  Dangers. — Duty  to  Warn. — ^It  is  the  master's  duty  to 
warn  servants  of  the  latent  dangers  of  their  senice. 

Republic  Iron,  etc.,  Co.  v.  Lulu,  271, 276  (2) ,  277  (2). 

7.  Concurrent  Negligence  of  Fellow  Servant. — Effect. — The  concur- 
rent negligence  of  a  fellow  servant  with  that  of  the  master  in 
producing  an  injury  to  a  servant  does  not  relieve  the  master  from 
liability,  Princeton  Coal,  etc.,  Co.  v.  Doumer,  136, 142  (4) . 

8.  Railroads. —  Employers'  Liability  Act. —  A  complaint  founded 
upon  section  one  of  the  employers*  liability  act  (Acts  1893,  p. 
294,  §8017  Bums  1908),  providing  that  "every  railroad  ♦  ♦  ♦ 
in  this  State,  shall  be  liable  for  damages  for  personal  injury, 
♦  *  ♦  Second.  Where  such  injury  resulted  from  the  negligence 
of  any  person  in  the  service  of  such  corporation,  to  whose  order 
or  direction  the  injured  employe  at  the  time  of  the  injury  was 
bound  to  conform,  and  did  conform,**  alleging  that  defendant  rail- 
road company*s  boss  of  its  bridge  gang  negligently  ordered  him 
to  help  in  a  specified  way  to  unload  piling  from  a  flat  car,  and 
that  In  carrying  out  such  order  he  was  Injured,  should  be  held 
sufllcient.  Bennett  v.  Evansville,  etc.,  R.  Co.,  147, 148  (1). 

9.  Railroads. — Defective  Pilots. — Negligent  Orders. — ^A  complaint 
by  a  railroad  brakeman,  alleging  that  defendant  railroad  com- 
pany'9*1  ocomotive  engineer  directed  him  to  go  upon  the  pilot  of 
the  engine  and  to  flag  a  certain  approaching  train,  that  such  pilot 
was  defective,  of  which  defendant  had  knowledge  and  plaintiff 
had  not,  and  tliat  under  the  weight  of  his  body  it  broke,  injuring 
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him,  Is  Rufficient  when  attacked  for  the  first  time  on  appeal,  the 
rule  iK^ing  that  if  there  is  not  a  total  failure  to  allege  some  ma- 
toriiil  fact,  the  complaint  will  he  sufficient,  all  intendments  being 
in  Its  favor.  Chicago,  etc.,  It,  Co,  v.  Kiracofe,  407, 408  (1) . 

10.  Removing  ^lag, — Explosions. — Failure  to  Warn, — Proximate 
CauHC. — Complaint. — A  complaint  alleging  that  defendant  oper- 
ated a  foundry,  tliat  the  plaiutiflF  was  employed  to  remove  slag, 
that  he  knew  nothing  of  the  dangers  of  an  explosion  thereof  by 
tlie  f*ontact  of  water  therewith,  that  defendant  knew  thereof  but 
falle<l  to  warn  him,  that  defendant  negligently  left  pools  of  water 
near  such  slag,  and  that  the  plaintiff,  while  performing  his  work, 
BtepiKHl  therein,  splashing  water  upon  the  slag  and  causing  an 
explosion,  to  his  Injury,  sutndently  shows  defendant  was  negli- 
gent, that  its  negligence  was  the  proximate  cause  of  the  injury, 
and  that  the  accident  was  one  that  the  defendant  should  have 
anticipated.       Republic  Iron,  etc.,  Co.  v.  Lulu,  271, 275  (1),  278  (1). 

11.  Coal  Mines. — Props.— Registering  Xeed  Thereof. — Complaint. — 
In  a  complaint  for  i>ersonal  injuries  alleged  to  have  been  sus- 
tained because  of  a  lack  of  props  for  a  coal  mine  in  which  plain- 
tiff was  employed,  it  is  not  necessary  to  allege  that  plaintiff  reg- 
istered a  request  for  props  on  the  blackl>oard  provided  for  that 
puriKwe.  Muren  Coal,  i  tc.,  Co.  v.  CopeUind,  40  Ind.  App.  230,  fol- 
lowed. PeaUodih  etc..  Coal  Co.  v.  Yandell  615, 616  (1) . 

12.  Cool  Mirte,9, — Power  to  Make  Roof  Secure. — Complaint. — Trans- 
fer.— Whether  a  complaint  by  a  miner  for  injuries  sustained  be- 
cause of  an  insecure  roof  in  a  coai  mine  must  allege  that  such 
roof  could  have  been  made  safe,  is  a  question  the  Appellate  Ck)urt 
cannot  decide  >vhere  there  is  an  equal  division  of  the  judges  on 
such  question,  and  the  case  will  be  transferred  to  the  Supreme 
Court  Peahodii,  etc.,  Coal  Co.  v.  Yandell,  615, 616  (2) . 

13.  Relatienship. — Burden  of  Proof. — Varianre. — ^In  an  action  by 
a  coal  miner  for  injuries  receivcMl,  the  burden  is  upon  him  to 
show  that  the  relationship  of  master  and  servant  exists  between 
him  and  defendant ;  and  he  must  recover,  if  at  all,  upon  the  cause 
of  action  alleged.      Princeton  Coal,  etc.,  Co.  v.  Downer,  136, 142  (2). 

14.  Defective  Valves. — Fall  of  Hammer. — Evidence. — ^Where  the 
complaint  alleged  that  the  valve  designed  to  hold  the  air,  by  the 
force  of  which  the  hammer  was  held  up  until  released  by  a  lever, 
was  old  and  allowed  the  air  to  escape  into  the  cylinder,  which 
pressure  allowed  the  hammer  to  fall,  to  plaint ifTs  damage,  evi- 
dence that  such  hammer  would  fall  by  its  own  weight  upon  open- 
ing tlie  valve  and  that  it  was  held  in  position  by  compressed  air, 
and  that  the  valve  permitted  air  to  leak  into  the  cylinder,  does 
not  supiwrt  the  complaint,  since  the  leaking  of  air  into  the  cylin- 
der would  cause  the  hammer  to  stay  up,  rather  than  cause  it 
to  fall.  Mesker  v.  Leonard,  642, 646  (3). 

15.  Coal  Mines. — Duties  of  Boss. — Evidence. — In  an  action  for 
damages  by  a  shot  firer  in  a  coal  mine,  evidence  is  competent 
showing  why  pillars  of  coal  were  left  standing  between  the  rooms 
therein,  what  wore  the  duties  of  the  mine  boss  in  respect  to  such 
pillars  and  as  to  the  giving  of  notice  to  shot  firers  of  a  shot 
placed  for  the  making  of  a  "break-through,"  and  the  proper  loca- 
tion of  the  "break-through;"  and  such  shot  firer,  as  well  as 
other  miners,  was  a  competent  witness  as  to  such  factsf 

Princeton  Coal  etc.,  Co.  v.  Doxcner,  136, 145  (11). 

16.  Coal  Mines. — Blasting. — Evidence. — Jury. — Evidence  that  a 
shot  firer  was  hired  by  the  miners  in  a  coal  mine  with  the  oper- 
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otor's  knowledge  and  consent,  that  while  in  a  room  a  shot  was 
fired  by  a  miner  in  an  adjoining  room,  injuring  plaintiflP  because 
the  partition  wall  was  too  thin,  that  it  was  not  the  duty  of  the 
shot  firer  to  ascertain  the  thickness  of  the  wall  and  that  he 
could  not  have  known  such  thickness  except  by  an  examination, 
and  that  the  miner  who  fired  the  shot  did  not  know  the  thick- 
n(>ss  thereof,  reciuires  a  submission  to  the  jury  of  the  questions  of 
defendant's  negligence  and  i)l}iintiff's  contributory  negligence. 

Princeton  Coal,  etc,  Co.  v.  Doicner,  136, 140  (12). 

17.  Instructions. — Essentials  for  livcovery. — Omission  of  Material 
Fact. — In  an  action  by  the  personal  representative  of  a  decedent 
against  the  defendant  for  negligence  causing  the  death  of  said 
decedent,  an  instruction  purporting  to  set  out  all  the  facts  es- 
sential to  plaintiff's  right  of  recovery,  but  which  omits  the  de- 
cedent's want  of  notice,  actual  or  constructive,  of  the  alleged  de- 
fect in  the  machinery  causing  his  death,  is  fatally  erroneous,  and 
cannot  bo  cured  by  other  instructions  announcing  the  correct 
rule.  Ittenhach  v.  Thomas,  420, 435  (8) . 

IS.  Railroads. —  Rules. —  Breach. —  Emergencies. —  Instructions. — 
Where  defendant  railroad  company  requested  an  instruction  that 
if  the  company  laid  down  rules  and  put  them  into  the  hands  of 
the  plaintiff  brakenian,  it  was  his  duty  to  obey  them,  the  court's 
modifications  of  such  instruction  by  adding  thereto  that  if  con- 
ditions arose  where  the  rules  could  not  be  followed,  It  was  the 
brakeman's  duty  to  take  such  stei)s  as  ordinarily  prudent  men 
would  take  to  prevent  loss  of  life,  or  property,  was  warranted. 

Chicagoy  etc.,  R.  Co.  v.  Kiracofc,  407, 410  (4) , 

19.  Railroads. — Brakemen. — Riding  upon  Pilot. — Instructions, — In 
an  action  by  a  brakeman  for  injuries  sustained  while  riding  upon 
the  pilot  of  an  engine  at  the  command  of  his  locomotive  engineer 
for  the  purpose  of  flagging  an  approaching  train,  a  requested  in- 
struction that  under  such  circumstances  he  could  not  recover, 
was  properly  refused,  the  question  of  contributory  negligence  in 
such  case  being  for  the  jury. 

Chicago,  etc.,  R.  Co.  v.  Kiracofe,  407, 411  (5). 

20.  Assumption  of  Risk. — Instructions. — An  Instruction  that  does 
not  purport  to  enumerate  the  elements  essential  to  a  recovery,  by 
a  brakeman,  for  injuries  sustained,  is  not  bad  for  failure  to  In- 
clude the  element  of  assumptio^  of  risk,  the  jury  having  thereto- 
fore been  fully  instructed  on  such  point. 

Chicago,  etc.,  R.  Co.  v.  JTiraco/e,  407, 411  (6). 

21.  Coal  Mines. — 8hot  Firer s. — Instructions. — In  an  action  for 
damages  by  a  shot  firer  in  a  coal  mine,  an  instruction  that  if 
the  miners  elected  to  have  plaintiff  employed  as  a  shot  firer,  and 
contributed  to  the  payment  of  his  wages,  such  payment  being 
made  through  appellant,  plaintiff  was  neither  a  trespasser,  nor  a 
mere  licensee.  In  such  mine,  and  that  defendant  would  owe  him 
the  duty,  while  so  engaged,  to  furnish  him  a  reasonably  safe 
place  in  which  to  work,  Is  correct 

Princeton  Coal,  etc.,  Co.  v.  Downer,  130, 144  (7). 

22.  Coal  Mines. — Rooms. — Mining  Boss. — Instructions. — In  an  ac- 
tion for  damages  by  a  shot  flrer  in  m  coal  mine,  an  instruction 
that  If  the  jury  should  find  that  it  was  the  duty  of  the  mine 
boss  to  direct  and  govern  the  form  and  location  of  the  rooms  and 
that  it  was  his  duty  to  make  the  partition  walls  fifteen  feet 
thick  and  he  negligently  failed  to  do  so,  that  at  the  place  the  shot 
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was  fired  such  wall  was  only  five  to  sevea  feet  thick,  that  this 
was  the  proximate  cause  of  the  iujury,  that  the  plaintiff  was  not 
guilty  of  contributor^'  negligence  and  that  the  risk  was  not  a^ 
sumed,  the  verdict  should  be  for  the  plaintiff,  is  a  correct  state- 
ment of  the  law.    Princeton  Coal,  etc.,  Co.  v.  Downer,  136, 144  (8). 

23.  Coal  Mines. — Damages. — Issues. — Instructions  Concerning, — In 
un  action  by  a  coal  miner  for  damages  for  personal  fnjurles,  an 
instruction  that  the  preponderance  of  the  evidence  must  establish 
the  injury  substantially  as  alleged,  and  that  the  injury  was 
caused  by  the  negligence  of  defendant,  but  that  if  the  plaintiff 
was  an  exi)erienced  miner  and  knew  as  well  as  defendant  of 
the  danger,  he  cannot  recover,  furnishes  to  defendant  no  cause 
for  complaint         Princeton  Coal,  etc.,  Co.  v,  Dotoner,  136, 145  (9) . 

1'4.  Coal  Mines. — Shot  Firers. — Contributory  Negligence. — Assump- 
tion of  Uhl:. — Instructions. — In  an  action  by  a  shot  firer  in  a 
coal  mine  for  damages  caused  by  the  alleged  negligence  of  the 
operator  of  such  mine  in  making  the  partition  walls  of  the  rooms 
too  thin,  thereby  causing  a  shot  to  break  through  the  wall  to 
plaintiff's  injury,  the  elements  of  contributory  negligence  and 
assumption  of  risk  enter,  and  an  Instruction  thereon  is  proper. 

Princeton  Coal,  etc.,  Co.  v.  Downer,  136, 145  (10). 

25.  Latent  Dangers. — Failure  to  Warn. — Instructions. — ^An  Instruc- 
tion that  it  is  the  duty  of  a  master  to  warn  his  servant  who  is 
ignorant  of  a  danger,  known  to  the  master,  is  not  misleading  on 
the  ground  that  it  required  the  master  to  warn  the  servant 
against  obvious  dangers,  where  the  complaint  and  the  evidence 
showed  that  the  sen^ant  was  injured  by  splashing  water  upon 
hot  slag,  thereby  causing  an  explosion. 

Republic  Iron,  etc.,  Co.  v.  Lulu,  271, 279  (7) . 

26.  Latent  Dangers. — Duty  to  Warn. — Instructions. — In  an  action 
by  a  servant  against  defendant  iron  company  for  negligence  in 
failing  to  warn  him  of  the  dangers  of  the  contact  of  water  witli 
hot  slag,  an  instruction  that  the  duty  of  the  master  to  instruct  an 
ignorant  servant  of  latent  dangers  is  commensurate  with  the 
danger  to  be  apprehended.  Is  not  prejudicial. 

Republic  Iron,  etc.,  Co.  v.  Lulu,  271, 280  (8) . 

27.  Latent  Dangers. —  Implied  'Soiice. —  Instructions. — "If tt«t." — 
"May." — In  an  action  by  a  servant  against  defendant  iron  com- 
pany for  failing  to  inform  him  of  the  latent  danger  of  the  con- 
tact of  water  \^ith  hot  slag,  the  refusal  of  an  instruction,  that  if 
the  jury  should  find  that  the  plaintiff  worked  in  close  proximity 
to  such  slag  prior  to  his  injury  and  that  it  was  common  knowl- 
edge among  the  employes  that  the  contact  of  water  with  hot  slag 
would  cause  an  explosion,  the  jury  must  consider  such  evidence 
on  the  question  of  such  servant's  notice  of  such  danger,  is  not 
erroneous,  since  said  instruction  confines  the  jury  to  the  bare 
facts  stated  therein.    Roby,  J.,  concurs. 

Republic  Iron,  etc.,  Co.  v.  Lulu,  271, 280  (9) . 

28.  Defective  Machinery. — Interrogatories. — In  an  action  by  the 
administrator  of  a  deceased  servant  against  his  master,  the  first 
paragraph  of  complaint  Alleging  negligence  in  providing  a  crane 
with  old  and  rotten  rails  to  rest  the  cab  upon,  and  in  providing 
weakened  and  crystallized  hog  chains  for  lifting  the  loads,  an- 
swers to  interrogatories  to  the  jury  that  the  death  was  caused 
solely  by  the  crystallization  and  breaking  of  the  hog  chain,  and 
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that  the  crystallization  thereof  was  undlscoverable  by  the  use  of 
ordinary  care,  are  irreconcilable  with  a  general  verdict  for  the 
plaintiff  on  such  issues.  Ittenhaoh  v.  Thomas,  420, 427  (5),  429  (5). 

21).  Defective  Machinery, — Interrogatories. — In  an  action  by  an  ad- 
ministratrix for  the  death  ^  her  decedeut  caused  by  the  alleged 
negligence  of  defendant  in  providing  a  ci'ane  with  hog  chains 
negligently  adjusted  so  tliat  one  chain  bore  the  entire  load  and 
the  conseiiuent  breaking  thereof,  answers  to  the  interrogatories 
to  the  jury  that  the  chain  broite  because  of  the  Improper  adjust- 
ment, that  there  was  nothing  to  indicate  that  the  chain  was  in- 
sufficient to  carry  the  load  placed  upon  it  and  that  decedent  was 
In  a  better  position  than  any  one  else  to  ascertain  whether  any 
particular  chain  should  be  tightened  or  slackened  are  not  ir- 
reconcilable with  a  verdict  for  the  plaintiff  as  to  such  Issue,  since 
evidence  was  admissible  to  show  that  the  decedent  was  away 
when  the  adjustment  was  made  and  had  just  returned  and  knew 
nothing  thereof.  Ittenbach  v.  Thomas,  420, 4;J0  ( 7 ) ,  434  ( 7 ) . 

:'0.  Railroads. —  Defective  Pilots, —  Interrogatories. —  Verdict. —  In 
an  action  by  a  brakeman  for  injuries  received  liecause  of  an  al- 
leged defective  pilot,  on  which  he  was  riding  by  order  of  his 
locomotive  engineer,  answers  to  interrogatories  that  the  plaintiff 
went  through  the  cab  window  and  upon  the  i)ilot  while  the  en- 
gine was  moving,  that  the  nose  of  the  pilot  struck  a  mil  at  a 
crossing  and  was  broken,  that  it  did  not  fall  by  reason  of  plain- 
tiff's weight  as  alleged,  that  the  plaintiflf  was  ordered  by  the 
locomotive  engineer  to  flag  an  api>roacbing  train  and  that  the 
plaintiff  could  not  do  so  without  riding  on  such  pilot,  and  that 
he  had  been  furnished  a  book  of  rules,  which  he  had  agreed  to 
study,  are  not  irreconcilable  with  a  general  verdict  for  plaintiff. 

Chicago^  etc.,  R,  Co,  v.  Kirarofe,  407,  409  (2). 

31.  Contributory  Neifligcnce. — Riding  upon  Engine  Pilot. — Jury. — 
Whether  a  brakeman  was  guilty  of  contributory  negligence  in 
riding,  under  the  order  of  his  locomotive  engineer,  upon  the  pilot 
of  an  engine  in  order  to  flag  an  approaching  train,  is  a  question 
for  the  jury.  Chicago,  eta,  R,  Co,  v.  Kiracofe,  407, 410  (3) . 


Actio  personalis  moriiur  cum  persona:  A  personal  right  of  action 
dies  with  the  person ;  Wilson  v.  Jackson  Hill  Coal,  etc,  Co,,  150, 
154. 

Damnum  absque  injuria:  Loss,  hurt  or  harm  without  Injury  In 
the  legal  sense.  Lake  Shore,  etc.,  R,  Co.  v.  Chicago,  etc,  R.  Co., 
584,  5.b7. 

Expressio  unius  est  cjcchtsio  alterius:  The  express  mention  of  one 
thing  implies  the  exclusion  of  another ;  Straus  v.  Yeagcr,  448,  458. 

Sic  utere  tuo  alenium  noti  lacdas:  So  use  your  own  as  not  to  in- 
jure another;  Niagara  Oil  Co.  v.  Jackson,  238,  241 ;  Peru  Heating 
Co.  V.  Lenhart,  319,  32(5;  Lake  Shore,  etc.,  R,  Co.  v.  Chicago,  etc., 
R.  Co.,  5.S4,  5.S7. 

"MAY''— 

See  WoBDS  and  Phrases. 

MECHANICS'  liens- 
Co  Mfrflotor*. — Subcontractors, — Prior  to  the  taking  effect  of  the  act 
of  ]1K)9   (Acts  1009  p.  295)   a  mechanic's  lien  could  not  be  en- 
forced on  behalf  of  a  contractor  or  subcontractor. 

Shutt  v.  Smith,  ICO,  161  (1). 
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See  Masteb  and  Servant  11^  12l 

When  right  of  action  accrues  to  widow,  where  husband  was 
mortally  injured  in  a  coal  mine,  see  Limitation  of  Actions  2. 

Evidence  In  actions  for  injuries  in,  see  Master  and  Servant  15,  16. 

Instructions  in  actions  for  Injuries  in,  see  Master  and  Servant 
21-24. 

Duties  of  Inspection, — Reliance  upon  Performance  of, — It  is  the 
common-law  and  the  statutory  duty  of  the  operator  of  a  coal 
mine  to  inspect  the  worliing  places  of  miners  and  keep  them  in 
a  reasouahly  safe  condition  for  the  use  of  servants;  and  an  em- 
ploye has  the  right  to  rely  upon  the  operator's  performance  of 
such   duty.  Princeton  Coal,  etc,,  Co.  v.  Dotcner,  136, 142  (3) . 

MISJOIKDEBr- 

Failure  to  move  to  separate  causes  waives  question  as  to  prc^riety 
of  receiving  separate  verdicts,  see  Appeal  9;  Perley  v.  Schmidt 
Cut  Stone  Co,,  344,  348  (5). 

MI8BEPBESENTATI0NS— 

See  Fraudulent  Conveyances. 


See  Reformation. 

MOBTGAOES— 

As  to  series  of  notes  secured  by,  see  Bills  and  Notes  5;  Kerhaugh 
V.  Nugent,  43,  51     (5). 

1.  Default  in  Payment. — Equitable  Relief. — Where  a  mortgagor 
defaults  in  the  payment  of  one  of  a  series  of  notes,  thereby 
causing  the  entire  debt  to  become  due,  equity  will  refuse  relief, 
except  for  good  cause  shown.  Kerhaugh  \.  "Nugent,  AZ,^\  (6). 

2.  Failure  to  Pay. — Excuses. — Inequitable  Misconduct  of  Mort- 
gagee.— Where  a  mortgagee's  Inequitable,  but  not  necessarily 
fraudulent  misconduct  is  the  cause  of  the  mortgagor's  failure  to 
pay  a  note  at  its  maturity,  equity  will  not  permit  the  foreclosure 
of  the  mortgage,  provided  the  mortgagor  is  ready  to  pay  the  note. 

Kerbaugh  v.  Nugent,  43, 52  (8),  55  (8) . 
MOTIONS— 

See  Pleading. 

MULTIPLICITY  OF  SUITS— 

See  Injunction  5. 

MUNICIPAL  GOBPOBATIONS— 

See  Waters. 

Api)ellate  Court  has  no  Jurisdiction  of  appeal  from  judgment  for 
street  assessments,  where  circuit  court  had  none,  see  Appeal  1 : 
Holderman  v.  Toion  of  North  Manchester,  491,  494  (4). 

Verdict  that  street  was  defective,  conclusive  on  appeal,  where  evi- 
dence was  conflicting,  see  Appeal  61;  City  of  Indianapolis  v. 
Schoenig,  76,  80  (5). 

Violating  ordinances  of,  see  Railroads. 

1.  Officers,-— Fire  Chief.— RefnovaL—Vnaer  §8781  Bums  1908,  Acts 
1905  p.  219,  §160.  providing  that  "every  member  of  the  fire  and 
police  forces,  and  all  other  appointees  of  the  commissioners  of 
public  safety,  shall  hold  office  until  they  are  removed  by  the 
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board"  and  that  '*they  may  be  removed  for  any  cause  other  than 
politics,"  after  a  hearing  upon  preferred  charges,  a  fire  chief  of 
a  dty  of  the  third  class  cannot  be  removed  for  political  reasons. 

Leonard  v.  City  of  Terre  Haute,  104, 110  ( 1 ) . 

2.  Officers,— Fire  Chief.-— Vnder  §8780  Burns  190S,  Acts  1005  p. 
219,  §159,  providing  that  the  board  of  public  safety  "shall  ap- 
point ♦  ♦  ♦  a  chief  of  the  fire  force  and  all  other  officers, 
members  and  employes  of  such  fire"  force,  such  chief  is  a  public 
officer  and  can  be  discharged  from  such  office  only  as  the  statute 
directs,  Leonard  v.  City  of  Tcrre  Haute,  104, 110  (2) . 

3.  Firemen, —  Fire  Chief. — Salary. —  Complaint, —  A  complaint  in 
two  paragraphs,  the  first  of  which  alleges  that  the  plaintiff  was 
fire  chief  of  defendant  city  of  the  third  class,  that  the  board  of 
safety  discharged  him  for  political  reasons  only,  and  that  a  cer- 
tain sum  is  due  to  him  as  salary,  the  second,  alleging  that  he  had 
been  a  member  of  the  fire  force  for  twenty  years  and  had  never 
been  dismissed  and  that  there  was  due  to  him  a  certain  sum, 
is  sufficient,  such  discharge  being  void,  such  complaint  entitling 
plaintiff  to  recover  upon  one  paragraph  but  not  upon  both. 

Leonard  v.  City  of  Terre  Haute,  104, 110  (3),  114  (3). 

4.  Fire  Chief. — Salary. — Anstcer. — In  an  action  by  a  chief  of  the 
fire  department  of  a  city  of  the  third  class  for  salary  as  chief 
and  also  as  a  fireman,  answers  alleging  that  the  plaintiff  sur- 
rendered and  abandoned  the  position  as  fire  chief  and  as  a  fire- 
man aro  sufficient  on  demurrer,  since  they  constitute  arirumenta- 
tive   denials.  Leonard  v.  City  of  Tcrre  Haute,  104, 114  (5) . 

5.  Firemen. — Salary. — Performance  of  Duty. — The  statute  makes 
provision  for  the  appointment,  compensation  and  removal  of  city 
firemen,  and  since  their  duties  are  of  a  public  nature  they  are  so 
far  official  that  either  a  chief  or  a  fireman  is  entitled  to  his  sal- 
ary as  an  incident  to  the  position,  whether  he  performs  the  duties 
of  such  position  or  not. 

Le&nard  v.  City  of  Terre  Haute,  104, 114  (7). 

f)a.  Firemen. — Salaries. — Evidence. — Evidence  that  the  plaintiff  was 
a  fire  chief  in  a  city  of  the  third  class,  that  the  board  of  safety 
appointed  another,  that  plaintiff  introduced  the  new  appointee 
and  asked  to  be  assigned  to  duty  under  him  and  that  he  was 
never  so  assigned,  does  not  support  a  verdict  for  defendant,  where 
one  paragraph  of  complaint  alleged  that  plaintiff  was  a  fire  chief 
and  that  such  board  discharged  him  for  political  reasons  only, 
and  another  alleged  that  he  was  a  fireman  and  had  never  been 
discharged.  Leonard  v.  City  of  Terre  Haute,  104, 115  (9) . 

6.  Street  Improvements. — Anf<essments. — Appeal. — Under  §8714 
Burns  1008,  Acts  1905  p.  219,  §109,  providing  that  "the  question 
of  special  benefits  shall  be  deemed  conclusively  determined  by 
and  in  the  proceedings  before  the  board  of  public  works,"  and 
§8716  Burns  1908,  Acts  1905  p.  219,  §111,  providing  that  if  the 
owner  of  any  lot  shall  petition  the  circuit  court  within  ten  days 
from  the  completion  of  the  assessment  roll,  the  court  shall  ap- 
point three  appraisers  whose  report  "shall  be  final  and  conclu- 
sive," no  appeal  lies  from  the  assessment  so  made,  and  a  defend- 
ant in  a  foreclosure  suit  cannot,  therefore,  contest  the  amount  of 
his  assessment.  Farnham  v.  Schneider,  509, 510  (1) ,  511  (1 ) . 

7.  Street  Assessments. — Statutes. — Amendments, — Saving  Clauses. 
—Section  four  of  the  act  of  1909  (Acts  1909  p.  412)  providing 
that  any  aggrieved  lot  owner  may  appeal  to  the  circuit  court  from 
his  assessment,  repeals  that  part  of  §8716  Bums  1908,  Acts  1905 
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p.  211),  §111,  providing  for  the  appointment  by  the  court  of  ap- 
praisers to  reassess  the  benefits ;  and  as  there  is  no  saving  clause 
to  such  act  of  1909,  the  court  is  powerless  to  proceed  under  such 
§8716  with  a  petition  theretofore  filed  in  accordance  therewith. 
lioldennan  v.  Toum  of  yorth  Manchester,  491, 493  (1). 

8.  Street  AHseanmentH. — Petition  to  Appoint  Appraisers, — Appeal. — 
The  rights  and  remedies  in  street  iniprovemeut  proceedings  are 
entirely  statutory;  and  a  petition,  under  §8716  Bums  1908,  Acts 
ll)(ir>  p.  219,  §111,  for  the  court  to  appoint  appraisers  to  reassess 
the  benefits  to  petitioner's  lot,  does  not  constitute  an  appeal  to 
the  circuit  court ;  and  the  court  is  without  Jurisdiction  to  hear 
Judicially  any  matter  connected  with  such  assessment. 

Ilolderman  v.  Toicn  of  Nortk  Manchester,  491, 494  (2). 

9.  Street  Assessments. — Conclusiveness  of. — Appeal. — No  appeal 
lies  from  a  street  assessment  made  pursuant  to  §8716  Burns 
1908,  Acts  V.jm  p.  21J>,  §111,  providing  that  the  boards  of  public 
works  shall  assess  the  abutting  lots  for  the  cost  of  street  im- 
provements, and  that  if  the  owner  of  any  lot  is  aggrieved  he  may 
petition  the  circuit  court  for  the  appointment  of  appraisers, 
whose  report  shall  l>e  "final  and  conclusive." 

Holderman  v.  Toim  of  North  Manehcster,  491, 494  (3). 

10.  Street  Improvement  Assessment ». — Waiver. — Personal  LiahiU 
it  If. — A  waiver  executed  l»y  a  frontager  cuts  off  his  right  to  make 
a  defense  to  a  street  improvement  assessment  for  anything  ap- 
])oaring  or  omitted  in  the  assessment  proceedings,  and  makes  him 
personally  responsible  for  the  deficit  of  cost  and  interest  exist- 
ing after  the  sale  of  the  assessed  lot  on  foreclosure  of  the  lien. 

OubUns  V.  Harrington,  488, 490  (1). 

11.  Street  Improvement  Assessments, — Foreelosure. — Complaint. — 
Conditions  I'reeeilent. — Abatement. — A  complaint  to  foreclose  a 
stVeet  im[>rovoinoiit  lien  that  fails  to  allege  the  giving  of  the 
rtMiuisite  notice  to  defendant  to  pay  the  amount  due,  Is  bad  both 
as  to  the  enforcement  of  the  Hen  and  as  to  the  securing  of  a  per- 
sonal judgment.  Guhhins  v.  Harrington,  488, 490  (2). 

12.  t^trect  Improvement  Assessments, —  Statutes. —  Contracts. — 
Street  improvement  liens  are  statutory;  and  the  remedy  for  en- 
forcing them  may  be  altered  by  the  legislature  at  any  time  before 
cimtract  rights  intervene.  Chibbins  v.  Harrington,  488, 490  (3) . 

13.  Street  Improvement  Assessments. — Liens. — Foreclosure. — No- 
tiee.—Abatement.^Vn^eT  §8721  Burns  1908,  Acts  1907  p.  550,  §3, 
providing  that  no  person  who  has  filed  a  waiver  in  a  street  im- 
I)rovement  proceeding  shall  be  sued  unless  "served  with  fifteen 
days'  personal  written  notice  of  such  delinquency,"  a  suit  filed 
without  the  giving  of  such  notice  may  be  abated. 

Oiibbins  y,  Harrington,  4SS,  4^1  (4). 

14.  Street-Improvement  Liens. — Priority.— Statutes. — Under  §3623f 
Burns  1901,  Acts  1901  p.  534,  §6,  providing  that  street-improve- 
ment "assessments,  as  made,  shall  be  a  lien  upon  the  several 
lots,  tracts  of  land  and  parcels  of  ground  to  the  same  extent  that 
taxes  are  a  lien  upon  such  property,  and  shall  be  collectible  in 
the  same  way  that  taxes  are  collected,"  the  liens  of  two  or  more 
street-improvement  assessments  are  equal,  though  such  improve- 
ments are  made  at  different  times. 

Brovmell  Improv,  Co.  v.  Vixon,  195,  199  (2),  200  (2),  201  (2), 
210  (2). 
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15.  Taxation. —  *'Taxes." —  ^^Assessments,** —  Statutes, —  The  words 
"taxes"  and  "assessments*  as  used  in  §3623f  Burns  1901,  Acts 
1901  p.  534,  §6,  providing  that  "the  assessments  [for  street  im- 
provements] ♦  ♦  ♦  shall  be  a  lien  upon  the  several  lots, 
♦  ♦  ♦  to  the  same  extent  that  taxes  are  a  lien  upon  such 
property,"  import,  respectively,  a  charge  levied  ujwn  the  person 
or  property  for  the  support  of  the  government,  and  a  special  im- 
position placed  upon  property  to  pay  for  a  public  improvement. 

Rrownell  Improv.  Co.  v.  Mxon,  195,  201  (4). 

16.  Street-Improvement  Liens. — Enforcement. — Basis  of  Suit. — 
Collateral  Attack. — In  a  suit  to  forecloso  street-improvement 
liens,  the  assessments  made  constitute  the  basis  of  the  suit ;  and 
a  defense  that  the  contract  for  such  improvement,  and  the 
asses.sments  made,  were  void,  constitutes  a  collateral  attack  on 
the  judgment  of  the  council  in  making  them. 

Brownell  Improv,  Co.  v.  Nixon,  195, 204  (5). 

17.  Street  Improvements. —  Assessments. —  Jurisdiction. —  Statutes. 
— The  right  of  a  municipal  conwratlon  to  assess  property  for  the 
making  of  street  improvements  is  statutory;  and  the  statutory 
method  of  obtaining  jurisdiction  to  make  such  assessments  is 
mandatory  and  must  be  substantially  complied  with. 

Brownell  Improv.  Co.  v.  Nixon,  195, 204  (6). 

18.  Street'Improvemerit  Assessments. —  Void. — Collateral  Attack. — 
Where  a  city  council,  having  no  jurisdiction  thereof,  makes 
assessments  for  street  improvements,  its  action  is  void;  and  if 
such  want  of  jurisdiction  appears  upon  tlie  face  of  its  proceed- 
ings, the  validity  thereof  may  be  questioned  on  a  collateral  at- 
tack. Brownell  i mprov.  Co.  v.  Nixon,  195,  205  (7) . 

19.  Street-Improvement  Assessments, — Jurisdiction.  —  Notice. — 
Where  a  frontager's  name,  In  a  street-improvement  jiroceeding, 
was  omitted  from  the  notice  given  by  the  city  clerk  of  the  meet- 
ing of  the  city  commissioners,  as  required  by  §3623c  Burns  1901, 
Acts  1901  p.  534,  §3,  but  notice  by  publication  was  given  as  re- 
quired by  §3G23d  Bums  1901.  Acts  1901  p.  534,  §4,  setting  forth 
the  location  and  terminal  points  of  the  improvement,  the  date  of 
filing  the  commissioners'  report,  and  the  time  of  the  meeting  of 
the  council  to  consider  such  assessments,  inviting  all  persons  in- 
terested to  appear,  the  council  had  jurisdiction  of  the  matter, 
and  an  assessment  so  confirmed  by  the  council  is  valid. 

Brotonell  Improv.  Co.  v.  Nixon^  195, 205  (8). 

20.  Street-Improvement  Assessments. — Jurisdiction  of  Council, — 
The  common  councils  of  cities  have  exclusive  original  jurisdiction 
of  the  subject-matter  of  street-improvement  assessments,  and  In 
the  exercise  thereof  they  act  in  an  administrative  capacity  until 
notice  is  given,  and  property  owners  appear  for  the  final  adjust- 
ment of  assessments,  when  their  action  is  ^tta^i-judlclal. 

Brownell  Improv.  Co.  v.  Nixon,  195,  206  (9). 

2L  Street  Improvements.— Notice  to  Bidders. — Under  S3623a  Bums 
1901,  Acts  1901  p.  534,  §1,  providing  that  "when  the  common 
council  of  any  city  ♦  ♦  ♦  desires  to  make  any  street  ♦  ♦  ♦ 
Improvement,  it  shall  ♦  ♦  ♦  fix  a  date  upon  which  bids  will 
be  received,"  and  "shall  give  notice  of  the  letting  of  such  con- 
tract," the  common  council  cannot,  in  the  absence  of  notice  to 
the  bidders,  let  a  contract  for  such  improvement. 

Brownell  Improv,  Co,  v.  Nixon,  195, 206  (10). 
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22.  fitrcet  Improvements, — Jurisdiction. — Presumptions. — ^Where  a 
coninion  couiuil  has  jurisdictiou  to  order  the  making  of  street 
iuipn»v(Mnents.  suth  Jurisdiction  is  presumed  to  continue,  unless, 
ui)oii  tlie  lace  of  the.couucils  proceedings,  it  appears  to  have 
been  lost.  BroivncU  Improv.  Co.  v.  yixon,  195, 207  (11). 

23.  Street  Improvement  ft. — Plans. — Notice. — Special  Findings, — In 
a  suit  for  the  foreclosure  of  a  street-improvement  lien,  special 
lindinps  that  the  resolution  of  the  council  for  the  making  of  such 
Improvement  ct)nfonne<l  to  the  statutory  requirements  (f3G2:Ja 
Burns  11»0I,  AcLs  11K)1  p.  5%  H),  that  the  notice  to  bidders  re- 
ferred to  plans  and  siK?citicatIoiis  on  tile  with  the  city  clerk,  but 
failing  to  show  that  the  plans  and  si)ecifications  referred  to  in 
the  notice  wei*e  a  i)art  of  the  resolution,  and  that  the  council 
chanjjcd  the  plans  and  spccllicatii»ns  on  lile  with  the  clerk  after 
the  bids  were  received,  do  n<»t  show  a  loss  of  jurisdiction,  since 
the  change  of  the  i)lans  on  tile  with  the  clerk  might  have  been 
made  to  conform  to  the  resolution  of  the  (Hiuncil. 

lirownell  Improv.  Co.  v.  Nixon,  195,207  (12). 

24.  Street  Improvement  a. — Notice. — Estoppel. — Where  some  notice 
of  a  street  improvement  is  given  and  tlie  conned  holds  it  suffi- 
cient, frontagers  who  know  of  the  street  improvement  and  who 
stand  by  without  objection  until  the  work  is  completed  are 
estopped  to  question  the  validity  of  the  notice  or  the  jurisdiction 
of  the  council  to  order  such  Improvement. 

Broicnell  Improv.  Co.  v.  Nixon,  195, 208  (13). 

25.  Street-Improx-ement  Liens. — Equity. — Suits  to  foreclose  street- 
improvement  liens  are  of  equitable  cognizance. 

Broicnell  Improv.  Co,  v.  Nixon,  195,  208  (14),  210  (14). 

26.  Street  ImprovcmeiHs. — Notice. — Estoppel. — Special  Findings. — 
While  it  is  true  that  a  subsequent  purchaser  of  a  lot  assessed 
for  street  improvements  who  knew  of  the  making  of  such  im- 
provements would  not  be  estopped  to  contest  the  validity  of  the 
notice  of  the  improvements  where  the  owner  did  not  know  of  the 
making  of  such  improvements,  yet  where  the  special  findings 
show  that  the  owner  was  present  when  the  council  awarded  the 
contract  for  the  improvements,  and  that  three  times  a  week  he 
visited  his  daughter,  who  lived  on  the  street  where  the  improve- 
ments were  being  made,  notice  Is  sufficiently  shown. 

Brownell  Improv.  Co.  v.  Nixon,  195, 211  (15). 

27.  Streets. — Defective  Gutters. — Jury. — Whether  a  gutter  along  a 
street,  twenty-eight  ln<Iies  deep,  and  so  situated  that  a  pedestrian 
in  the  night  might  fall  therein  while  passing  along  the  street, 
was  dangerous  to  pedestrians,  is  a  question  for  the  jury. 

City  of  Indianapolis  v.  Schoenig,  76, 78  (3). 

28.  Streets. — Defeefi^. — EvitUmce. — Question  for  Jury. — Where  the 
evidence  in  reference  to  an  alleged  defect  in  a  street  is  without 
conflict,  but  reasonable  men  might  differ  as  to  whether  such  de- 
fect constituted  a  dangerous  one,  the  question  thereof  is  one  for 
the  jury.  City  of  Indianapolis  v.  Schoenig,  76, 80  (4) . 

29.  Streets.— Gutters. — Guards. — It  Is  the  duty  of  a  city  In  the 
construction  (  f  its  streets  to  make  the  traveled  way  thereof  and 
adjacent  places  reasonably  safe  for  travel,  and  a  failure  therein 
renders  It  liable  to  one  injured  thereby. 

City  of  Indianapolis  v.  Schoenig,  76, 80  (6). 
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30.  Streets. — Defects, — Contributory  Negligence. — Care. — A  pedes- 
trian who  walks  diagonally  across  a  street  instead  of  going 
straight  across  from  sidewalk  to  sidewalk  is  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  such  pedestrian  being 
required  to  use  care  commensurate  with  the  known  danger;  but 
where  he  is  ignorant  of  the  defect  in  tJie  street  that  caused  his 
injury,  he  may  assume  that  the  street  is  reasonably  safe  for 
travel.  City  of  IndianapoUa  v.  Schoenigy  70, 81  ( 7 ) . 

31.  Streets. — Care  Required. — Frequency  of  Use. — Municipal  cor- 
porations are  not  Insurers  of  the  safety  of  their  streets  and  side- 
walks, but  are  required  to  exercise  ordinary  care  to  keep  them 
in  a  reasonably  safe  condition  for  travel;  and  ordinary  care 
varies  with  the  frequency  of  the  use  of  tlie  streets. 

City  of  Huntington  v.  Bartrom,  117, 121  (4) . 

32.  ycgligence. — Streets. — Defective  Sidcicallcx. — Infants. — A  child 
seven  years  old  is  not  sui  juris,  nor  guilty  of  C(?ntributory  nei;li- 
gence,  as  a  matter  of  law,  in  failing  to  avoid  stumbling  over  a 
stone  projecting  three-fourths  of  an  inch  above  the  sidewalk,  and 
iu  any  event,  a  general  verdict  in  its  favor  is  conclusive  as  to 
l)Oth  questions.  City  of  Huntington  v.  Bartrom,  117, 119  (1). 

t^.  Defective  Sidetcalks. — Negligence. — A  city  is  not  guilty  of 
negligence  in  constructing  and  maintaining,  in  a  sparsely  settled 
part  thereof,  a  sidewalk  with  a  stone  projecting  above  the  sur- 
face thereof  three-fourths  of  an  inch  and  which  stone  is  two 
inches  in  diameter  but  slopes  from  the  top  to  the  surface  of  the 
sideivalk 

CityofHuntingtony. Bartrom,  117, 120  (2),  121  (2),  123  (2). 

34.  Negligence. — Action. — In  the  absence  of  negligence,  no  action 
lies  against  a  city  on  account  of  injuries  occasioned  by  a  defect- 
ive sidewalk.  City  of  Huntington  v.  Bartrom,  117, 121  (3) . 

;jr>.  Liability  for  Negligence. — Cities  have  no  statutory  liability  for 
defects  and  dangers  in  streets,  but  they  are  liable  for  negligence 
in  the  maintenance  thereof. 

City  of  Indianapolis  v.  Slider,  3.S,  41  ( 1) . 

30.  Streets. — Dead  Trees. — Negligence. — Complaint. — A  complaint 
alleging  that  defendant  city  "authorized,  permitted,  and  negli- 
gently allowed  a  dead,  rotten  and  decayed  tree  to  stand  ♦  ♦  ♦ 
between  the  sidewalk  and  roadway  of  said  [Pennsylvania!  street 

♦  *  ♦  four  weeks  after  it  had  notice  of  its  dangerous  condi- 
tion ♦  ♦  ♦  without  placing  around  it,  or  at  it,  any  safe- 
guards or   railings  to  give  notice   of   its   dangerous   character 

♦  *  ♦;  that  the  plaintiff  ♦  *  ♦  ^vas  lawfully  walking  ui)on 
said  sidewalk,  and  without  any  notice  of  the  dead,  rotten  and 
detayod  character  of  said  tree,  or  its  dangerous  nature  ♦  ♦  ♦ 
and  in  the  use  of  all  due  care,  when  said  dead,  rotten  and  de- 
cayed tree  fell  with  great  force  and  violence  upon*'  her,  to  her 
damage,  is  bad,  since  it  fails  to  show  that  the  tree  fell  be<,'ause  it 
was  dead,  rotten  and  decayed. 

City  of  Indianapolis  v.  Slider,  38, 42  (0) . 
"MTJST"— 

See  WoBos  and  Philvses. 

MUTUAL  BENEFIT  SOCIETIES— 
See  Insuhance. 
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NEGLIGENCE— 

See  Oarriebs;  Corporations;  Damages;  Master  and  Servant; 
Uailroaos  ;  Telegraphs  and  Tixephones. 

1.  Concurrent. — lAahility. — Where  plaintiff's  Injuries  were  caused 
by  the  concurrent  or  successive  negligence  of  two  or  more  per- 
sons, one  of  such  persons,  when  sued  alone,  cannot  escape  liability 
on  the  ground  that  the  results  of  the  injuries  from  others  can- 
not be  apportioned  under  the  evidence. 

IShcrman  v.  Indianapolis  Traction^  etc.,  Co,,  623, 629  (4). 

2.  Proximate  Cause. — What  is. — The  proximate  cause  of  an  injury 
or  death  is  the  decisive  cause. 

Cumberland  TeL,  etc.,  Co.  v.  Kran::,  67,  74  (9). 
Peru  Heating  Co.  v.  Lenhart,  319.  ::20  (5). 

3.  Proximate  Cause. — The  proximate  cause  of  an  injury  is  the  de- 
cisive cause;  and  it  may  consist  in  omission  as  well  as  commis- 
sion. Republic  Iron,  etc.,  Co,  v.  Lulu,  271, 277  (3) . 

4.  Proximate  Cause, — Question  of  Late  or  Fact. — Where  the  facts 
are  undisputed,  what  is  tlie  proximate  cause  of  an  injury  is  a 
<iuestiuu  of  law.  Cumberland  Tel.,  etc,  Co.  v.  Kranz,  67,  73  (3). 

5.  Proximate  Cause. — Negligence  to  be  actionable  must  be  the 
proximate  cause  of  the  injury  complained  of. 

City  of  Indianapolis  v.  Slider,  3S,  41  (2). 

6.  Proximate  Cause. — Definition, — ^The  proximate  cause  of  an  in- 
jury is  tliat  cause  which  in  a  natural  and  continuous  sequence, 
nn])rolven  by  any  new,  independent  cause,  produces  the  injury, 
and  without  which  the  injury  would  not  have  hai)pene(l. 

City  of  Indianapolis  v.  Slider,  38, 42  ( 3  ) . 

7.  Complaint. — Essentials. — A  complaint  cannot  be  aided  by  other 
parts  of  tiie  record,  must  contain  every  material  fact,  must  not 
be  e<iui vocal  and  must  show  that  the  acts  complained  of  were  the 
proximate  cause  of  the  injuries  sustained. 

Chicago,  etc.,  R,  Co.  v.  Coon,  675, 679  (1). 

S.  Wilful  Injuries. — Complaint. — A  single  paragraph  of  complaint 
cannot  combine  a  negligent  injury  with  a  wilful  one,  such  torts 
])cii\g  inconsistent;  and  where  both  are  alleged  the  court  must 
determine  from  the  language  used  which  was  really  intended. 

Barrett  v.  Clereland,  etc,,  R,  Co,,  668, 671  (2). 

9.  Contributory. — Negativing. — Complaint. — Since  1899  (Acts  1899 
p.  r»S,  §;i(J2  Burns  190S)  it  is  not  necessary,  in  a  complaint  for  per- 
sonal injuries,  to  negative  contributory  negligence,  a  complaint, 
otlicrwise  good,  being  sufficient  where  it  does  not  affirmatively 
show  such  negligence. 

Fort  Wayne  Traction,  etc.,  Co,  v.  Miller,  633, 638  (2). 

10.  Elements. —  Knovledoe. —  Complaint, —  A  complaint  for  negli- 
g(^ncc  must  allege  facts  showing  a  duty  owing  to  plaintiff  from  de- 
fendant, and  that  the  defendant  hud  knowledge  thereof. 

Barrett  v.  Cleveland,  etc.,  R.  Co.,  668, 673  (4). 

11.  Complaint. — ^A  complaint  for  negligence  is  bad  where  it  fails 
to  connect  the  injury  with  the  negligence. 

City  of  Indianapolis  v.  Slider,  38, 43  (7). 

12.  Heating  Companies. — Turning  Off  Heat. — Freezing. — Flooding. 
— Damarfcs. — Proximate  Cause. — Complaint. — A  complaint  by  ten- 
ants of  the  first  floor  of  a  building,  alleging  that  the  defendant 
landlord  had  such  building  piped  for  hot-water  heat,  that  de- 
fendant heating  company  contracted  with  tenants  of  the  second 
floor  to  furnish  heat  to  them,  that  such  tenants  afterward  notl- 
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fled  such  landlord  and  such  company  that  they  did  not  longer 
desire  such  heat,  that  such  defendants  so  negligently  turned  off 
such  heat  that  the  pipes  froze  and  burst,  damaging  the  plaintiffs* 
goods  on  the  first  floor,  states  a  cause  of  action  against  both  de- 
fendants, and  sufficiently  shows  that  their  negligence  was  the 
proximate  caui"e  of  the  damages. 

Peru  Heating  Co,  v.  Lew  ft  a  r*,  319, 326  (3),  328  (3),  330  (3). 

13.  Contributory. — Burden  of  Pleading  and  Proving, — ^The  burden 
of  proving  contributory  nepligeuce  rests  upon  the  defendant  (§362 
Burns  1908,  Acts  1899  p.  TxS). 

Chicago,  vU\,  R,  Co.  v.  Crinihcr,  12,  13  (1),  10  (1),  20  (1). 
V^i7\ona,  etc.,  U.  Co.  v.  Rousneau,  248, 250  (1). 

14.  Contributory.— Scgativing.— Complaint.— Since  1899  (Acts  1899 
p.  58,  §362  Burns  1908)  a  complaint  for  negligence  need  not  neg- 
ative contributory  negligence. 

Chicago,  etc,  R.  Co.  v.  Coon,  675, 682  (4). 

15.  Contributory. — Burden  of  Proof. — Destruction  of  Property. — In 
actions  for  the  destruction  of  property  by  negligence,  the  burden 
of  proving  freedom  from  contributory  negligence  Is  on  the  plain- 
tiff. Cumberland  Tel,  etc.,  Co.  v.  Kranz,  67,  75  (10) . 

16.  Contributory. — Burden  of  Proof. — Contributory  negligence  con- 
stitutes a  defense ;  and  the  burden  Is  on  defendant  to  prove  such 
defense  by  a  preponderance  of  the  evidence. 

Harmon  v.  Foran,  262, 269  (8) . 

17.  Evidence. — Inferences. — Appeal. — In  a  negligence  case,  evidence 
of  facts  from  which  an  Inference  of  defendant's  negligence  arises, 
Is  sufflclent  to  sustain  a  verdict,  on  appeal. 

Winona,  etc.,  R.  Co.  v.  Rousseau,  248, 259  (11) . 

18.  Question  of  Law  or  Fact. — Negligence  is  sometimes  a  question 
of  fact,  sometimes  a  question  of  law,  and  sometimes  a  mixed 
question  of  law  and  fact ;  but  where  the  facts  are  undisputed,  or 
where  a  special  finding  Is  made,  negligence  becomes  a  question  of 
law.  Cumberland  Tel,  etc.,  Co.  v.  Kranz,  67, 73  (2) . 

19.  Proximate  Cause. — Contributory  Negligence. — Where  plaintiff 
shows  tliat  defendant's  negligence  was  the  proximate  cause  of  the 
death  of  his  two  horses,  and  that  plaintiff  did  not  contribute 
thereto,  he  is  entitled  to  recover. 

Cumberland  Tel,  etc.,  Co.  v.  Kranz,  67, 76  (12) . 

20.  Ei-idence. — Subsequent  Repairs. — In  an  action  for  negligence 
caused  by  defects,  evidence  of  defendant's  subsequent  repair  of 
such  defects  Is  not  admissible.  ffarrocf  v.  B mo n,  549,  555  (2). 

21.  Several  Acts. — Proof  of  One. — ^Where  several  acts  of  negligence 
are  alleged  In  the  complaint,  proof  of  one  is  sufficient. 

Chicago,  etc.,  R.  Co.  v.  Coon,  675, 684  (8) . 

22.  Joint  Tort  Feasors. — Verdict. — Favorable  to  One  and  Against 
the  Other, — Interrogatories. — Where  Joint  tort  feasors  are  sued 
and  there  is  a  general  verdict  against  one  thereof,  and  in  favor 
of  the  other,  but  answers  to  the  Interrogatories  show  that  both 
were  liable,  the  court  should  render  Judgment  on  the  answers  to 
the  Interrogatories  against  the  other,  the  amount  assessed  in  the 
Terdlct  against  the  one  governing  as  to  both. 

Peru  Heating  Co.  v.  Lenhart,  319, 335  (11) ! 

23b  Contributory. — Freedom'  from. — Special  Findings. — Telephone 
Wires. — Driving  Over. — Special  flndings  that  defendant  telephone 
company's  broken  wire,  heavily  charged  with  electricity,  was 
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lyinj;  upon  the  ground,  which  was  covered  with  gram  and  weeds 
tiiidiiij;  to  obscure  the  wire,  and  that  plalntifTs  servant  who  was 
competent,  and  who,  in  a  careful  manner,  drove  plaintiffs  team 
upon  it,  both  horses  being  killed,  sufficiently  show  freedom  from 
contributory  negligence 

Cuml>€rland  Tel,  eta,  Co.  y.  KranZp  67, 75  (11 ) . 
KEW 


Failure  of  evidence  to  support  complaint  must  be  made  ground  for, 
see  Appeal  5;  City  of  Indianapolis  v.  iSchoenig,  76,  78  (2). 

1.  Complaint. — Exhibits, — Foreign  Affidavits. — Authentication, — An 
affidavit,  certifle<i  to  by  an  officer  of  a  sister  state  and  attached  as 
an  exhibit  to  a  complaint  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence,  after  the  term,  cannot  be  considered  as  a 
part  thereof  where  it  is  not  authenticated  as  required  by  §498 
Bums  1908.  §475  U.  S.  1881,  providing  that  "when  any  affidavit 
is  taken  in  another  state,  and  certified  by  the  offii'cr  or  justice  of 
the  peace  taking  the  same,  under  his  hand  and  seal  of  office,  if  he 
have  any  such  seal,  and  attested  by  the  derk  of  the  circuit  or 
district  court,  or  court  of  common  pleas  of  the  county  where  such 
officer  exercises  the  duties  of  his  office,  under  the  hand  of  the 
clerk  and  seal  of  his  court,  the  clerk  also  certifying  that  the 
officer  or  justice  of  the  peace  is,  by  the  laws  of  said  state,  duly 
empowered  to  administer  oaths  ♦  ♦  •  such  affidavit  shall  be 
deemed  sufficiently  authenticated." 

First  Nat  Bank  v.  Mulford,  84, 87  (1 ) . 

2.  Newly- Discovered  Evidence, — How  Shorten, — Complaint. — ^A  veri- 
iled  complaint  for  a  new  trial  on  the  ground  of  newly-discovered 
evidence,  after  the  term,  setting  out  the  name  of  the  witness 
relied  upon  and  the  facts  to  which  he  will  testify,  sufficiently 
shows  such  newly-discovered  evidence  without  an  exhibit  setting 
out  the  authenticated  affidavit  of  the  witness. 

First  Nat,  Bank  v.  Mulford,  84, 88  (2) . 

3.  Action  for, — Nctrly-Discovered  Evidence, — Procedure. — The  pro- 
cedure in  an  action  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence,  after  the  term,  is  similar  in  pleading  and 
proof  to  any  other  civil  action. 

First  Nat,  Bank  v.  Mulford,  84, 89  (4 ) . 

4.  Neicly-Discovcrcd  Evidence, —  Diligence, —  Complaint, —  A  com- 
plaint for  a  new  trial,  after  term,  on  the  ground  of  newly-discov- 
ered evidence,  must  set  out  the  facts  showing  the  requisite  dili- 
gence to  discover  such  evidence  before  the  trial. 

First  Nat,  Bank  v.  Mulford,  84, 90  (5). 

5.  Neicly-Discovcred  Evidence. — Diligence. — Absent  Witness, — Com- 
plaint.— A  complaint  for  a  new  trial,  after  the  term,  on  the 
ground  of  newIy-discovcred  evidence,  alleging  that  the  witness 
whose  testimony  was  relied  upon  as  a  basis  for  securing  such 
new  trial  was  a  defaulter  and  had  absconded  on  August  8,  1907, 
and  that  from  that  time  until  his  arrest,  on  April  28,  1908,  ap- 
pellant made  diligent  search  for  him  in  all  parts  of  the  world, 
but  could  not  find  him,  shows  sufficient  diligenee  up  to  the  time 
of  the  arrest,  but  not  afterwards;  and  as  neither  the  complaint 
nor  the  judgment  sets  out  the  date  of  the  trial,  the  complaint  is 
insufficient  to  show  proper  diligence  before  such  trial. 

First  Nat,  Bank  v.  Mulford,  84, 90  (6). 

6.  Grounds, — Special  Findings. — Questions  relating  to  the  fi9)ecial 
findings  in  a  case  cannot  properly  be  made  grounds  for  a  new 
trial.      Independent  Torpedo  Co,  v.  J.  E,  Clark  Oil  Co.,  124, 125  (1 ) . 
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7.  Newly-Discovered  Evidence, — Cumulative, — Diligence. — A  new 
trial  on  the  ground  of  newly-discovered  evidence  will  not  be 
granted,  where  such  evidence  would  be  merely  cumulative,  or 
where  the  only  diligence  shown  to  secure  such  evidence  before 
the  trial  was  to  malse  a  general  and  indefinite  inquiry  of  a  wit- 
ness as  to  whether  he  knew  anything  about  the  case,  to  which 
the  witness  answered  that  he  knew  nothing. 

Poer  V.  Johnson,  596,  (598  (3). 

8.  Excessive  Recovery. — ^Where  the  Judgment  rendered  is  too 
large,  giving  the  plaintiff  a  larger  amount  than  is  warranted  by 
the  evidence,  a  motion  for  a  new  trial  on  that  ground  should  be 
sustained.  8huH  v.  Smith,  160, 161  (3). 

9.  Joint  Assignments, — New  Trial. — Instructions. — Where  instruc- 
tions are  jointly  challenged  in  a  motion  for  a  new  trial,  the 
assignment  is  unavailing  unless  they  are  all  bad. 

Chicago,  etc,  R.  Co.  v.  Coon,  675,  687  (11), 688  (11). 

10.  Grounds. — Receiving  Separate  Verdicts  Against  Joint  and  Sev- 
eral Defendants. — In  a  joint  and  several  action  of  tort  against 
two  or  more  defendants,  the  receiving  of  separate  verdicts 
against  such  defendants  does  not  constitute  ground  for  a  new 
trial.  Perley  v.  Schmidt  Cut  Stone  Co.,  344, 347  (3) . 

11.  As  of  Right. — Joining  Causes  WJiere  New  Trial  is  Not  De- 
mandahle. — Where  a  complaint  consists  of  two  or  more  para- 
graphs, on  one  of  which  a  new  trial  as  of  right  is  demandable, 
and  on  the  other  it  is  not,  a  new  trial  as  of  right  should  not  be 
granted,  where  the  judgment  rests  upon  both,  even  though  a 
cross-complaint  was  filed  to  quiet  title. 

Norris  v.  Kendall,  304, 306  (1 ). 

12.  Statutory. — Annulling  Title. — In  a  suit  to  annul  and  cancel  a 
deed  procured  by  imposition  and  unfair  means,  a  new  trial  as  of 
right  Is  demandable.  Norris  v.  Kendall,  304, 306  (2) ,  308  (2) . 

13.  Statutory. — The  statute  granting  a  new  trial  as  a  matter  of 
right  (§1110  Burns  1908,  §1064  R.  S.  1881),  is  mandatory. 

Norris  v.  Kendall  304,  308  (4). 

14.  Statutory. — When  Demandable. — Hoia  Determined. — Whether 
a  new  trial  as  a  matter  of  right  is  demandable  in  a  given  case  is 
determined  by  a  consideration  of  the  issues  therein  prosecnited  to 
final  judgment.  Thomas  v  McCoy,  403, 404  ( 1 ) . 

15.  Statutory. — Easements. — In  a  suit  to  confirm  a  right  of  way 
as  of  necessity  a  new  trial  as  a  matter  of  right  is  demandable. 

Thomas  v.  McCoqt,  403, 40<)  (5) . 

16.  Motion  for  Sop  Trial. — Newly-Discovered  Evidence. — In  deter- 
mining the  sullicicncy  of  a  motion  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence,  the  court  can  look  only  to  the  facts 
set  out  in  afl^davlts  on  file.    First  Nat.  Bank  v.  Mulford,  84, 89  (3). 

NOTICE— 

See  Dbains  ;  Vendor  and  Pubchaseb  14. 

Of  Interstate  commerce  rates  is  presumed,  see  Commerce  4;  Balti- 
more, etc.,  R.  Co.  V.  New  Albany  Box,  etc.,  Co.,  647,  654  (4). 

Of  natural  laws  of  freezing,  see  Cobpobattons. 

Ck)ndition  precedent  to  suit  to  foreclose  street  assessment,  see 
Municipal  Corporations  13;  Qubbins  v.  Harrington,  488,  491  (4). 

Of  street  assessments,  see  Municipal  Corporations. 

As  affecting  reformation,  see  Reformation. 

Recording  of  deed  constitutes^  see  Vendor  and  Purchaser. 
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NXJISAKCB— 

In  use  of  electricity,  see  IUiiboads. 

1.  Use  of  Property, — Incidental  Damage. — Maxims. — ^Tfaoagh  the 
maxim  *'sic  utere  tuo  at  alienum  ntm  laedaa**  expresses  a  well- 
settled  rule  of  law,  it  must  be  limited  in  its  broad  statement  so 
as  not  to  Include  the  damages  incident  to  the  proper  use  of  prop- 
erty, expressed  in  the  words  "damnum  absque  injuria.** 

Lake  Shore,  etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  584, 686  (1). 

2.  Definition.— Statutes. — "Whatever  is  injurious  to  health,  or  In- 
decent, or  offensive  to  the  senses,  or  an  obstruction  to  the  free 
use  of  property,  so  as  essentially  to  interfere  with  the  comfort- 
able enjoyment  of  life  or  property,"  constitutes  the  statutory 
definition  of  a  nuisance  ($291  Burns  1908,  $289  R.  S.  1881) ;  and 
it  is  for  the  courts  to  determine  whether  the  particular  facts 
bring  the  case  within  the  statute. 

Lake  Shore,  etc,,  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  584, 588  (2). 

3.  Trespass. — Overfiotcing  Mineral  Waters, — Damages. — ^The  opera- 
tor of  a  gas  well  or  oil  well,  who  suffers  salt  water  therefrom  to 
overflow  his  neighbor's  land,  destroying  its  fertility  and  the  veg- 
etation thereon,  is  liable  therefor. 

Niagara  OH  Co.  v.  Jackson,  238, 241  (2) . 

4.  Contributory  Negligence. — Contributory  negligence  constitutes 
no  defense  to  an  action  for  maintaining  a  nuisance. 

Niagara  Oil  Co.  v.  Jackson,  238, 244  (5) . 

5.  Negligence. —  Discharging  Collected  Waters, —  Complaint, —  A 
complaint  alleging  that  defendant  in  operating  its  oil  and  gas 
well  discharged  suliue  waters  upon  plaintifTs  land,  thereby  de- 
stroying its  fertility  and  vegetation,  states  a  cause  of  action  re- 
gardless of  any  allegations  of  negligence  therein  contained. 

Niagara  Oil  Co.  v.  Jackson,  238, 245  (6) . 

6.  Continuance  of. — Damages. — A  nuisance  constitutes  a  contin- 
uing offense  and  gives  rise  to  damages  in  plaintiff's  favor  as  long 
as  it  continues.  Niagara  OU  Co.  v.  Jackson,  238, 246  (9) . 

7.  Damages. — For  What  Time  Assessed. — Supplemental  Complaint, 
— Ordinarily  damages  can  be  awarded  only  to  the  time  of  the 
commencement  of  an  action,  but  in  an  action  for  nuisance  a  sup- 
plemental complaint  may  be  filed  for  damages  accruing  after  the 
filing  of  the  complaint,  and  in  that  way  damages  may  be  recov- 
ered up  to  the  time  of  the  trial. 

Niagara  Oil  Co,  v.  Jackson,  238, 247  (10) . 
OFFICEBS— 

See  Municipal  Cobporations. 

1.  De  Facto. — De  Jure. — Salaries, — Quo  Warranto. — Where  a  de 
facto  oflic-er  is  in  possession  and  performing  tlie  duties  of  an 
ofllce,  the  de  jure  officer,  to  recover  the  salary,  must  first  estab- 
lish his  right  to  such  office  by  a  quo  warranto  proceeding. 

Leonard  v.  City  of  Terre  Haute,  1(H,  112  (4). 

2.  Salary. — Performance  of  Duty. — ^The  salary  of  an  official  posi- 
tion belongs  to  the  officer  as  an  incident  to  the  office  and  does  not 
depend  upon  the  performance  of  the  duties  of  such  office. 

Leonard  v.  City  of  Terre  Haute,  104, 114  (6). 
0PIKI0N8* 

See  EviDENCB. 

OVEBBULED  CASES— 
See  Cases. 
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PABENT  AND  CHILB— 

See  I^^lANT8;  Work  and  Labob. 

Inheritance  by  adopted  children,  see  Descent  and  Distbibution. 

Adopted  Children. — Statuiva, — Construction, — ^The  statutes  provid- 
ing for  the  adopting  of  children  should  be  construe*!  so  as  to 
establish  reciprocal  relations  between  such  adopting  parents  and 
the  adopted  children,  the  purpose  being  to  make  the  legal  status 
of  Kuch  children  tlie  same  as  if  they  were  the  real  children  of 
such  parents.  D  unn  v.  Means,  383, 387  ( 1 ) . 


See  Appeal  ;  Drains  ;  Pleading. 

Additional,  on  Change  of  Venue. — ^A  plaintiff,  after  a  change  of 
venue  from  the  county  has  been  granted,  may  amend  his  com- 
plaint by  adding  new  parties,  though  such  parties  live  in  the 
county  from  which  the  case  was  taken. 

Niagara  Oil  Co,  v.  Jackson,  238, 246  (8) . 

FABTITION— 

See  Easements. 

Quieting  Title, — Complaint, — Cross-Complaint. — A  suit  to  quiet  title 
to  alleged  interests  in  cei-tain  lands  and  for  partition  necessarily 
assails  defendant's  claim  of  title  to  the  whole  thereof;  and  she 
may  assert  her  title  in  a  cross-complaint  and  have  all  matters  of 
title  litigated  in  the  one  suit.  Kraus  v.  Thomas,  437, 440  (2) . 

PABTNEBSHIP^ 

See  Set-Off  and  Countebclaim. 

PAYMENT— 

Evidence  of^  see  Wobk  and  Labor. 

PENALTIES— 

See  Contr-vcts  27. 

PHYSICIANS— 

Actions  against,  for  malpractice,  see  Limitation  of  Actions. 

1.  Malpractice. — Evidence. — Cross-Examination, — Fraudulen t  Con- 
veyance of  Property  to  Escape  Judgment. — In  an  action  aijalnst 
a  physician  for  malpractice,  the  defendant  may  be  askeii  on  cross- 
exnmlnation  whether.  Just  before,  or  after,  the  action  was 
brought,  he  had  conveyed  his  real  estate  to  his  wife,  such  de- 
fendant having  testified  that  he  had  not  been  negligent  in  his 
treatment.     Miller  v.  Dill,  149  Ind.  320,  distinguislio»i. 

Ilarrod  v.  liisfton,  549, 551  (1). 

2.  Malpractice, — Evidence, — Opinions. — In  an  action  against  de- 
fendant for  malpractice,  the  testimony  of  a  i>liysician  that  the 
bones  of  the  maimed  hand  in  question  were  In  the  same  relation- 
ship on  the  day  of  the  trial  as  at  tlie  time  tlio  h;nid  was  dressed, 
is  not  harmful  on  the  ground  that  he  had  not  given  the  facts  on 
which  his  conclusion  was  based,  where  he  had  testified  fully 
theretofore  as  to  the  condition  of  such  hand,  it  being  fairly  pre- 
3umed  that  his  (pinion  was  based  on  his  statement  thereof. 

Barr^dY.  Bisson,  549, 556  (3),  567  (3). 
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See  Pleading. 

PLEADIKa. 


I.    FOBM  AND  AlXEOATIOMS,  1. 

n.   Complaint.  2-8. 

UL   Answer  and  CB08S<k>xPLADiT, 
9.10. 

IV.   Dkuubbxr,  11-19. 


V.     AlTENDED   AND   SuPPLEUSHTAIi 

Pleadings,  20-24. 
VI.   Motions.  25-29. 
YIL   Issues.  Proof.  Variance,  SO. 


See  Accord  and  Satisfaction;  Bills  and  Notes;  Set-Off  and 
Counterclaim. 

I.    FoBM  AND  Allegations. 

In  justices*  courts,  see  Justices  of  the  Peace. 

Presumption  that  lease  was  oral,  where  not  alleged  to  be  in  writ- 
ing, see  Landlord  and  Tenant  4;  Wah  Kee  v.  Clark,  462,  4(53  (1). 

1.  Allegations. — How  Considered. — ^A  pleading  is  presumed  to  con- 
tain all  the  facts  in  the  party's  favor. 

Lake  Shore,  etc,  R.  Co.  v.  Chicago,  etc.,  R.  Co,,  584, 588  (4) 

II.    Complaint. 

Complaint  for  goods  sold,  see  Accounts;  Pennsylvania,  etc..  Sup, 
Co.  V.  Fosnotte,  166, 168  (2). 

Complaints  against  carriers,  see  Carriers. 

Complaint  for  commission  on  sales  of  real  estate,  see  Contracts  18 ; 
Wellington  v.  Crawford,  173,  174  (1),  177  (1). 

Complaints  for  breach  of  contracts,  see  Contracts  20,  21. 

Complaint  by  township  for  recovery  of  stock,  see  Corporations  3,  4. 

Complaint  to  declare  void  a  drainage  assessment,  see  Dbains  6; 
Brett  v.  Pretorious,  527,  530  (2). 

Complaint  to  establish  right  of  way,  see  ELasements  1;  Thomas  v. 
McCoy,  403,  404   (2). 

Allegation  in  complaint  that  person  is  of  unsound  mind,  not  a  con- 
clusion, see  Fraudulent  Conveyances  3;  Humphrey  v.  Mottier, 
469,  473  (3). 

Complaint  to  set  aside  deed,  see  Fraudulent  Conveyances  4; 
Humphrey  v.  Mottier,  470,  475  (4). 

Complaint  to  prevent  interurban  railroad  company  from  using  elec- 
tricity, see  Injunction  1. 

Complaint  to  compel  railroad  company  to  build  certain  kind  of 
fence,  see  Injunction  2;  Cincinnati,  etc..  Railroad  v.  Wall,  605, 
008  (3). 

Complaints  on  insurance  policies,  see  Insurance  15,  16. 

Complaint  for  possession,  see  Landlord  and  Tenant  4;  Wah  Kee 
V.  Clark,  4G2.  403  (1). 

Complaints  for  Injuries  to  servants,  see  Master  and  Servant  8-12. 

Complaint  by  fire  chief  for  salary,  see  Municipal  Corporations  3. 

Complaint  to  foreclose  street  assessments,  see  Municipal  Corpora- 
tions 11;  Guhhins  v.  Harrington,  488,  490  (2). 

Complaint  for  Injuries  received  from  the  fall  of  a  dead  tree,  see 
Municipal  Corporations  36;  City  of  Indianapolis  v>  SUdcTp  38, 
42  (6). 

Complaints  for  negligence,  see  Negligence  7-14v 
Complaint  for  &ew  trial,  see  New  Talkie 
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Complaint  for  nuisance,  see  Nuisance. 

Complaint  and  cross-complaint  for  partition,  see  Partition. 

Complaints  to  quiet  title,  see  Quieting  Title. 

Complaint  for  damages  for  destroying  drains,  see  Railroads  2,  3. 

Complaints  in  railroad  cases,  see  Railroads. 

Complaint  to  reform  deed,  see  Rkfor&iation. 

Complaint  for  discrimination,  see  I'elegrafhs  and  Telephones  7. 

Complaint  for  subrogation,  see  Vendor  and  Purchaser  11. 

Complaint  for  services,  see  Work  and  Labor. 

2.  Evidence. — Judicial  Notice. — A  complaint  alleging  that  animals 
were  sold  at  a  stockyard  sufficiently  shows  that  they  were  sold  at 
the  market  price,  since  courts  judicially  know  that  the  sale  of 
animals  at  such  places  determine  the  market  price. 

Wallace  V.  C'oort.^  511,  517  (4). 

3.  Sufficiency. — Initial  Attack  on  Appeal. — ^A  complaint  attacked 
for  the  first  time  on  apical  is  sufficient  if  the  facts  alleged  will 
bar  another  action  for  the  same  cause. 

Pennsylvania,  etc,  ISup,  Co.  v.  Fosnotte,  1G6, 168  (1). 

4.  Sufficiency. — ^A  complaint  stating  the  facts  constituting  the  cause 
of  action  in  plain  and  concise  language  and  In  such  a  manner  as 
to  enable  a  person  of  common  understanding  to  know  what  is 
intended,  Is  sufficient. 

Pennsylvania^  etc..  Sup.  Co.  v.  FosnottCj  166, 16S  (3). 

5.  Certainty. — The  same  certainty  in  a  complaint  is  required  by 
the  code,  as  by  the  common  law ;  and  a  plaintiff  will  be  presumed 
to  state  his  cause  of  action  as  strongly  as  the  facts  warrant. 

City  of  Indianapolis  v.  Slider,  38,  42  (5). 

6.  Repetitions. — A  complaint  alleging  the  facts  constituting  the 
cause  of  action  In  such  a  manner  as  to  enal)le  a  person  of  com- 
mon understanding  to  know  what  is  intended,  Is  sufficient  as 
against  a  demurrer,  though  it  contains  many  vain  repetitions. 

Harvey  v.  Hand,  392,  395  (2). 

7.  Sufficiency. — A  complaint  that  entitles  the  plaintiff  to  any  part 
of  the  relief  prayed  for  Is  sufficient  on  demurrer. 

Harvey  v.  Hand,  392,  39^W3) . 
Straus  V.  Y eager,  44S,  457  (8). 

8.  Construction. — A  complaint  should  be  liberally  construed  with  a 
view  of  giving  substantial  justice  to  the  parties. 

Republic  Iron,  etc.,  Co,  v.  Lulu,  271,  277  (4). 

III.    Answer  and  Cross-Complaint, 

Answers  in  action  on  notes,  see  Bills  and  Notes. 

Answer  of  agent's  want  of  authority,  see  Contracts  22. 

Partial  answer  addressed  to  entire  complaint,  bad,  see  Fraudulent 
CoNVEYANCKS  1;  McKtiiffht  V.  Kinsley,  372,  376  (2). 

Answers  in  actions  for  possession,  see  Landlord  and  Tenant  5,  6. 

Answer,  in  action  by  fire  chief  for  salary,  see  Municipal  Corpora- 
tions 4;  Leonard  v.  City  of  Terre  Haute,  104,  114  (5). 

Answer  in  suit  for  subrogation,  see  Subrogation. 

Answer  in  action  for  discriwluation,  see  Telegraphs  and  Tele- 
phones 8. 
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Cross-complaint  to  quiet  title,  see  QuismcG  Titub  1;  Kraus  v. 
Thomas,  437,  441   (3). 

9.  Plea  in  Abatement. — How  Questioned  on  Appeal, — ^A  plea  In 
abatement  can  be  questioned  on  appeal  only  where  a  demurrer  is 
filed  thereto  and  except  ions  reserved  to  the  ruling  thereon. 

Eppert  V.  Gardner,  188,  191  (2). 

10.  Ansicer. — Theory, — ^A  paragraph  of  answer  must  proceed  upon 
some  definite  theory  apparent  from  the  general  scope  and  char- 
acter thereof ;  and  upon  such  theory  it  must  stand  or  fall. 

Reeves  d  Co,  v.  Miller,  339, 344  (3). 

IV.    Demusbeb. 

11.  Answer, — Demurrer  to. — Form. — A  demurrer  to  a  paragraph 
of  answer  on  the  ground  that  such  paragraph  "does  not  state 
facts  sufficient  to  constitute  an  answer  in  said  cause,"  presents  no 
question.  Malon  v.  8ch oiler,  &,n,  (»03  (1). 

12.  Insufficient  Complaint. — Defective  Ansicer. — Where  a  complaint 
is  bad,  the  overruling  of  a  demurrer  to  a  bad  paragraph  of 
answer,  is  not  prejudicial. 

Barrett  v.  Cleveland,  etc.,  R.  Co.,  668, 671  (1). 

13.  Reply. — Overruling  Demurrer  to. — When  Harmless. — ^The  al- 
leged erroneous  overruling  of  a  demurrer  to  a  paragraph  of  reply 
is  harmless,  where  tlie  Judgment  was  not  affected  by  any  evidence 
admitted  thereunder.  Humphrey  v.  Mottier,  469, 475  (5). 

14.  Overruling  Demurrer  to  Insufficient  Paragraph  of  Ansxcer, — 
Appeal. — ^The  overruling  of  a  demurrer  to  an  insufficient  para- 
graph of  answer  constitutes  reversible  error,  where  the  finding  for 
defendant  was  general;  and  the  court  on  appeal  will  not  examine 
the  evidence  to  determine  whether  such  ruling  was  harmless.  Mc- 
Fadden  v.  Schrocder,  9  Ind.  A  pp.  49,  overruled. 

Gregory  v.  Anns,  562,  577  ( 17),  578  (17),  5<S2  (17). 

15.  Complaint. — Sufficiency. — f^pccial  Findings. — Conclusions  of 
Law. — The  overruling  of  i  demurrer  to  a  complaint  need  not  be 
considered  on  appeal,  where  the  exceptions  to  the  conclusions  of 
law  upon  the  special  findings  present  the  same  questions. 

Timmonds  v.  Taylor,  531, 533  (1). 

16.  Paragraphs  of  Ansicer, — Facts  Provable  Under  Another. — It  is 
harmless  error  to  sustain  a  demurrer  to  a  paragraph  of  answer, 
where  the  facts  therein  alleged  are  provable  under  another  para- 
graph. Malon  V.  Scholler,  691, 693  (2) . 

17.  Amended  Complaint. — A  demurrer  filed  after  the  filing  of  an 
amended  complaint  will  be  deemed  as  addressed  to  such  amended 
complaint,  the  original  complaint  being  out  of  the  record. 

Cincinnati,  etc.,  Railroad  v.  Wall,  605, 608  (2). 

18.  Want  of  Facts. — Defective  Parties. — ^A  demurrer  for  want  of 
facts  does  not  raise  the  question  of  a  defect  of  parties. 

Vernon,  etc.,  R.  Co.  v.  Washington  Tp.,  309,  313  (2). 

19.  Defect  of  Parties. — A  demurrer  for  defect  of  parties  must  set 
out  the  names  of  the  proper  parties. 

Vernon,  etc.,  R.  Co,  v.  Washington  Tp.,  309, 313  (1). 

V.    Amended  and  Supplemental  Pleadings. 

Amended  complaint  as  affected  by  statute  of  limitations,  see  Limi- 
tation OF  Actions  3;  Harrod  v.  Bisson,  549,  561  (9). 
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Supplemental  complaint  for  damages,  see  Ntjisance  7. 

20.  Amendment. — Effect,  on  Appeal. — A  pleading  that  goes  out  of 
the  record  by  reason  of  its  amendment  cannot  be  considered  for 
any  purpose  on  appeal.  Lcvew^^oi  v.  Crawpton,  92, 94  (1). 

21.  Complaint. r-Amendment, — The  filing  of  an  amended  complaint 
takes  the  original  complaint  and  the  rulings  thereon  out  of  the 
record.  Oliver  Typetcriter  Co.  v,  Vance,  21, 22  ( 1 ) . 

22.  Complaint. — Demurrer. — Amended  Complaint. — The  filing  of  an 
amended  complaint  while  a  demurrer  to  the  original  complaint 
was  pending  takes  such  original  complaint  out  of  the  record  and 
a  subsequent  ruling  on  the  demurrer  raises  no  question. 

Citicinnati,  etc.,  Railroad  v.  Wall,  605,  608  (1). 

23.  Complaints, — Demurrers. — Additional  Paragraphs. — Appeal. — 
On  appeal,  an  ^'additional  paragraph,"  alleging  the  same  cause  of 
action,  filed  after  the  sustaining  of  demurrers  to  all  previous  com- 
plaints and  paragraphs,  and  after  taking  leave  to  amend,  will  be 
considered  as  an  amended  complaint,  and  as  a  waiver  of  all  pre- 
vious exceptions.  Harvey  v.  Hand,  392, 394  ( 1 ) . 

24.  Complaint. — Supplemental. — ^The  original  and  the  supplemental 
complaint  constitute  the  complaint  in  a  cause,  the  supplemental 
complaint  merely  bringing  forward  the  matters  accruing  after  the 
filing  of  the  original  complaint 

Niagara  Oil  Co.  v.  Jackson,  238, 247  (11) . 

VI.    Motions. 

Overruling  motion  to  make  more  specific  cannot  be  questioned  on 
appeal,  where  not  assigned,  see  Appeal  25;  Wah  Kee  v.  Clark, 
462,  464  (2). 

Motion  to  strike  out  counterclaim,  see  Set-off  and  Ck)UNTEBCLAiM. 

25.  To  Strike  Out. — Redundant  Matter. — It  is  not  erroneous  to  sus- 
tain a  motion  to  strike  from  a  pleading  redundant,  immaterial,  or 
irrelevant  matter.  Crouch  v.  Lctcis,  465,  466  (1). 

26.  Venire  de  Novo. — Where  separate  verdicts  are  returned  in  a 
Joint  and  several  action  for  tort  against  two  or  more  defendants, 
a  motion  for  a  venire  dc  novo  is  the  proper  remedy. 

Perley  v.  Schmidt  Cut  Stone  Co.,  344, 346  ( 1 ) . 

27.  Venire  de  Novo. — Essentials. — Appeal. — ^To  present  any  ques- 
tion on  appeal,  on  a  motion  for  a  venire  de  novo,  the  record  must 
disclose  the  grounds  upon  which  such  motion  was  based. 

Perley  v.  Schmidt  Cut  Stone  Co.,  344, 347  (2) . 

28.  Judgment. —  Motion  in  Arrest. —  Complaint. —  Paragraphs. —  A 
motion  in  arrest  of  judgment  should  be  overruled  where  any  one 
of  the  paragraphs  of  complaint  is  good. 

Bousherx.  Andrews,  664,  667  (5),  668  (5). 

29.  Complaint. — Paragraphs. — Motion  in  Arrest. — ^Where  the  para- 
graph of  complaint  on  which  the  judgment  rests  is  sufficient  on 
demurrer,  a  motion  in  arrest  should  be  overruled,  regardless  of 
the  sufiiciency  of  the  other  paragraphs. 

Bousherx.  Andrews,  664, 668  (7). 

VII.    Issues,  Proof,  Vabianck. 

Variance  must  be  raised  by  motion  for  a  new  trial,  see  Appeal  5; 
City  of  Indianapolis  v.  Schoenig,  76,  78  (2). 

As  to  variance,  see  Master  and  Servant  IS. 
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30.  Complaint, — Theory. — Variance. — Appeal, — ^Where  the  first  part 
of  the  i.'otui)laint  in  a  case  proceeded  upon  one  theory  and  the  lat- 
ter part  ui>on  another,  and  there  was  a  variance  between  the 
pleading  and  the  evidence,  a  reversal  of  a  judgment  for  the  plahi- 
tiff  will  be  ordered  on  appeal.      Meeker  v.  Leonard,  642,  643  (1). 

POSSESSION^ 

See  LAJiDLOBD  AND  TENANT ;  QuiETiira  Tnus. 

FBESCBIPTIOK— 

See  Easements. 

FBESXTMPTIONS— 

See  Appeal;  Railroads. 

PBINCIPAL  AND  AGENT— 

See  Sales. 

Where  there  was  some  evidence  of  agency,  a  verdict  that  there  was 
agency  is  conclusive  on  ai)peal,  see  Appeal  62;  Peru  Heating  Co, 
V.  Lenhart,  319,  333  (10),  337  (10). 

Payment  by  deposit,  see  Baaks  10.  • 

Answer  of  agent*s  want  of  authority,  see  Contracts  22. 

Covenants  In  a  deed  to  an  agent  are  binding  on  his  principal,  see 
Injunction  10;  Cincinnati,  etc,.  Railroad  v.  Wall,  000,  614  (15). 

1.  Ratification. — Authority. — Whether  the  general  superintendent 
of  a  manufacturing  company  and  the  agent  of  a  liability  company 
were  authorized  to  settle  with  an  injuri'd  servant  by  paying  him 
a  certain  sum  and  by  agreeing  to  give  him  erai>loyment  Is  Imma- 
terial, where  the  manufacturing  company  is  pleading  the  payment 
of  such  sum  as  a  complete  discharge  of  the  liability. 

Amviican  Car,  etc.,  Co.  v.  Smock,  359, 362  (5). 

2.  Failing  to  Disclose  Rclntionship. — Liability. — Railroads, — ^An 
agent  who  contracts  as  an  individual  and  who  falls  to  disclose 
that  he  is  the  agent  of  a  rallw^ay  company.  Is  liable  as  a  principal. 

Polk  V.  Uatcorth,  32, 34  ( 1 ) . 

3.  Contracts. — Railroads. — Interrogatories.  —  Instructions.  —  In  an 
action  by  a  landowner  against  defendant  on  his  contract  to  pay 
any  damages  caused  by  the  construction  of  an  interurban  rail- 
road through  her  land.  Interrogatories  as  to  w'ho  constructed  the 
railroad,  and  instructions  drawn  upon  the  theory  that  defendant 
was  merely  an  officer  of  the  company  and  would  not  be  personally 
liable,  are  properly  refused,  the  Jury  having  been  instructed  that 
the  plaintiff  could  pot  recover  unless  she  proved  that  defendant 
executed  the  contract  In  his  individual  capacity. 

Polk  V.  Hatoorth,  32. 35  (2) . 
F&INCIPAL  AND  SURETY^ 

See  Subbogatton  ;  Vendor  and  Purchases. 

Promise  to  pay  debt  of  another,  see  Frauds,  Statute  of. 

Wife  may  be  surety  under  an  insurance  policy  governed  by  laws  of 
New  York,  see  Insurance  1,  4 ;  Eagle  v.  New  York  Life  Ins,  Co., 
2S4. 

PBOMISSOBY  NOTES— 

See  Bills  axd  NoTb». 
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PBOXIMATE  GAUSS— 

See  Neoliqence. 

QUIETING  TITLE— 

See  New  Trial  ;  Partition. 

1.  Mistake  in  Former  Decree. — Cross-Complaint, — A  cross-com- 
plaint setting  out  that  defendant's  mother  had  obtained  an  order 
setting  over  to  her  the  real  estate  in  question  as  the  widow  of  the 
owner,  his  estate  being  appraised  at  less  than  $500,  that  the  land 
had  been  erroneously  described  in  such  decree,  that  defendant's 
mother  had  been  In  possession  thereof  at  all  times  and  that  she 
had  conveyed  It  to  the  defendant  by  a  correct  description,  and 
that  defendant  owns  it,  is  sufficient  on  demurrer,  the  plaintifl*' 
complaint  asserting  ownership  of  certain  interests  in  such  land. 

Kraus\.  T;toma«,  437, 441  (3). 

2.  Complaint. — ^A  complaint,  alleging  that  the  plaintiffs  own  cer- 
tain real  estate,  and  that  defendants  claim  an  interest  therein, 
which  claim  is  unfounded  and  constitutes  a  cloud  upon  plaintifiTs 
title,  will  be  held  sufficient  Bousher  v.  Andrews,  664, 665  (1). 

3.  Ownership. — How  Alleged. — Complaint. — A  complaint  alleging 
that  the  plaintiffs  were  tenants  by  the  entirety  of  certain  land 
and  that  they  are  entitled  to  the  free  and  uninterrupted  posses- 
sion thereof,  shows  ownership  sufficiently  to  withstand  a  de- 
murrer. Bousher  v.  Andrews,  664, 666  (2) . 

4.  Issues, — Evidence. — In  a  suit  to  quiet  title,  the  defendants  may 
introduce  evidence  of  any  right  which  they  may  claim,  the  claim 
of  any  right  by  defendants  being  necessarily  adverse  to  the  own- 
ership in  fee  by  the  plaintiff.       Bousher  v.  Andrews,  664, 666  (3). 

5.  Possession. — Evidence. — In  a  suit  to  quiet  title,  the  plaintiffs 
alleging  their  ownership  and  right  to  possession,  and  the  defend- 
ants i)leadiiig  a  general  denial,  evidence  of  an  easement  claimed 
by  defendants  is  admissible.        Bousher  y.  Andrews,  00^,  Q6Q  {4) . 

6.  Description. — Complaint. — In  a  suit  to  quiet  title,  a  description 
of  the  land  in  question  as  "twenty  acres  off  of  the  west  side  of 
the  northwest  quarter  of  the  northwest  quarter"  of  a  certain  sec- 
tion, is  sufficient  Bousher  v.  Andrews,  664, 667  (6) . 

QUO  WABBANTO— 

See  Officers. 


See  Carriers  ;  Damages  ;  Eminent  Domain  ;  Master  and  Servant  ; 
Nuisance;  Principal  and  Agent. 

As  to  Interstate  commerce  freight  rates,  see  Commerce. 

Contracts  of  release,  see  Contracts  17. 

Stock  In,  by  townships,  see  Corporations. 

As  to  injunction  against  interurban  railroad  company  to  prevent 
its  use  of  electricity,  see  Injunction  1 ;  Lake  Shore,  etc.,  R.  Co. 
V.  Chicago,  etc.,  R.  Co.,  584,  588  (5),  589  (5),  591  (5),  593  (5), 
594  (5). 

May  be  compelled  to  perform  covenant  to  build  certain  kind  of 
fence  along  right  of  way,  see  Injunction  2-10;  Cincinnati,  etc.. 
Railroad  v.  Wall,  605. 
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1«    Int^Tvrhan. — EMtnrnt  Domain. — iDtemrtMUi  railroad  oonqMnies 

are  '/•"''*-f''i'*J«'  "'n'  niti«'n«,  and  are  faji-»wenr*l  t«>  «!<iect  their 
roat<rs,  a  lid  t«»  o^mdemn  tbe  f»rr)iieny  r.-fr^f-^^^ry  for  tlieir  i-«e. 

Lnke  Short,  ftc  R.  Co.  v.  L  '  u.-»Ji/'f.  t/<.^  R.  Co,.  ^>a4-  589  (6). 

Z  RiffhtM  f,f  H'a.v. — D<**rrf^ing  Drainf. — .V*  .'/.■|'".-»i'.Te. — Compicint. — 
A  c^/iuiunifit  a.iejT.ij^  that  defen.liint  railroad  company  'Negli- 
gently, wiitiiKy  and  parpnpely  broke  the  tUe"  under  its  main 
tra^'k  iifKiu  it»  ris;bt  r»f  way,  will  be  o~>ri5tnied  as  counting  on  a 
negligent  and  not  a  wi'fnl  injury. 

Barrett  v.  ('lef^*  h:ni,  etc^  R.  Co.^eeS,  673  (3). 

3.  Drains. — Df*trucfion  of. — f'omplaini. — A  complaint  alleging  that 
/lef^Tidant  railroad  <*<»:i.|"ariy  ne-^i:^*'^!  tly  dtatroyed  pUintifTs 
drain  <>n  its  rigbt  of  way  is  not  *nirb.  lent,  wLere  It  fails  to  show- 
that  tbe  drain  was  a  natural  waterf»iurse,  or  a  public  drain,  or 
that  dt-feudjint  had  km.wIe-l^H  ijii  n-.f.  «.r  ili:  t  the  plaintiff  had 
any  c«>ntractiial  or  prescript ive  risrbt  to  tbe  n.se  thereof. 

Banett  v.  (I*  rrlOAil,  fU..  12.  ('*».,  t>;s,  (774  (5). 

4.  ffurface-WaterM. — Railroad  comi»anies  are  not  re«iUire<l  to  pro- 
vide for  the  drainage  of  surface- waters  from  the  lands  of  others. 

Barrvtt  t.  CUcthjmi,  ttc^  U.  io.,  UCS.  074  (ti>. 

5.  Interurhan. — A  uinanei:. — Tbe  use  of  a  high  voltage  of  electricity 
by  an  interurhan  railr  ad  does  not  constitute  a  nuisance  per  st, 
wbere  it  is  autt^orizeil  by  law,  though  the  circumstances  and 
manner  of  such  use  may  make  it  a  nuisance. 

Lake  Shore,  ttc  R.  Co.  v.  Chwaifo,  elc,  R.  Co.,  5&4, 5S8  (3). 

6.  CroMings. — LffOk  and  IJ^t*'it  Rvh. — It  is  the  duty  of  a  traveler 
approacbing  a  railroad  <'r<'>sini;  to  li>ii'n  ahd  lo«>k  for  approach- 
ing trains,  to  sucb  an  extent  as  the  surroundings  permit,  before 
attempting  to  ctoss,  and  a  failure  therein  precludes  a  recovery 
on  the  ground  of  contributory  nei:!if:ence. 

Toledo,  etc.,  R.  Co.  v.  Lander,  56, 63  (G). 

7.  Duty. — Performance. — PresumptionM. — yetjUgence. — A  traveler 
may  properly  assume  that  a  raiiruad  company  will  i>erform  its 
duty  in  reference  to  tbe  giving  of  the  statutory  signals,  and  its 
failure  so  to  do  constitutes  negligence. 

Toledo,  etc.,  R,  Co.  v.  Lander,  56, 63  (7). 

8.  Failure  to  Give  SignaU. — Trardern. — Care  Required. — ^The  fail- 
ure of  a  railroad  company  to  give  tbe  statutory  signals  at  a  high- 
way croKfiing  will  not  justify  a  traveler  in  failing  to  exercise  care 
commensurate  with  the  usual  dangers  of  crossing  tbe  track. 

Toledo,  etc.,  R.  Co.  v.  Lander,  50,  03  (8). 

9.  Crossing  Accidents. — Due  Care. — Presumptions. — A  traveler 
killed  on  a  highway  crossing  is  presumed  to  have  used  due  care 
as  well  as  to  have  seen  and  beard  what  was  visible  and  audible. 

Chicago,  etc.,  R,  Co.  v.  Ginther,  12,  20  (5). 

10.  Crossings. — Failure  to  Give  Signals. — The  failure  of  a  railroad 
company  to  cause  the  whistle  of  its  train  to  be  sounded  at  a  cross- 
ing constitutes  negligence  per  se. 

Chicago,  etc.,  R.  Co.  v.  Coon,  675, 680  (2),  686  (2). 

11.  Crossings. — Running  Train  Without  Headlight. — Tbe  running 
of  a  train,  without  a  headlight,  on  a  dark  night,  through  a  town, 
proximately  causing  an  Injury  to  a  traveler  on  a  crossing,  consti- 
tutes negligence.  Chicago,  etc.,  R,  Co.  v.  Coon,  675, 685  (9) . 

12.  Crossings. — Injuries. —  Evidence. —  Contributory  Negligence. — 
The  fact  that  a  traveler  stopped  bis  horses  on  the  railroad  cross- 
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Ing  Just  before  he  was  struck  does  not  make  him  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  where  the  night  was  dark 
and  stormy  and  the  train  approached  noiselessly  without  a  head- 
light and  without  signaliug. 

Chicago f  etc^  R,  Co.  v.  Coon,  675, 686  (10). 

13.  Crossing  Accidents. —  Death. —  Beneficiaries. —  Complaint. —  A 
complaint  against  a  railroad  company  for  the  negligent  killing  of 
decedent  upon  a  highway  crossing  must  allege  the  existence  of  the 
beneticiaries  of  such  action,  such  question  of  beneficiaries  being 
made  an  issuable  fact  by  the  filing  of  a  general  denial. 

Toledo,  etc.,  R.  Co.  v.  Lander,  56,  59  (1). 

14.  Crossing  Accidents. —  Death. —  Beneficiaries. —  Complaint. —  A 
complaint  alleging  that  plaintiff's  decedent  was  killed,  "leaving 
surviving  him  as  his  only  heirs  at  law  and  next  of  kin  Cora  Lan- 
der, his  widow,  and  Vera  Lander,  and  Lucile  Lander,  his  Infant 
children/'  shows  his  beneficiaries  sufliciently  "to  enable  a  person 
of  common  understanding  to  know  what  is  Intended." 

Toledo,  etc.,  R»  Co.  v.  Lander,  56, 59  (2). 

15.  Crossing  Accidents. —  Death. —  Beneficiaries. —  Complaint. —  A 
complaint  alleging  that  defendant  railroad  company  negligently 
killed  plaintiff's  decedent,  that  he  was  an  able-bodied  man  capa- 
ble of  earning  five  dollars  a  day,  that  the  action  was  prosecuted 
for  the  benefit  of  decedent's  widow  and  children  who  have  suf- 
fered damage  in  a  certain  amount,  sufliciently  shows  that  de- 
fendant's negligence  caused  decedent's  death  and  that  the  benefl- 

.  ciarles  were  damaged  thereby. 

Toledo,  etc.,  R.  Co.  v.  Lander,  56,  GO  (3). 

16.  Crossings. — Complaint. — A  complaint  alleging  that  the  plaintiff 
in  driving  along  a  stre^^t  approached  a  railroad  crossing,  that  he 
checked  his  horses,  looked  and  listened  but  neither  saw  nor  heard 
a  train,  that  the  night  was  dark  and  stormy,  that  when  he  ar- 
rived upon  the  track  the  defendant  negligently  ran  its  train  with- 
out signal,  noise  or  headlight,  and  at  an  excessive  speed  against 
him,  to  his  damage,  states  a  cause  of  action. 

Chicago,  etc.,  R.  Co.  v.  Coon,  675,  682  (5). 

17.  Crossing  Accidents. — Negligence. — Proximate  Cause. — Com,- 
plaint. — A  complaint  alleging  that  plaintiff's  decedent  was  driving 
a  team  hitched  to  a  wagon  over  defendant  railroad  company's 
track  on  a  highway  crossing,  that  defendant  negligently  ran  Its 
train  at  an  excessive  speed  and  failed  to  sound  the  whistle  or 
to  ring  the  bell  as  it  approached  the  crossing,  that  a  storm  was 
raging  and  decedent  was  unable  to  hear  the  train  until  it  was  too 
late,  that  the  defendant  negligently  failed  to  place  a  headlight  on 
the  locomotive,  and  that  the  locomotive  so  negligently  run  "struck 
said  team  and  wagon  ♦  ♦  ♦  ^nd  killed  the  decedent,"  suffi- 
ciently shows  that  the  decedent  was  killed  by  the  engine,  and 
that  the  alleged  negligence  was  the  proximate  cause  of  the  death. 

Chicago,  etc.,  R.  Co.  v.  Ginther,  12, 14  (2). 

18.  Use  of  streets. — Frightening  Horses. — Last  Clear  Chance. — 
Complaint. — A  complaint  alleging  that  the  plaintiff  was  driving 
his  horse  along  a  street,  that  the  defendant's  interurban  car  ap- 
proached from  the  rear  at  an  excessive  speed,  making  unusual 
and  unnecessary  noises,  frightening  plaintlfTs  horse,  which  was 
gentle  and  safe  and  which  was  driven  In  a  careful  manner,  that 
defendant's  servants  could  have  seen  that  plaintiff's  position  was 
perilous,  and  that  he  could  not  escape,  that  defendant  negligently 
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con  tinned  its  reclcless  speed,  and  blowing  its  whistle,  in  an  en- 
deavor to  pass  biui,  knowing  that  the  horse  was  running  away,  to 
plain tifTs  damage,  is  sufficient. 

Fort  Wayne,  etc..  Traction  Co.  v.  Miller,  633, 635  (1) . 

19.  Running  Doirn  Travelers. — Wilful  Injuries. — Complaint. — A 
complaint  alleging  that  the  plaintiff  was  driving  along  a  street, 
tbat  the  defendant's  car  approached  from  the  rear  at  an  excessive 
speed,  causing  unusual  noises  and  frigbtenlng  plaintifTs  horse, 
tbat  defendant's  servants  saw  plaintiff's  plight  and  wilfully  and 
maliciously  sounded  the  whistle,  causing  such  horse  to  run  away, 
that  they  then  purposely  and  maliciously  pursued  said  horse  in 
order  to  frighten  it  still  more,  that  they  Icnew  the  plaintiff  could 
not  stop  the  horse  nor  extricate  himself  from  the  dangw,  that, 
swing  the  horse  plunge  and  rear,  they  continued  maliciousl}'  to 
sound  the  whistle  intending  to  cause  the  horse  to  continue  to  run 
away,  to  plaintiff's  damage,  shows  a  wilful  injury. 

Fort  Wayne,  etc..  Traction  Co.  v.  Miller,  633, 638  (3) . 

20.  Crossing. —  Keglirence. —  Evidence. —  Evidence  that  defendant 
railroad  company  ran  its  train  forty  miles  an  hour,  that  the  plain- 
tiff's decedent  was  riding  In  a  buffgy  and  could  have  seen  tlie  ap- 
proaching train  three  seconds  before  it  lulled  him,  that  obstruc- 
tions prevented  his  bearing  the  train,  that  no  crossing  signal  was 
given,  and  that  he  turned  bis  horse  to  avoid  a  collision,  but  the 
train  struck  the  horse,  killing  decedent,  sustains  a  verdict  for  the 
plaintiff.  Toledo,  etc.,  R.  Co,  v.  Lander,  56,  64  (9). 

21.  Crossing  Accidents. — Contributory  Negligence. — Evidence. — In 
determining  the  question  of  the  contributory  negligence  of  a  trav- 
eler Injured  or  killed  upon  a  highway  crossing,  the  jury  should 
consider  all  the  circumstances,  Including  the  railroad  company's 
conduct  Chicago,  etc.,  R.  Co.  v.  Ointher,  12, 20  (6) . 

22.  Crossing  Accidents. — Instructions. — ^In  an  action  by  a  pedes- 
trian against  a  railroad  company  for  damages  sustained  at  a 
street  crossing,  an  instruction  that  the  plaintiff,  to  recover,  must 
establish  by  a  preponderance  of  the  evidence  (1)  that  he  received 
the  injuries  as  alleged  in  the  complaint,  and  (2)  that  such  in- 
juries were  the  immediate  and  proximate  result  of  defendant's 
carelessness  and  negligence,  as  alleged  in  the  complaint,  and  that 
If  the  plaintiff  so  failed  to  establish  either,  he  could  not  recover, 
is  correct,  and  where  followed  by  an  instruction  as  to  the  effect 
of  contributory  negligence,  is  not  prejudicial. 

Harmon  v.  Foran,  262, 267  (3) . 

23.  Crossing  Accidents. — Ordinances. — Instructions. — ^In  an  action 
for  damages  sustained  at  a  street  crossing  because  of  defendant 
railroad  company's  violation  of  a  city  ordinance,  an  instruction 
tbat  the  plaintiff,  in  the  absence  of  knowledge  to  the  contrary, 
had  a  right  to  assume  that  defendant  would  obey  the  city  ordi- 
nance in  reference  to  the  moving  of  its  trains,  is  correct. 

Harmon  v.  Foran,  262, 268  (5) . 

24.  Crossing  Accidents. — Ordinances. — Lookout  on  "Rear  End  of 
Locomotive.'* — Instructions. — In  an  action  against  a  railroad  com- 
pany for  injuries  at  a  street  crossing  caused  by  defendant  rail- 
road company's  running  backwards  a  locomotive  and  tender  with- 
out a  lookout  on  the  rear  of  the  tender,  in  violation  of  a  city 
ordinance  requiring  all  companies  so  operating  trains  to  provide  a 
watchman  on  the  "rear  end  of  such  locomotive,  car,  or  train  of 
cars,"  an  instruction  that  it  was  the  defendant's  duty  when  it 
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ran  an  engine  and  tender  backwards  to  station  a  watchman  on 
the  rear  of  the  tender,  is  not  objectionable. 

Harmon  v.  Foran,  262, 268  ( 6 ) . 

25.  Crossing  Accidents. — Contributory  Negligence, — Presumptions. 
— In  an  action  for  damages  sustained  at  a  street  crossing,  because 
of  defendant  railroad  company's  violation  of  a  city  ordinance,  an 
instruction  that  the  presumption  is  that  when  a  person  ap- 
proaches a  railroad  crossing  along  a  street  or  highway,  and  is 
injured  in  attempting  to  cross,  he  is  not  guilty  of  contributory 
nepl licence,  Is  incorrect,  there  being  no  presumi)tion  in  such  case. 
Nichols  V,  Baltimore,  etc.,  R.  Co.,  33  Ind.  App.  229,  Pittsburgh, 
etc.,  R.  Co.  V.  R^cd,  36  Ind.  App.  67,  Cleveland,  etc.,  R.  Co.  v. 
Schneider,  40  Ind.  App.  38,  and  Wamsley  v.  Cleveland,  etc.,  R. 
Co.,  41  Ind.  App.  147,  partly  overruled. 

i/armon  V.  Foran,  262, 269  (7),  270  (7). 

26.  Crossing  Accidents. — Failure  to  Oive  SignaTs. — Absence  of 
Hcadligh t. — Excessive  Speed. — Contributory  Negligence. — Instruc- 
tions.— In  an  action  for  the  death  of  a  traveler  killed  upon  a  high- 
way crossing,  an  instruction  that  in  determining  the  question  of 
the  decedent's  contributory  negligence  the  jury  might  consider 
the  facts,  if  proved,  that  the  defendant  railroad  company  failed 
to  sound  the  whistle  or  to  ring  the  bell,  as  the  train  approached 
the  crossing:,  and  that  the  train  was  running  without  a  headlight 
at  a  high  speed  on  a  dark,  stormy  night,  was  properly  given. 

Chicago,  etc.,  R.  Co.  v.  Qinther,  12, 15  (4). 

27.  Crossing  Accidents. — Contributory  Negligence. — Instructions, — 
In  an  action  by  the  personal  representative  of  decedent  who  was 
killed  by  a  railroad  company  on  a  highway  crossing,  an  instruc- 
tion that  the  plaintiff,  on  proof  of  defendant's  negligence,  should 
recover  unless  the  decedent  "contributed  materially  and  directly 
to  his  death,"  is  not  erroneous. 

Toledo,  etc.,  R.  Co.  v.  Lander,  56, 65  (11). 

28.  Crossings. — Statutory  Duties. — Instructions. — An  instruction 
practically  quoting  the  statute  requiring  railroad  companies  to 
equip  locomotives  with  a  whistle  and  a  bell,  prescribing  the  use 
thereof,  and  the  penalty  for  the  neglect  thereof,  and  instructing 
the  jury  that  if  certain  facts  were  found,  the  law  would  author- 
ize a  recovery  by  the  plaintiff,  is  not  bad  because  the  penalty  had 
reference  to  engineers,  where  such  feature  of  the  instruction  was 
not  afterwards  referred  to,  and  where  there  is  nothing  in  the 
record  to  show  that  the  Jury  was  Influenced  against  the  company. 

Toledo,  etc.,  R.  Co.  v.  Lander,  56, 65  (12). 

29.  Damages.  —  Evidence.  —  Instructions.  —  An  instruction,  In  a 
personal  injury  case  against  a  railroad  company,  which  does  not 
set  out  the  elements  of  damages  recoverable  but  limits  such  dam- 
ages to  the  sum  that  the  jury  may  believe  that  he  "ought  to  re- 
t*over,"  not  exceeding  the  demand,  when  considered  with  other 
instructions  limiting  the  recovery  to  the  amount  warranted  by 
the  evidence,  is  not  misleading. 

Toledo,  etc.,  R.  Co.  v.  Lander,  56, 66  (13) . 

30.  Crossing  Accidents. — Contributory  Negligence. — Instructions. — 
Curing  by  Interrogatories. — In  an  action  for  injuries  sustained 
by  a  traveler  at  a  street  crossing,  answers  to  the  interrogatories 
to  the  jury  that  the  plaintiff  was  not  guilty  of  contributory  negli- 
gence do  not  cure  an  erroneous  instruction  that  the  plaintiff  is 
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(>resamed  to  be  free  from  contributory  negligence,  sadi  answers 

probably  \ieinf:  influenceil  by  fiucb  erroneoos  Instmction. 

Harmon  y.  Faran,  262,  270  (9) .  271  (9) 

'M.  ypoUfffnrp, — Contributory, — Verdict, — A  general  verdict  for  the 
plaintiff,  in  an  action  against  a  railroad  o>mpany  for  negligently 
killing  d«Htdciit,  constitutes  a  finding  that  the  defendant  was 
nrglinent  and  that  decedent  w;is  tnv  fnan  contributory  negli- 
gence. Toledo,  t  tr„  R.  Co.  V.  Lander,  5o,  CI  ( 4 > . 

02.  CroHftino  AccidentH. — Contributory  SctjUgencc, — Interrogatories. 
— Ant<\v4'rH  to  interrogatories  that  the  decedent  riding  in  an  open 
buKgy  approached  tlie  rai!r«  ad  <  n»<inir  at  the  rate  of  two  miles 
an  hour,  that  the  defendant  company  ran  its  train  at  the  rate  of 
40  miles  an  hour,  that  when  dect-dent  was  40,  30,  20  and  10  feet, 
respectively,  from  t!»e  cr.  ssing  he  could  have  seen  the  train  490, 
455,  412  and  l)^'A  feet,  respectively,  tL.it  no  wai>tie  w::s  sounded 
and  no  bell  fung,  and  that  buildings  and  a  live  engii:e  standing 
nearby  prevented  bis  hearing  the  train,  are  not  in  irreconcilable 
conflict  with  a  general  verdict  f<*r  the  plaintiff. 

Toledo,  etc.,  R.  Co.  v.  Lander,  5«>,  01  (5). 

33.  Crossing  Accidents. — Violating  Ordinances. — Backing  Engine 
Without  Light  or  Lookout, — Interrogatories. — Answers  to  inter- 
rogatories to  the  jury  that  the  phiintiff  looked  and  listened  for  an 
approaching  train  before  going  ui>on  the  defendant's  railroad 
track  on  a  street  crnssing,  that  he  neither  saw  nor  heard  any, 
that  he  was  prevented  therefrom  by  the  noise  of  another  train, 
and  the  dark  and  rainy  night,  and  that  because  of  an  embank- 
ment and  curve  he  could  not  see  the  approaching  engine  before 
he  reached  the  point  where  he  was  struck,  are  not  in  conflict  with 
a  general  verdict  for  the  plaintiff.       Harmon  v.  For  an,  262, 206  (2) . 

34.  Running  Doum  Travelers. — Xoises. — Frighteninfj  Horses. — Evi- 
denrc. — In  an  action  by  a  traveler  for  injuries  sustained  because 
of  the  approach  of  defendant's  car  and  of  unusual  and  unneces- 
sary noises  made,  thereby  frightening  plaintiff's  horse  and  caus- 
ing it  to  run  away.  It  is  not  ncx*essary  for  the  plaintiff  to  show 
tliat  such  operation  or  noises  were  not  necessary  nor  usual  at 
other  times,  or  under  other  circumstances. 

Fort  Wayne,  etc.,  Traction  Co.  v.  MUler,  633, 641  (5) . 

35.  fipced. — Nonexperts. — Evidence. — Nonexi)erts  are  competent  to 
testify  as  to  the  speed  of  a  train. 

Fort  Wayne,  etc..  Traction  Co.  v.  MiUer,  633, 641  (6) . 

BATIPICATIOK— 

See  Contracts. 

BEAL  PBOFEBTY— 

See  EASEMK?fT8 :  Tjindlobd  and  Tenant;  Life  Estates ;  Mobtqaqes  ; 
QuiKTiNo  Title;  Specific  Performance;  Vendor  and  Purchaser. 

Commissions  for  sales  of,  see  Contracts  18. 

Breach  of  contract  for  sale  of,  jurisdiction  of  action  for,  see 
Courts. 

Contracts  for  sale  of,  see  Frauds,  Statute  of. 

New  trial  in  cmfcs  of,  see  New  Trial. 

Use  of,  see  Torts. 
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1.  Deeds, — Mistake. — Fraud. — ESqulty  will  refonn  a  deed  whenever 
through  a  mutual  mistake,  or  a  mistake  of  one  of  the  parties 
accompanied  by  the  fraud  of  the  other,  It  does  not  express  the 
agreement  of  the  parties.  Harvey  v.  Hand,  S92,'6Qii  (4). 

2.  Contracts. — Consideration. — Deeds. — Complaint. — A  complaint  to 
reform  a  deed  must  allege  a  valuable  consideration  for  the  ante- 
cedent contract,  a  mere  volunteer  being  unable  to  maintain  such 
suit  Harvey  v.  Hand,  392, 398  (6) . 

3.  Deeds. — Consideration  of  Antecedent  Contract. — Trust. — Con- 
struction of. — In  a  suit  for  the  reformation  of  a  deed  the  court 
will  perhaps  not  consider  the  deed  as  reformed  in  order  to  ascer- 
tain if  a  valuable  consideration  has  been  yielded;  but  the  court, 
in  determining  whether  a  valid  and  enforceable  trust  is  created, 
will  look  to  the  deed  as  reformed.      Harvey  v.  Hand,  392, 399  (7). 

4.  Deeds. —  Trusts. —  Consideration. —  Family  Settlements, —  Com^ 
plaint. — A  complaint  to  reform  a  deed  so  as  to  show  a  trust 
therein  in  favor  of  plaintiffs,  alleging  a  consideration  of  $2,000, 
love  and  affection,  and  a  family  settlement,  for  the  making  of 
such  deed,  states  a  sufficient  consideration. 

Harvey  v.  Hand,  392, 400  (8) . 

5.  Laches. — Notice. — Complaint. — A  complaint  by  the  beneficiaries 
of  an  alleged  tnisJt,  alleging  that  their  father  in  exe<*uting  a  deed 
to  their  sister  omitted  by  a  mutual  mistake  of  himself,  such 
sister  and  the  scrivener,  to  create  such  trust,  that  the  father 
had  the  drcd  recorded  at  once,  but  did  not,  during  his  life- 
time, learn  of  such  omission,  and  that  it  was  not  until  a  short 
time  after  the  father's  death  that  such  beneficiaries  learned  of  it. 
sufficiently  shows  diligence,  the  rights  of  no  third  persons  having 
intervened.  Harvey  v.  Hand,  392, 401  (9) . 

6.  Deeds. — Statute  of  Frauds. — A  suit  to  reform  a  deed  is  not  an 
action  to  enforce  a  parol  agreement  for  the  sale  of  land,  and  is 
not  affected  by  the  statute  of  frauds. 

Harvey  v.  Hand,  392, 402  ( 10) . 

BEHEABINGh— 

See  Appeal. 

BEMAIin:)EB&— 

See  Life  Estates. 

Condemnati(m  of,  see  Eminent  Domain. 

Inheritan'^e  of  crops  by  remaindermen,  see  Landlord  and  Tf.na:vt 
2;  Vairtcr  v.  Frame,  481.  483  (1). 

BENTS— 

See  Landlord  a.nd  Tenant. 

BEPLY— 

See  Pleading. 

BESCISSION— 

See  Insurance. 

BEVIVAIr- 

Of  action,  see  Abatement;  Action. 
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BIGHTS  OP  WAY— 

See  Easetii EiiTS ;  Rau-bouw. 


See  CouBTS. 


See  Accounts  ;  Contracts  ;  Vendor  and  Purchaser. 
Jurisdiction  In  action  for  breach  of  contract  for.  see  Courts. 

Principal  and  Agent, — Evidence. — Evidence  that  the  plaintiff  en- 
ga;;e<l  to  deliver  certain  quantities  of  hay  to  a  person  in  charge 
of  a  stable  at  the  Indiana  State  fair  grounds,  such  stable  having 
a  large  sign  over  the  door  with  defendant's  name  thereon,  show- 
ing that  such  company  dealt  in  hay  and  grain,  that,  later,  the 
general  manager  of  sue*  company  drove  to  plaintiffs  house  and 
doubled  the  order,  that  the  plaintiff  delivered  Uxe  hay  to  men  at 
such  stable  and  that  he  had  not  been  paid  therefor,  sustains  a 
Judgment  for  plaintiff  against  such  company,  whether  the  sale 
was  made  in  the  name  of  the  company  or  not. 

Pennsylvania,  etc..  Sup.  Co.  v.  Fosnottc,  166, 169  (5) . 

SET-OFF  AND  COITNTEBCLAIM— 

1.  Motion  to  Strike  Out. — Partners. — Surplusage. — In  a  cotmter- 
daim  by  defendant  against  plaintiffs,  it  Is  not  erroneous  to  sus- 
tain a  motion  to  strike  therefrom  allegations  that  the  plaintiffs 
had  been  partners  for  many  years  and  that  defendant  had  been 
for  many  years  in  the  general  contracting  business,  where  It  Is 
not  alleged  that  plaintiffs  entered  Into  the  contract  in  question 
as  partners,  such  allegations  being  mere  surplusage. 

Crouch  V.  Lewis,  465, 467  (2). 

2.  Redundancies. — Striking  Out. — ^It  Is  harmless  to  strike  from  a 
counterclaim  certain  allegations,  not  Improper  In  themselves, 
where  substantially  similar  ones  are  left  therein. 

CroMc/i  v.  Leici*,  4C5, 467  (3),  468  (3), 469  (3). 

3.  Sufficiency. — A  counterclaim  to  be  good  must  contain  the  aver- 
ments necessary  to  a  complaint  for  the  same  cause. 

Crouch  V.  Lewis,  465, 467  (4). 

4.  Negativing  Defenses. — Striking  Out. — ^It  is  not  erroneous  to 
sustain  a  motion  to  strike  from  a  counterclaim  allegations  nega- 
tiving a  defense  thereto.  Crouch  v.  Lewis,  465, 468  <7). 

SETTLEMENT— 

See  Compromise;  Reformation. 

SHOP-BOOKS— 

See  Evidence. 

SIDEWALKS— 

See  Municipal  Corporations. 

SPECIAL  FINDINGS— 
See  Trial, 
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SPECIFIC  PEBFOBMANCS— 

May  be  negatively  enforced  by  Injunction,  see  Injunction  7,  10; 
Cincinnati^  etc,  Railroad  v.  Wall,  605. 

1.  Contracts. — ^A  suit  for  the  specific  performance  of  a  contract  is 
an  equitable  proceeding,  and  Imports  that  the  contract  will  be 
ordered  performed,  if  at  all,  substantially  as  agreed  upon. 

Straus  V.  Yeagcr,  448, 460  (11). 

2.  Contracts  Relating  to  Personal  Property. — Value. — Specific  per- 
formance lies  to  enforce  contracts  relating  to  i)ersonal  property 
only  when  such  property  has  a  peculiar  value. 

Vernon,  etc.,  R.  Co.  v.  Washington  Tp,,  309, 316  (5). 

3.  Contract  to  Convey  Real  Estate. — Possession. — ^An  oral  contract 
by  a  father  to  purchase  real  estate  for  his  daughter  will  be  spe- 
cifically enforced,  where  she  was  put  In  po«?session  under  the  con- 
tract, where  the  purchase  price  was  paid,  and  where  the  father 
repudiated  the  contract.  Titnmonds  v.  Taylor,  531, 535  (3). 

4.  Contracts. — Demand. — When  Unnecessary. — Where  the  vendor 
repudiates  his  contract  to  convey,  or  places  himself  in  a  position 
which  would  render  a  demand  unavailing,  no  demand  Is  necessary 
before  bringing  a  suit  for  specific  performance. 

Timmonds  v.  Taylor,  531, 536  (4) . 

5.  Refusal  to  Perform  Contract. — Demand. — Where  the  contract 
fixes  the  time  for  making  a  conveyance  upon  payment  of  the 
purchase  price,  a  failure  to  make  the  conveyance  perfects  the 
purchaser's  right  to  compel  the  performance  of  the  contract 

Timmonds  v.  Taylor,  531, 536  (5). 

0.  When  Granted. — In  order  to  enforce  specific  performance  of  a 
contract  It  must  be  founded  upon  a  valuable  coiisidoration,  it 
must  be  definite,  fair,  just,  and  specifically  enforceable  against 
both  parties  without  hardship  ngalnst  either,  and  there  must  be 
no  equally  adequate  legal  remedy. 

Cincinnati,  etc.,  Railroad  v.  Wall,  605,  611  (9). 

7.  Contracts. — Definiteness. — Parol  Evidence. — Fences. — Injunction. 
— A  contract  by  a  railroad  company  to  construct  and  maintain 
along  its  right  of  way  "a  standard  fence  of  woven  wire,  with 
barbs  on  top,  sufficient  to  turn  ail  kinds  of  stock"  Is  susceptible 
of  specific  performance,  parol  evidence  being  admissible  to  apply 
the  terms  thereof  to  the  subject-matter,  and  the  violation  of  such 
contract  may  be  enjoined. 

Cincinnati,  etc..  Railroad  v.  Wall,  605, 611  (10),  614  (10). 

8.  Building  Contracts. — Ordinarily,  building  contracts  will  not  be 
specifically  enforced;  but  In  certain  cases,  where  justice  cannot 
be  otherwise  secured,  they  will  be  so  enforced. 

Cincinnati,  etc..  Railroad  v.  Wall,  605, 614  (13). 

9.  Discretion. — Tlie  right  to  specific  performance  Is  a  matter  of 
sound  legal  discretion,  controlled  by  equitable  principles,  and  ex- 
ercised upon  a  consideration  of  all  the  circumstances  of  the  par- 
ticular case.  Cincinnati,  etc.,  Railroad  v.  Wall,  605, 614  ( 14 ) . 

STATUTE  OP  PBAUDS— 
See  Frauds,  Statute  of. 
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For  statutes  dted  and  constroed,  see  p.  xxtL 
8ee  MuKiciFAL  ConroBATioif s ;  Wuxs. 
Relating  to  sales  of  lands,  see  Dfxos. 

1.  Word9, — Con8truciion. — ^Tbe  words  ased  In  a  statnte  should  be 
^veu  their  ordinary  meaniuj?,  unless  it  clearly  appears  that  a 
different  meaning  was  intended. 

Broicnell  Improv.  Co.  v.  Sixon,  195, 200  (3). 

2.  Derogatory  of  Common  Lmr. — Construction. — Statutes  in  dero- 
gation of  the  common  law  will  he  strictly  construed,  but  not  in 
such  manner  as  to  defeat  their  purpose. 

Dunn  V.  Means,  383, 388  (3) . 

3.  Construction, — In  Pari  Materia. — All  statutes  on  the  same  8ul^ 
jeet -matter  should  be  const  mod  iti  pari  materia;  and  where  a 
statute  is  in  derogation  of  thf»  common  law  no  excei>tions  not 
contained  therein  will  be  allowed. 

Wilson  V.  Jackson  Jlill  Coal,  etc,  Co.,  150, 152  (2) . 

STOGXHOLDEBS— 

See  COHPOKATIONS. 


8ee  Waters. 


i>ce  Municipal  Corporations. 

ST7BB0GATI0N— 

1.  Sureties. — Vt  ndftr  and  Purchaser. — lAens. — ^If  a  mortgagor  is 
primarily  litii>le  for  the  payment  of  his  mortgage,  he  cannot  be 
subrogated  to  (lie  rights  of  the  mortgag(?e;  but  where  he  ha.s  ci>n- 
veyed  the  land  to  a  grantee  who  has  agreed  to  pay  the  lien,  suvh 
mortgagor  is  HiibroRatcHl,  upon  pajnnent  of  the  mortgage,  to  the 
riglits  of  the  mortgagee  in  the  enforcement  of  the  lien  again<«t 
the  land-  Gregory  v.  Anns,  562, 5<>9  (G ) . 

2.  Vendor  and  Purchaser. — Liens. — Deeds. — Principal  and  Surety. 
— Answer. — In  a  suit  by  the  personal  rei>resentative  of  defend- 
ant's remote  grantor,  to  recover  the  amount  of  a  lien  upon  de- 
fendant's land,  paid  by  such  representative,  an  answer  that  such 
Hen  constituted  the  individual  debt  of  decedent,  that  it  continued 
his  debt  until  his  death,  and  that  the  debt  was  fully  paid  by 
such  representative  before  the  bringing  of  the  suit,  is  insufficient 
where  the  complaint  alleged  that  the  deed  from  decedent  was 
executed  "subject  to  all  liens,"  of  which  the  lien  in  question  was 
one,  such  answer  failing  to  show  that  decedent  was  primarily  lia- 
ble as  a  principal.  Gregory  v.  Arms,  562, 571  (10). 

3.  Vendor  and  Purchaser. — Liens. — Deeds. — Answer. — Evidence. — 
In  a  suit  by  a  remote  grantor's  personal  representative  to  recover 
the  amount  of  a  lien  upon  defendant's  real  estate,  paid  by 
such  representative,  an  answer  that  such  decedent  as  a  part 
consideration  for  his  conveyance  to  the  defendants  grantor 
orally  agreed  to  pay  such  lien,  and  that  he  and  the  plaintiff  sub- 
sequently paid  it,  is  sufficient,  though  there  was  a  provision  in 
tlie  deed  from  dwedent  that  the  land  was  conveyed  "subject  to 
all  liens,"  oral  evidence  being  admissible  to  show  the  real  con- 
sideration. Gregory  v.  Arms,  5G2, 572  ( 11 ) . 
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4.  Vendor  and  Purchaser. — Liens, — Forbearance  to  Bue, — Consid- 
eration,— Answer, — In  a  suit  by  the  personal  representative  of  a 
remote  vendor  for  subrogation  to  the  rights  of  a  mortgagee  of 
detendant's  lands,  the  complaint  alleging  that  such  remote  ven- 
dor's deed  contained  a  provision  that  the  land  was  conveyed 
''subject  to  all  liens/'  an  answer  that  the  defendant  accepted  his 
deed  upon  the  representation  that  the  specific  mortgage  assumed 
was  the  only  lien  against  the  land,  that  he  believed  such  repre 
sentation,  being  ignorant  of  another  mortgage  thereon,  that  when 
he  learned  of  the  other  mortgage  he  called  upon  such  remote 
vendor  and  threatened  to. Institute  an  action  against  defendant's 
vendor,  that  as  a  settlement  thereof  such  remote  vendor  agreed 
to  pay  such  mortgage,  and  that  pursuant  thereto,  he  paid  inter- 
est thereon,  and  after  his  death,  his  administratrix  paid  it,  is 
sufficient,  such  agreement  being  supported  by  a  consideration, 
since  he  might  have  become  liable,  having  acknowledged  that  he 
was  primarily  liable  for  the  debt. 

Gregory  v.  Arms,  562, 574  (13) ,  577  (13) . 

5.  Vendor  and  Purchaser, — Liens, — Agreements  to  Pay. — Consider- 
ation.— Answer, — Where  a  mortgagor  conveys  the  mortgaged 
lands  "subject  to  all  liens,"  and  his  grantee  conveys  without  men- 
tioning such  mortgage  In  his  deed  and  such  mortgagor  and  his 
personal  representative  are  compelled  to  pay  such  mortgage,  an 
answer,  in  a  suit  by  such  representative  for  subrogation  to  the 
rights  of  the  mortgagee,  that  the  defendant  demanded  that  such 
mortgagor  pay  the  debt,  that  he  was  financially  embarrassed  and 
could  not  pay  it,  but  promised  that  if  time  for  payment  were  ex- 
tended by  the  mortgagee — ^the  State  of  Indiana — he  would  pay 
it,  and  that  defendant  granted  such  extension,  is  bad,  since  the 
defendant  was  powerless  to  grant  such  an  extension. 

Gregory  v.  Arms,  562,  577  (16). 

"TAXES"— 

See  Words  and  Phelvses. 

TELEGBAPHS  AND  TELEPHONES— 

See  Electricity  ;  Negugence. 

1.  Siifipendhig  Uninsulated  Telephone  Wire  Over  Trolley  Wire, — 
Negligence. — The  maintenance  of  an  uninsulated  telephone  wire 
over  a  trolley  wire  constitutes  negligence. 

Cumberland  Tel,  etc.,  Co.  v.  Kranz,  67,  73  (5),  75  (5). 

2.  Electricity. — Injury  to  Animals  on  Private  Grounds. — ^Where  a 
telephone  company  maintained  an  uninsulated  wire  over  a  trolley 
wire,  and  such  telephone  wire  broke  and  fell  on  the  trolley  wire, 
thereby  becoming  charged  with  electricity  and  killing  plaintiff's 
horf«es,  the  fact  that  such  horses,  at  the  time  they  were  killed, 
were  on  private  property,  does  not  aflPect  such  company's  liabil- 
ity, so  long  as  they  were  there  rightfully. 

Cumberland  Tel.,  etc,  Co,  v.  Kranz,  67,  74  (7). 

3.  Maintenance  of  Telephone  Wire  Over  Trolley  Wire. — Injuries 
to  Animals. — Pro.riniate  Cause. — ^The  maintenance  of  an  uninsu- 
lated telephone  wire  over  a  trolly  wire,  such  telephone  wire 
breaking;  during:  a  .«ttorm  and  falling  upon  the  trolley  wire,  there- 
by killing  plaintiff's  horses,  constitutes  the  proximate  cause  of 
the  death  of  such  horses. 

Cuniberland  Tel,  etc,  Co,  v.  Kranz,  67, 74  (8). 
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4.  Common  Carriers. — ^Telephone  companies  are  common  carriers 
of  news;  and  the  property  used  in  such  business  is  impressed 
with  a  public  use.    Mooreland,  etc.,  Tel.  Co,  v.  Mouch,  521, 524  (1). 

5.  Discrimination. — Telephone  companies  must  serve  the  public 
without  discrimination. 

Moorelandy  etc.,  Tel.  Co.  v.  Mouch,  521, 524  (2). 

6.  Legislative  Control  Over. — ^The  legislature  has  control  over 
telephone  companies. 

Moorcland,  etc.,  Tel.  Co.  v.  Mouch,  521, 524  (3). 

7.  Discrimination. — Complaint. — A  complaint  alleging  that  defend- 
ant telephone  company  charged  $1  a  month  for  residence  tele- 
phones and  ^1.25  a  month  for  **buslness  telephouesv,"  that  the 
plaintiff  had  a  residence  telephone  and  that  the  defendant  de- 
manded the  payment  of  $1.25  a  month  therefor  and  that  no  one 
else  was  charged  such  price  for  a  residence  telephone,  suffi- 
ciently shows  a  discrimination,  and  entitles  the  plaintiff  to  In- 
junctive relief.  Mooreland,  etc.,  Tel.  Co.  v.  Mouch,  521, 525  (4) . 

8.  Discrimination. — Anfuccr. — In  a  suit  to  enjoin  a  telephone  com- 
pany from  refusing  to  serve  the  plaintiff,  the  complaint  alleging 
that  the  company  wrongfully  demanded  a  "business"  rate  for  his 
residence  telephone,  an  answer  that  the  plaintiff,  without  right, 
was  using  his  residence  telephone  for  business  punwses,  is  in- 
sufficient, since  It  fails  to  show  that  others,  similarly  situated, 
were  not  doing  likewise. 

Mooreland,  etc,  Tel,  Co,  v.  Moiich,  521, 527  (5) . 
TELEPHONES— 

See  Telegraphs  and  Telephones. 

TENANCIES  IN  COMHON— 
See  LANDrx)RD  and  Tenant  3. 

TENDEBr- 

See  BiLT^  AND  Notes  0 ;  Vendor  and  Purchaser  7,  8. 

Mow  shown  by  answer,  see  Landlord  and  Tenant  5;  Wah  Kee  v. 
Clark.  462,  404  (4). 

TEXT-BOOKS— 

For  text-books  cited,  see  p.  xxix. 

TOBT&-. 

See  Limitation  of  Actions. 

1.  Vse  of  Properly. — Damages. — The  owner  of  property  has  a  right 
to  use  it  in  a  reasonable  manner,  and  if  in  the  use  thereof  inci- 
dental injury  is  done  to  another,  no  recompense  can  be  demanded 
therefor.  Niagara  Oil  Co.  v.  Jackson,  238, 241  ( 1 ) . 

2.  Joint  and  Several. — If  several  persons  are  required  to  perform 
a  duty  their  failure  to  perform  it,  or  their  negligence  in  perform- 
ing it,  renders  them  liable  Jointly  and  severally  to  one-  injured 
thereby.  Peru  Heating  Co.  v.  Lenhart,  319. 324  (1) . 

3.  Contracts. — Damages. — A  defendant  may  be  liable  to  the  plain- 
tiff in  tort  for  damages  caused  by  him,  though  no  contractual  re- 
lations whatever  existed  between  them, 

Peru  Heating  Co.  v.  Lenhart,  319, 325  (2) . 

4.  Acts. — Conditions. — If  the  defendant's  original  wrongful  act  or 
omission  supplied  the  condition  causing  the  subsequent  act  to  be 
hurtful,  he  is  liable  therefor. 

Peru  Heating  Co.  x.  Lenharty  319, 329  (6) . 
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Stock  in  railroads,  see  GOBPOBATioif  s. 

Contract  with  auditing  company  to  investigate  books,  Toid^  where 
company  was  to  prosecute  clainiA  at  its  own  expense  for  part  of 
proceeds,  see  Contbacts  4;  Lancaster  Tp.  v.  GraveSt  499,  501  <2). 


See  NuiSAircE. 

TBIAIi. 


I.     RSOBPTION  OF  EVIDBNOB,  1-1. 

II.    DiBSOTiKo  Vesdiot,  6. 

ni.    iMSTBUOnONS,  (his. 


IV.   Vbbdiot  AMD  Imtbbbooatobibs, 

19-sa. 

V.    Sfboiax*  FnrDiNM  and  Comolu- 
8IOV8  ov  Law,  2^28. 


See  New  Tbial  ;  Plbaoing  ;  Venus. 

Parties  may  be  added  after  change  of  venue,  see  Pasties. 

I.    Reception  of  Evidence. 

Objections  to  depositions,  see  Depositions. 
As  to  trial  court's  discretion,  see  Evidence  4. 

1.  Ewclusion  of  Evidence, — Oifer. — To  save  any  question  on  the 
exclusion  of  evidence,  the  offer  of  proof  must  precede  tibe  ruling 
upon  the  objections  thereto.        Leventhal  v.  Cramptout  92, 95  (5). 

2.  Exclusion  of  Evidence, — When  Harmless. — ^The  exclusion  of 
evidence  upon  an  issue  is  harmless  where  such  issue  was  found 
in  the  complaining  party's  favor. 

Hinshaw  v.  Security  Trust  Co,,  351, 359  (11) . 

3.  Inadmissible, — [ntroduction  of, — Objecting  to  Similar. — ^The 
fact  that  a  party  made  no  objection  when  its  opponent  introduced 
incompetent  evidence  in  the  former's  favor  does  not  estop  such 
party  from  objecting  to  similar  incompetent  evidence  offered 
against  it. 

Independent  Torpedo  Co,  v.  /.  E,  Clark  Oil  Co.,  124, 127  (6). 

4.  Wrongful  Admission  of  Evidence, — When  Harmless, — In  an 
action  by  tenants  of  the  first  floor  of  a  building  against  the 
owner  thereof  and  a  heating  company  for  their  alleged  negligence 
in  turning  off  the  hot-water  heat  in  the  second  floor,  producing 
conditions  whereby  plaintiffs'  goods  were  damaged,  evidence  of 
the  understanding  of  the  owner's  servant  as  to  why  such  owner 
referred  the  servant  to  the  heating  company  for  instructions  in 
turning  off  such  heat  Instead  of  having  such  servant  do  it,  is 
improper ;  but  where  the  evidence  given  was  but  a  restatement  of 
what  had  been  given  before  at  the  instance  of  both  parties  its 
admission  was  harmless. 

Peru  Heating  Co,  v.  Lenhart,  319, 832  (9) . 

II.    DiSBcriNO  Vebdict. 
Directing  verdict,  see  Bills  and  Notes  18 ;  Gontractb  27. 

5.  Peremptory  Instructions. — ^Where  there  is  some  evidence  tend- 
ing to  sustain  the  material  allegations  of  plaintiff's  complaint,  a 
peremptory  instruction  for  defendant  should  be  refused. 

Eppert  V.  Gardner,  188,  198  (7). 

Princeton  Coal,  etc,  Co,  v.  Dotoner,  136, 143  (6). 

Vol.  48-49 
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III.      iNSTBUCnONS. 

Instnictions  may  be  brought  into  record  by  special  bill  of  ezcQ>- 
ticmSy  see  Appeal  14;  Republic  Iron,  etc.,  Co.  v.  Lvlu,  271,  279 

(6). 
Filing  of  instructions^  bow  shown,  see  Appeal  17;  City  of  Indian- 
apoUa  V.  Schoenig,  76,  83  (8). 

Errors  in  giving  or  refusing  instructions  cannot  be  assigned  inde- 
pendently on  appeal,  see  Appeal  24 ;  Chicago,  etc.,  R.  Co.  v.  Coon, 
675,  683  (6). 

Duty  of  court  to  instruct  as  to  def^ises,  see  Bills  aio)  Notes  16; 
Halatead  v.  Woods,  127,  131  (2). 

Instruction  may  assume  undisputed  facts,  see  Bills  and  Notes  17 ; 
HdlBtead  v.  Woods y  -^21, 134  (6). 

Instructions  In  cases  against  carriers,  see  Gabsiebs. 

Instructions  in  condemnation  cases,  see  Eminent  Domain. 

Instructions  in  actions  for  personal  injuries^  see  Master  and  Sebt- 
ANT  17-27. 

Eitroneous  instructions,  ground  for  new  trial,  see  New  Trial  9. 

Instructions  in  action  against  agent,  see  Principal  and  Agent. 

Instructions  in  railroad  cases,  see  Railroads  22-30. 

Instructions  in  actions  for  labor,  see  Work  and  Labor. 

6.  Incorrect. — Incorrect  instructions  should  be  refused. 

Lucas  y.  Rhodes,  211, 221  (8) . 

7.  Applicability. — Instructions  not  applicable  to  the  evidence 
should  be  refused.  Toledo,  etc.,  R,  Co.  v.  Lander,  56, 66  (15) . 

8.  Duplication. — It  is  not  erroneous  to  refuse  to  duplicate  instruc- 
tions. Chicago,  etc.,  R.  Co.  v.  Coon,  675, 688  (13) . 

Lucas  V.  Rhodes,  211, 221  (9). 

Republic  Iron,  etc.,  Co.  v.  Lulu,  271,  282  (10). 

Toledo,  etc.,  R.  Co.  v.  Lander,  56, 66  (16). 

9.  How  Considered. — Instructions  should  be  considered  as  a  whole; 
and  if  they  fairly  present  the  law  of  the  case  they  will  not  be 
held  prejudicial.  Chicago,  etc.,  R.  Co.  v.  Coon,  675»  689  (14) . 

Eppert  V.  Gardner,  188, 194  (8). 
Harmon  v.  Foran,  262, 268  (4). 
Lucas  V.  Rhodes,  211, 221  (7) . 

10.  Imperfect. — Harmless  Error. — The  giving  of  an  iDStruction 
which  is  imperfect,  but  which  in  the  light  of  other  instructions 
given,  could  not  have  misled  the  Jury,  does  not  constitute  reversi- 
ble error.  Toledo,  etc.,  R.  Co.  v.  Lander,  56, 65  (10). 

11.  Incomplete. — Duty  of  Objecting  Party. — Where  an  instruction 
is  merely  incomplete,  the  party  complaining  thereof  should  pre- 
sent to  the  trial  Judge  a  complete  one. 

Toledo,  etc.,  R.  Co.  v.  Lander,  56, 66  (14). 

12.  Refusal  to  Oive. — Predication  of  Error  Upon. — Reversible  error 
cannot  be  predicated  upon  the  court's  refusal  to  give  instructions 
requested  unless  it  is  specifically  pointed  out  by  appellant  in  what 
manner  such  instructions  were  relevant  to  the  issues  and  that 
they  were  warranted  by  the  evidence. 

Eppert  v.  Gardner,  188, 194  (9) . 

13.  Damages. — Considering  AU  the  Evidence. — Appeal. — Briefs. — 
An  instruction,  in  an  action  for  damages,  that  the  Jury  in  esti- 
mating the  damages  "has  the  right  to  take  into  consideration  all 
the  facts  and  circumstances  proved  by  the  evidence,"  ocmstitutes 
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reversible  error,  where  the  appellant's  brief  points  out  evidence 
admitted  on  other  points,  liable  to  prejudice  the  Jury  when  esti- 
mating the  damages.  Mesker  v.  Leonard,  642, 644  (2) . 

14.  Directing  Recovery  Upon  Proof  of  Paragraph  of  Complaint. — 
Interrogatories. — An  instructicMi  that  if  the  plaintiff  had  proved 
the  material  allegations  of  any  of  the  three  paragraphs  of  her 
complaint,  the  Jury  may  find  for  the  plaintiff,  is  harmless,  where 
other  instructions  outlined  the  conditions  under  which  she  might 
recover;  and  especially  where  the  answers  to  the  interrogatories 
showed  that  the  plaintiff  was  free  from  contributory  negligence, 
and  also  indicated  Uiat  no  harm  resulted  from  such  instruction. 

Harrod  v.  Bisson,  549,  558  (5). 

15.  Contributory  Negligence.  —  Interrogatories.  —  An  Instruction 
that  the  burden  of  proving  contributory  negligence  is  on  defend- 
ant, and  that  "unless  he  has  shown  the  same  by  a  preponderance 
of  the  evidence,"  he  should  lose  on  such  issue,  does  not  require 
that  the  testimony  introduced  by  defendant  alone  must  show  such 
freedom.  Ha  rrod  v.  Biason,  549, 559  ( 6 ) . 

IV.    Verdict  and  Intebboqatobies. 
As  to  Joint  verdict,  see  Appeal  64. 

Verdict  in  actions  for  personal  injuries,  see  Master  and  Servant 
30,  31. 

Verdict  and  interrogatories  in  negligence  ease,  see  Neougence  22; 
Peru  U eating  Co.  v.  Lenhart,  319,  335  (11). 

Receiving  separate  verdicts  against  Joint  defendants,  see  New 
Trial  10. 

Verdict  in  railroad  cases,  see  Railroads. 

Interrogatories  in  action  against  heating  company,  see  (Corpora- 
tions 7. 

Interrogatories  in  actions  for  personal  injuries,  see  Master  and 
Servant  28-30. 

Interrogatories  in   action   against   an   agent,   see  Principal  and 

Agent. 

Curing  instruction  by  interrogatories,  see  Railroads  30. 
Interrogatories  in  railroad  cases,  see  Railroads  32,  33. 

16.  Interrogatories  to  Jury. — Submission  ofy  by  Court. — Under 
§572  Burns  1908,  Acts  1897  p.  128,  providing  that  in  all  actions 
tried  by  a  Jury,  "when  requested  by  either  party,  the  court  shall 
instruct  them  ♦  ♦  ♦  to  find  specially  upon  particular  ques- 
tions of  fact  to  be  stated  to  them  in  writing  in  the  form  of  in- 
terrogatories on  any  or  all  the  Issues  in  the  cause,"  it  is  not  error 
for  the  Judge  to  submit,  on  his  own  motion,  an  interrogatory  con- 
cerning a  fact  within  the  issues.    Halstead  v.  Woods,  127, 129  ( 1 ) . 

17.  Verdict. — Issues  Decided. — ^A  general  finding  constitutes  a  find- 
ing on  every  Issue  in  favor  of  the  prevailing  party. 

Brett  V.  Pretorious,  527, 531  (4). 
Ittenbach  v.  Thomas,  420,  426  (2). 

18.  General  Verdict. — Interrogatories. — ^The  general  verdict  con- 
trols answers  to  the  interrogatories  unless  such  answers  are  irrec- 
oncilable therewith  on  any  supposable  evidence  within  the  issues. 

Harmon  v.  Foran,  262, 266  ( 1 ) . 

Ittenbach  v.  Thomas,  420, 427  (3),  434  (8). 

Lioas  V.  Rhodes,  211, 221  (10). 

Peru  Heating  Co.  v.  Lenhart,  319, 336  ( 12) . 

Winona,  etc.,  R.  Co.  v.  Rousseau,  248, 261  (13). 
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19.  Interroga$arie$.^VerdM.^App0alr^ln  deCemliiliig  wheUiet 
the  answers  to  the  Interrogatories  to  the  jury  orertam  the  gSD- 
eral  rer<lict  the  court  on  appeal  will  consider  only  such  interrog- 
atories and  answers^  the  general  venllct  and  the  pleadings. 

Ittenbach  y.  Thomas,  420. 426  (1). 

Peru  Heating  Co.  y.  Lenhart,  319, 836  (12). 

20.  Inierroffatories. — Contradictory  Anewen. — Conflicting  answers 
to  Interrogatories  to  the  jury  nnllify  one  another. 

Republic  Iron,  etc.,  Co.  ▼.  Lulu,  271, 279  (5). 

21.  Conflict  on  Certain  lasuee. — ^Where  the  answers  to  the  inter- 
rogatories to  the  Jury  are  in  irreconcUable  conflict  with  the  gen- 
eral verdict  upon  some  of  the  issues,  the  general  verdict  must 
stand,  if  at  all,  npon  the  remaining  Issues. 

Ittenbach  v.  Thomas,  420, 427  (4). 

22.  Verdid.^Inferences.—Appeal.—On  appeal,  all  reasonable  in- 
ferences are  drawn  in  favor  of  the  general  verdict 

Winona,  ela,  B.  Co.  v.  Rousseau,  248^  260  (12). 

y.    Special  Findings  and  Conclitsions  or  Law. 

Special  flndlngs  in  action  for  breach  of  contract,  see  Oonteacib  26. 

Special  flndlngs  in  suit  to  foreclose  street  assessment  lloi,  see  Mu- 
nicipal Corporations  23;  Brotonell  Improv,  Co.  v.  Nisfon,  196^ 
207  (12). 

Special  findings  In  negligence  case,  see  Nbougbncb  23. 

Questions  relating  to  special  findings,  not  grounds  for  a  new  trial, 
see  New  Trial  6. 

S];>ecia]  findings  in  suit  between  vendor  and  purchaser,  see  Vendok 
AND  Purchaser. 

23.  Special  Findings.— Failure  to  Find  Fact. — Effect— A.  failure  to 
find  a  fact  constitutes  a  finding  against  the  party  having  the 
burden  of  proving  such  fact  Brad/ei^  v.  iTarfer,  641, 646  (4). 

24.  Special  Findings. — Purpose. — ^The  purpose  of  a  special  finding 
is  to  set  out  the  ultimate  facts  proved,  and  not  conclusions 
therefrom,  and*  to  authorise  a  recovery,  such  findings  must  con- 
tain every  fact  necessary  thereto. 

Cumberland  Tel,  etc.,  Co.  v.  Kranz,  67, 72  (1). 

26.  Special  Findings. — Request. — Appeal. — ^A  special  finding  made 
without  a  request  therefor,  will  be  treated  on  appeal  merely  as  a 
general  finding.  Hinshato  v.  Security  Trust  Co.,  861, 367  (7) . 

26.  Conclusions  of  Law, — Exceptions. — Special  Findings. — An  ex- 
ception to  the  conclusions  of  law  admits,  for  the  purposes  of  such 
exception,  that  the  facts  were  correctly  found. 

Timmonds  v.  Taylor,  631, 636  (2) . 

27.  Conclusions  of  Law. — Defects. — Correct  Judgment. — Ttie  fail- 
ure correctly  to  state  conclusions  of  law,  where  a  correct  Judg- 
ment is  rendered  on  the  facts  found,  constitutes  harmless  error. 

Cumberland  Tel.,  etc.,  Co.  v.  Kranz,  67, 73  (4). 

28.  Conclusions  of  Law. — Exceptions. — Time  of  Taking. — Appeal. — 
Statutes.— Hectlon  656  Bums  1908,  §626  R.  S.  1881,  providing  that 
"the  party  objecting  to  the  decision  must  except  at  the  time  the 
decision  is  made/'  is  mandatory,  and  exceptions  taken  twenty- 
one  days  after  conclusions  are  announced^resent  no  question  on 
appeal.  Andis  v.  Smith,  162, 163  ( 1) . 
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29.  Conclusions  of  Lam, — Amendments. — Exceptions. — The  trial 
judge,  at  any  time  while  the  action  Is  in  fieri,  may  recall  and 
amend  the  special  findings  and  conclusions  of  law,  and  the  de- 
feated party  may  at  such  time  except  to  such  conclusions, 
whether  exceptions  had  originally  been  taken  or  not 

Andis  y.  Smith,  162, 165  (2). 

TBXrSTS— 

See  WILU9. 

Reformation  of  deed  to  show,  see  Reformation. 

1.  Express, — Creation  of,  hy  Parol, — Executed, — The  rule  that  an 
express  trust  In  land  cannot  be  created  by  parol  has  no  applica- 
tion where  the  alleged  express  trust  has  already  been  executed. 

McKnight  v.  Kingsley,  372, 376  ( 1 ) . 

2.  Constructh)e. — Equity, — ^Where  a  person  obtains  the  legal  title 
to  another's  land  by  fraud,  by  violation  of  a  confidential  or  fidu- 
ciary relation,  or  in  any  other  unconscionable  manner,  equity  im- 
presses a  constructive  trust  upon  the  land  In  favor  of  the  ben- 
eficial owner.  l^orris  v.  Kendall,  304, 307  (3) . 

3.  Express, —  Resulting, —  Fraud, —  Deeds,—  Section  4019  Burns 
1908,  12976  R.  S.  1881,  providing,  among  other  things,  that  §4017 
Bums  1908,  §2974  R.  S.  1881,  which  provides  that  "wUen  a  con- 
veyance for  a  valuable  consideration  is  made  to  one  person,  and 
the  consideration  therefor  paid  by  another,  no  use  or  trust  shall 
result  in  favor  of  the  latter,"  "shall  not  extend  to  cases  ♦  ♦  • 
where  ♦  ♦  ♦  by  agreement  and  without  any  fraudulent  in- 
tent, the  party  to  whom  the  conveyance  was  made  ♦  ♦  ♦  was 
to  hold  the  land  •  •  ♦  in  trust  for  the  party  paying  the  pur- 
chase money,"  does  not  apply  to  a  suit  to  reform  a  deed  so  as  to 
create  a  trust  in  favor  of  plaintiffs,  for  the  reason  that  such  a 
trust  is  express,  the  statute  applying  only  to  resulting  trusts. 

Harvey  v.  Hand,  392, 398  (5) . 

"xrnrsouND  mind"— 

See  WoBDs  and  Phbases. 

VABIANCB— 
See  Pleading  30. 

VENDOB  AND  PtJBCHASEB— 

See  Ck>NTBAC'r8 ;  Easements  ;  Subrogation. 

Conveyance  of  land  subject  to  liens,  see  Fhauds,  Statute  of. 

1.  Liens, — Purchase  of  Land  Subject  to, — Presumptions. — Surety- 
ship.— One  taking  a  deed  "subject  to  all  liens,"  does  not  become 
personally  liable  to  pay  such  liens;  but  the  land  thereafter  con- 
stitutes the  primary  fund  from  which  such  liens  are  to  be  paid, 
the  presumption  being  that  the  amount  of  the  liens  was  deducted 
from  the  purchase  price.  Gregory  v.  Arms,  562, 567  (1) . 

2.  Liens. — Agreements  to  Pay. — Liability. — A  purchaser  who  ac^ 
ceptB  a  deed  containing  a  promise  to  pay  existing  liens  becomes 
personally  liable  for  the  payment  of  such  liens. 

Gregory  v.  Arms,  662, 568  (2). 

8k  Assumption  of  Payment  of  Liens. — Suretyship, — ^Where  a  pur- 
(diaser  buys  land  encumbered  by  a  mortgage,  agreeing  to  pay 
such  mortgage,  the  mortgagee,  imlesB  he  has  assented  to  such 
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Or'^vy  T.  JLtbw,  562, 571  (S) . 

6.  Rr^r/rd^A  b'^'U^ — LuttA. — "Sotir^, — ^A  deed  duly  recorded  eoli- 
th Ir.  !;.$;.  a  \*r'>\Wv,n  ti.'ji  tLf?  !ai.d  J.«  e  i^veyed  "sabject  to  aD 
I.*:.'.'  *":.'*. y  .v-»  :  •:  >-  thfT*-fff  t  •  all  «-:\-e»;ueQt  parchasers,  and 
]m  hifj^llrj^  i^,A.u  t:.v:/j,  lijakiLs:  .vu^-b  land  the  primary  source  of 

fiifi'Jjl  for  th<;  p.j;>lii*rlit  Of  fcU'.-fa  UeiiS. 

Grei^ory  Y.  Arm*,  562, 571  (9). 

7.  Contracts  of  Hale. — Tender. — Purchti»e  Money. — ^Where  a  con- 
tn^ft  for  the  v^i>  of  r*^I  «?state  Is  entire  and  its  provistons  are 
f«m*'rirrffTit  ai.tl  fh^ij^mflf-tit,  an  a^t:on  f *  r  pnrchase  money  cannot 
Ur  ni;jirjt?i)ij>'<i  iii.til  the  veiiil'^r  has  tendered  a  deed  conreying  a 
meiTrtiaijtaM'r  title  to  the  real  estate. 

Strau9  V,  Yeager,  448, 453  (2) . 

8.  ContractH  of  Hale. — DivUible. — Tender, — An  action  for  damages 
lUit  for  tlie  bnra^'h  of  a  provision  in  an  executory  contract  for 
the  Kale  of  re.il  e«tate  without  the  tender  of  a  deed,  where  the 
contract  is  divinible  and  the  obligations  are  independent 

Htraus  v.  Yeager,  448, 454  (3). 

9.  Corennnt  to  Convey. — Contfideration. — Where  the  covenant  to 
convr'.v  \n  tiie  c^^riHlderation  for  the  obligation  to  pay,  a  t«ider  of 
the  d<»«?il  of  conveyance  Is  not  an  essential  prerequisite  to  the  col- 
lection of  the  debt.  Htraus  y.  Y€ager,44%4M  (5). 

10.  ContrartH  of  Hale.— Divisibility. — Where  vendors  contracted,  in 
(^iriHidcratiou  of  .$.V>  ca.sh,  "^9,000  to  be  paid  in  cash  ♦  ♦  ♦  on 
November  13,"  and  $1,0<X)  to  be  paid  on  the  following  March  1, 
the  1)H lance  to  be  sec^ured  by  mortgage,  to  convey  certain  lands 
not  later  than  March  1,  such  vendors  may  maintain  an  action  for 
sutrh  imymnntH  as  they  become  due,  although  they  have  not  ten- 
dered a  d<ied  for  such  land,  the  contract  being  divisible. 

Htraus  v.  Yeager,  448, 454  (6). 

11 .  Hales. —  Payments. —  Deeds, — Tender. — Amended  Complaint. — 
Where  a  vendee  agreed  to  make  a  payment  on  a  purchased  farm 
on  November  13,  the  deed  to  be  executed  not  later  than  the  fol- 
lowing March  1,  and  a  complaint  for  the  collection  of  sudi  pay- 
ment was  filed  November  14,  an  amended  complaint  filed  after 
March  2  need  not  show  a  tender  of  a  deed,  since  an  amended  com* 
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plaint  relates  back  to  the  time  of  the  filing  of  the  original  com- 
plaint. Straus  V.  Y eager,  448, 457  ( 9 ) . 

12.  Contracts  of  Sale. — Remedies  for  Breach,— Express  Mention 
of. — Effect. — ^Where  a  contract  for  the  sale  of  real  estate  pro- 
vides, among  other  things,  that  "if  either  of  the  parties  shall  fall 
or  refuse  to  perform  the  stipulations  hereof  ♦  *  ♦  the  other 
parties  may,  by  suit,  enforce  the  specific  performance  ♦  ♦  * 
of  this  contract,  *  *  *  or  may  at  their  option  recover  from 
such  defaulting  party  ♦  ♦  ♦  whatever  damages  they  may 
have  suffered,"  the  parties  are  not  restricted  to  the  remedies  ex- 
pressed, but  may  resort  to  any  other  legal  remedies  for  redress. 

Straus  Y.  Yeager, ^S, 458  (10),4(J0  (10),4G1  (10). 

13.  Contracts, — Sales  of  Lots. — Improvements. — Special  Findings. 
— Special  findings  that  a  vendor  contracted  with  three  purchasers 
to  convey  to  them  at  or  before  the  expiration  of  three  years  cer- 
tain land  by  them  to  be  platted,  agreeing  that  as  they  sold  the 
lots  platted  therefrom  to  execute  deeds  therefor  and  to  credit  Uie 
purchase  price  thereof  to  such  purchasers,  that  he  further  agreetl 
to  advance  the  money  necessary  for  certain  street  improvements, 
charging  the  amount  used  in  addition  to  the  original  purchase 
price,  that  the  Interest  of  two  of  such  purchasers  was  purchased 
by  two  others,  that  the  remaining  one  of  the  original  purchasers 
executed  an  Interest-bearing  receipt  for  money  advanced,  that 
such  purchaser  had  power  to  receive  and  expend  money  for  such 
improvement,  that  he  did  not  have  power  to  execute  such  re- 
ceipt, that  such  vendor  had  notice  thereof,  that  the  vendor  per- 
formed all  parts  of  the  contract  to  be  performed  on  his  part,  and 
that  such  sum  so  advanced  has  never  been  repaid  to  the  vendor, 
and  is  due,  sustain  conclusions  of  law  in  favor  of  the  vendor. 

Bradley  \.  Barter,  541, 546  (5). 

14.  Vendor's  Liens. — Subsequent  Purchasers. — Notice. — Special 
Findings. — Special  findings  in  a  suit  to  establish  and  enforce  a 
vendor's  lien,  that  prior  to  the  conveyance  of  the  real  estate  in 
question  to  defendant  **he  had  notice  and  knowledge  of  said  notes 
due  to  plaintiff  *  ♦  ♦  which  were  claimed  to  be  notes  as  a 
part  of  the  purchase  money  of  said  real  estate,"  are  insufficient 
to  show  that  defendant  had  notice  that  such  notes  evidenced  a 
part  of  the  purchase  price  of  such  real  estate;  and  the  burden 
being  on  plalntifl*  to  establish  such  fact,  the  findings  do  not  sup- 
port a  decree  in  her  favor.  Malony.  fifcAoIZer,  691, 694  (3). 

15.  Liens. — Payment. — Consideration. — A  vendor  who  had  mort- 
gaged his  land,  afterwards  conveying  it,  orally  agreeing  to  pay 
such  mortgage,  is  not  a  surety  in  the  payment  of  the  mortgage, 
but  a  principal;  and  the  consideration  for  his  original  mortgage 
is  sufiicient  to  support  the  subsequent  agreement  to  pay  such 
mortgage,  where  he  and  his  grantee  mutually  agree  in  determin- 
ing the  purchase  price  that  the  mortgage  shall  be  paid  by  such 
vendor.  Gregory  v.  Arms,  562, 574  ( 12) . 

16.  Covenants  in  Prior  Deeds. — Effect. — Presumptions. — A  pur- 
chaser is  bound  by  the  terms  of  covenants  contained  in  prior 
deeds  to  the  lands  purchased ;  and  he  is  presumed  to  know  there- 
of. Gregory  v.  Arms,  562, 569  (4) . 

17.  Covenants  in  Prior  Deeds, — Effect. — A  purchaser  whose  vendor 
agreed  In  his  deed  to  accept  the  deed  to  the  land  In  question, 
"subject  to  all  liens,"  is  bound  thereby,  though  no  mention  Is 
made  in  bis  deed  of  one  of  snch  liens. 

Gr^ory  v.  Arms,  562, 66&  (5) . 
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18.  Coniract  to  Accept  Defective  Title, — One  may  contract  to  ac- 
cept a  defectiye  title,  or  to  make  payments  before  obtaining  title, 
but  he  cannot  afterwards  be  heard  to  say  that  another  rule  would 
have  been  applicable  in  the  atoence  of  such  agreement. 

8trau9  V.  Y eager,  448, 457  (7) . 

VBKIBE  DE  NOVO— 

See  Pleading  2G,  27. 

VENXTB— 

Making  additional  parties  after  change  of,  see  Pabties. 

Transcript  showing  filing  of  complaints,  where  change  of  venue  was 
granted,  see  Appeal  16;  Meeker  v.  Fitzpatriok,  518. 

Change  of. — Effect. — ^The  court  to  which  a  cause  of  action  has  been 
transferred  by  a  change  of  venue  has  sole  Jurisdiction  thereof 
and  should  proceed  with  the  case  as  though  such  case  had  orig- 
inated in  such  court  Niagara  Oil  Co.  v.  Jackson,  238, 245  (7) . 

VBBDICT— 
See  TbiaLw 


See  Appeal;  Insubaitcb. 

Of  defenses  to  street  assessments,  see  Municipal  Oobpobahons  10. 

Definition. — Insurance. — Waiver  imports  the  intentional  relinquish- 
ment of  a  known  right ;  an  election  to  dispense  w^ith  something  of 
value,  or  to  forego  some  advantage. 

8hedd  v.  American  Credit,  etc.,  Co.,  23, 28  (4) . 

WATEBS— 

See  Railroads. 

Ck>llecting  and  discharging,  see  Nuisance  5;  Niagara  Oil  Co.  v. 
Jackson,  238,  246  (6). 

1.  Surface.— Artificial  Flotcage. — Damages. — The  owner  of  land 
over  which  surface-waters  naturally  flow  has  no  cause  of  action 
therefor,  but  he  has  a  cause  of  action  where  the  overflowing 
waters  have  l)een  artificially  collected  and  discharged  upon  such 
land.  Niagara  Oil  Co.  v.  Jackson,  238, 242  (3 ) . 

2.  Streams. — Pollution, — Cities. — While  lower  riparian  owners 
have  been  held  remediless  in  cases  where  streams  have  been  pol- 
luted by  Hpi)er  proprietors,  or  cities.  t!ie  conservation  of  the  pub- 
lic health  requires  that  such  holdings  should  be  largely  restricted; 
and  cities  have  no  right  to  cast  ix>lluted  water  on  the  surface  so 
that  it  will  flow  upon  a  servient  owner's  land. 

Niagara  Oil  Co,  v.  Jackson,  238, 242  (4) . 


See  Deeds. 

1.  Construction. — Tntent. — The  purpose  in  construing  a  will  is  to 
ascertain  the  testator's  intent. 

Devin  V.  McCoy,  379,  381  (1). 

Snyder  v.  Oreendale  Land  Co.,  178,  184  (4). 

2.  '^Contingencies."— Meaning  of,^The  word  "contii«enciM>"  as 
used  in  a  will  providing  that  the  trustee  shall  hold  certain  prop- 
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erty  "until  the  contingencies  named,"  imports  some  future  event 
that  may  or  may  not  occur.  Deviny.  McCoy,  379, 382  (3). 

3.  "Unsound  AIind."—8tatute8. — The  words  "unsound  mind,"  as 
used  In  §3112  Burns  1908,  §2550  R.  S.  1881,  providing  that  "all 
persons,  except  infants  and  persons  of  unsound  mind,  may  de- 
vise," etc.,  inii)ort  such  a  degree  of  unsoundness  of  mind,  as, 
measured  according  to  the  standard  fixed  by  tlie  adjudicated 
cases,  incapacitates  a  person  from  makiug  a  will. 

Humphrey  v.  Mottier,  469, 472  (1). 

4.  Trusts. — Termination. — A  trust  created  by  a  will  bequeathing 
and  devising  to  testator's  two  grandchildren  the  share  that  their 
deceased  father  would  have  received,  "subject  to  the  conditions 
hereinafter  named,"  and  providing  for  a  trustee  to  talse  and  to 
hold  such  property  for  such  children  "until  the  contingencies 
named  in  the  next  succeeding  clause  of  the  will,  In  the  meantime 
using  of  the  profits  thereof  enough  only  for  their  education  and 
economical  support,"  and  providing  that  "if  [ plaintiff  1  dies  before 
he  has  children  born  unto  him,  his  share  of  [testator's]  estate 
shall  go  to  his  sister,  ♦  ♦  *  if  she  survives  him,"  is  not  a 
spendthrift  trust,  and  terminates  upon  the  birth  of  a  child  to  the 
plaintiff.  Devin  v.  McCoy,  379, 381  ( 2 ) ,  382  ( 2 ) . 

5.  Construction. — Words. — "Descendants."' — ''Issue.'' — In  constru- 
ing a  will,  the  word  "descendants"  is  sometimes  used  in  a  re- 
stricted sense;  and  the  word  "issue,"  which  is  coextensive  with 
the  word  "descendants"  and  includes  every  degree  thereof,  may 
import  children  only.      Snyder  v.  Qrecndale  Land  Co.,  178, 184  (5) . 

6.  Deeds. — Testamentary  Disposition  of  Property. — Where  deeds 
are  made  to  children  and  placed  in  the  hands  of  another  to  be 
delivered  at  the  death  of  the  grantor,  and  such  grantor  in  his 
will  directs  that  such  deeds  be  delivered  as  directed,  the  deeds 
being  made  a  part  of  the  will  by  reference,  the  deeds  and  the 
will  will  be  construed  together  as  constituting  a  testamentary 
disposition  of  such  property. 

Snyder  v.  Greendale  Land  Co.,  178, 183  (2) . 

WITMIHSSES— 

Gross-examination  of  party,  see  Physicians. 

Competency  of  claimant  to  testify  in  claim  against  decedent's  es- 
tate see  ExECUTOBS  and  Administbatobs  2;  Dearing  v.  Coulson, 
414,  416  (3). 

1.  Competency. — Decedents'  Estates. — Claimants. — Testimony  of. — 
Abuse  of  Discretion.— i:naer  §526  Bums  1908,  Acts  iaS3  p.  102, 
providing  that  In  claims  against  decedents'  estates,  the  court 
"may,  in  its  discretion,  require  any  party  to  a  suit  or  other  person 
to  testify,  and  any  abuse  of  such  discretion  will  be  renewable 
r reviewable]  upon  appeal,"  a  trial  Judge's  direction  for  a  claim- 
ant to  testify  in  her  own  behalf,  is  reviewable  for  an  abuse  of 
discretion ;  but  each  case  should  be  decided  upon  its  own  merits. 

Dearing  v.  Coulson,  414, 415  (2) . 

2.  Competency. — Default  Judgment. — Husband  and  Wife. — Fraudu- 
lent Conveyances. — ^In  a  suit  to  set  aside  an  alleged  fraudulent 
conveyance  made  by  a  husband  to  his  wife,  such  husband  and  the 
trustee  through  whom  the  transfer  was  made  are  competent  wit- 
neflses  in  behalf  of  such  wife,  though  a  default  judgment  was 
taken  against  such  husband.      McKnight  v.  Kingsley,  372, 378  (4). 
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"AB^eesments/'  statutory  meaninK  of,  see  Municipai.  Oobporations 
15;  Broucnell  Improv.  Co.  v.  }iixon,  195,  201  (4). 

"Dosciendant^/*  meaning:  of,  see  Wilia  5 :  Snyder  y.  Qreendale  Land 

Co,,  178,  1S4  (5). 

••Contlngrencles,"  meaning  of,  see  Wills  2;  Devin  v.  McCoy,  379, 

a^2  (3). 

'*II<»irH"  and  "heirs  of  the  body/*  estate  limited  to,  gives  taker  a  fee 
Hliiii)Ie,  8ee  Deeds  2;  Snyder  v.  Greendale  Land  Co,,  178,  183  (1). 

**ihsu('/*  meaning  of,  see  Wills  5;  Snyder  v.  (Jreendale  Land  Co., 
17M.  184  (5). 

"May**  and  "must,"  use  of  in  instructions,  see  Master  and  Sesvakt 
27;  Republic  Iron,  etc.,  Co.  v.  Lulu,  271,  280  (9). 

**fc;old/'  meaning  of,  see  Accounts;  Pennsylvania,  etc..  Sup.  Co.  v. 
Fosnotte,  1(56,  108  (2). 

Taxes,"  statutory  meaning  of,  see  Municipal  CknFOBATiONS  15; 
Broicnell  Improv.  Co.  v.  Sixon^  105,  201  (4). 

Unsound  mind,"  meaning  of,  see  Deeds  1 ;  Wills  3. 
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WORK  AND  LABOB— 

1.  Compensation. — Payment. — Evidence. — ^Where  plaintifF  alleges 
that,  by  contract,  alie  was  to  receive  $1.50  a  weels  for  her  services, 
and  that  if  Hhe  remained  with  diH'edent  and  his  wife  during  their 
lives,  she  was  to  receive  certain  land,  and  the  evidence  shows 
that  she  so  remained,  and  that  she  received  $1.50  a  week,  it  is  for 
the  Jury  to  determine  whether  she  was  paid  in  full. 

Hcdrick  v.  JUedrick,  658, 661  (2) . 

2.  Burden  of  Proof. — Harmless  Error. — In  an  action  for  services 
rendered,  an  instruction  that  if  the  claimant  rendered  any  serv- 
ices **for  which  she  had  not  already  been  paid,  she  would  be  en- 
titled to  recover  the  reasonable  value  thereof,  unless  they  were 
gratuitously  rendered,  and  the  burden  is  on  def^idant  to  show 
that  they  were  rendered  gratuitously,  if  rendered  at  all,"  is  er- 
roneous, the  burden  l)eing  upon  plaintiff  to  establish  affirmatively 
her  right  to  recover;  but  such  error  was  harmless,  where  there 
was  no  evidence  that  such  services  were  rendered  gratuitously. 

Hedrick  v.  Hedrick,  658, 661  (3) . 

.•^  Evidence. — Explanations  Not  Called  for. — In  an  action  for  work 
and  labor,  the  plaintiff  being  asked  if  he  had  "any  negotiations" 
with  defendant  relative  to  the  work  In  question,  his  answer  that 
he  "did,"  followwl  by  defendant's  conversation  in  reference  there- 
to is  not  harmful,  where  such  conversation,  though  unresponsive, 
was  admissible  within  the  issues.        Wcefc  v. -Raicic,  599, 602  (5). 

4.  Evidence. — Conclusions. — Tn  an  action  for  work  and  labor,  the 
question  to  the  plointiff  "Did  you  agree  to  take  charge  of  said 
surveying?"  called  for  a  conclusion;  but  such  question  was  not 
harmful,  where  the  plaintiff  had  testified  to  the  defendant's  re- 
quest for  him  to  do  the  work  and  of  his  performance  thereof,  the 
request  and  performance  entitling  plaintiff  to  a  recovery. 

Week  V.  Ratcie,  599, 602  (6) . 

5.  Evidence. — Declarations. — In  an  action  for  work  and  labor,  the 
plaintiff  being  asked  to  state  what  was  said  by  defendant  as  to 
time  of  work  and  pay,  his  answer  that  defendant  "agreed"  to  pay 
him  $125  a  month  and  expenses  must  have  been  understood  by 
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the  jury  to  mean  that  de^^idant  "said''  that  he  would  pay  him 
such  sum,  and  was,  therefore,  harmless. 

Week  V.  RauHe,  599, 603  (7). 

6.  Evidence. — Improper  Question, — Proper  Answer. — In  an  action 
for  work  and  labor,  an  improper  question  answered  by  a  state^ 
ment  of  the  time  plaintiff  commenced  and  quit  work,  is  harmless, 
such  answers  being  competent.  Week  v.  Rawie,  599, 603  (8). 

7.  Evidence. — Person  for  Whom  Lahor  Was  Performed. — In  an  ac- 
tion for  work  and  labor,  the  plaintiff  being  asked  whether  he  had 
negotiated  with  anyone  besides  defendant  for  the  performance 
thereof,  his  answer  that  he  had  not,  followed  by  explanations 
that  he  had  talked  to  nd  one  else,  does  not  constitute  reversible 
error.  Week  v.  Rawie,  599, 603  (9) . 

8.  Agreements  of  Agents  to  Pay. — Instructions, — In  an  action 
against  defendant  for  work  and  labor,  an  instruction  that  If 
plaintiff  performed  the  work  alleged,  and  was  employed  by  an 
officer  of  a  corporation  to  do  such  work  for  such  company,  and 
the  work  was  done  pursuant  thereto,  the  defendant  would  not  be 
liable  "unless  he  expressly  agreed  to  pay  the  same,"  is  not  erro- 
neous, since  an  express  promise  by  defendant  to  pay  for  work 
done  at  his  request  imports  an  original  undertaking  for  himself, 
and  such  request  coupled  with  performance  by  plaintiff  shows  a 
consideration  for  the  contract.  TTcefc  v. /^atcie,  599, 604  (10). 

0.  Executors  and  Administrators. — Evidence. — Declaration  of 
Party. — In  an  action  by  a  daughter  for  services  rendered  to  her 
father  under  his  alleged  promise  to  pay  therefor,  evidence  of  the 
father*s  declarations  as  to  his  intention  of  holding  an  Insanity  in- 
quest on  such  daughter  is  inadmissible. 

Eppert  v.  Gardner,  188, 195  (11). 

10.  Executors, — Claims. — Evidence. — DccedenVs  Declarations. — In 
an  action  by  a  daughter  against  the  executor  of  her  father's  will 
for  ser\'ices  rendered  under  his  alleged  promise  to  pay  therefor, 
declarations  by  such  father,  against  the  interests  of  the  daughter, 
and  in  her  absence,  are  not  admissible,  being  self -serving. 

Eppert  V.  Gardner,  1<S8,  IM  (10). . 

11.  Parent  and  Child. — Services. — Jury. — Appeal. — Evidence  tend- 
ing to  show  that  the  plaintiff,  after  she  became  twenty-one  years 
old,  and  at  the  request  of  her  father,  remained  at  home  and  cared 
for  her  mother  and  hira  until  they  died,  in  pursuance  of  a  prom- 
ise by  him  to  will  her  the  homestead,  supports  a  verdict  in  her 
favor  for  the  value  of  the  services,  the  father  failing  to  provide 
for  her  as  agi'eed  in  the  will ;  and  such  verdict  is  conclusive  on 
appeal.  Eppert  v.  Gardner,  18S,  193  (5). 

12.  Parent  and  Child. — Promise  of  Compensation. — Presump- 
tions.— A  promise  by  a  parent  to  compensate  his  child  for  services 
to  be  performed  rebuts  the  legal  presumption  that  such  services 
are  gratuitously  performed.  £7ppcr*  v.  Gardner,  188, 193  (6). 

13.  Parent  and  Child. — A  daughter  who,  after  arriving  at  the  age 
of  twenty-one  years,  works  for  her  parents,  under  a  contract,  ex- 
press or  implied,  can  recover  therefor. 

Eppert  V.  Gardner,  188. 192  (4). 

14.  Decedents^  Estates. — Parent  and  Child. — Services. — Complaint. 
— Another  Action  Pending. — A  complaint  alleging  that  the  plaln- 
titf  after  sh^  was  twenty-one  years  old,  was  induced  to  care  for 
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taer  motlMr  and  father  dming  tbe  NBMindsr  of  their  Urei  by  the 
promise  of  her  father  that  be  woold  will  to  her  the  homestead* 
that  accordingly  ahe  performed  aoch  aerricea,  that  her  father  so 
ezecnted  his  will,  bat  that  shortly  prior  to  lila  death  he  destroyed 
it  and  executed  another,  leaTlng  such  property  to  another,  and  de- 
manding tbe  ralne  of  her  aerricea,  is  safBdoit ;  and  tlie  objection 
tliat  another  action  was  pending  for  the  same  caoae  la  not  sos- 
tainedy  where  the  complaint  does  not  show  such  facta. 

Eppert  T.  Gardner,  188, 100  (1). 

15.  ContractB. — Complaint. — BQU  of  Particularg. — ^A  complaint  for 
aerricea,  to  which,  Immediately  after  the  body  thereof,  a  bill  of 
particnlara  waa  subjoined,  showing  the  items  of  such  work,  is 
sufllcitfit  when  questioned  for  the  first  time  on  aiH;>eal,  or  by  mo- 
tion in  arrest,  after  verdict,  thou^  such  bill  is  nowhere,  in  the 
tKMly  of  the  complaint,  referred  to  or  made  a  part  thereof. 

Oliver  Typewriter  Co.  v.  Vanoe,  21, 22  (2) . 
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